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COMMISSION OF ARBITRATION AND AWARD. 





It has been deemed proper to publish in this volume the act now in force, creating a 
commission of arbitration and award, styled in the first section of the act, “‘The Com- 
mission of Appeals of the State of Texas."’ The act, as to the organization and powers 
of the court, is a substantial re-enactment of the law which it was passed to amend; 
its chief purpose being to continue the existence of the commission of appeals for two 
years from October 1, 1883, in the event no constitutional amendment providing for an 
increase of the number of judges of the supreme court was submitted to the electors 
of the state, and adopted. No such amendment was submitted. 


An Act to amend an act entitled “ An act to amend an act to create a commission of 
arbitration and award, and define the powers and duties thereof, and to make ap- 
propriation to pay the salaries of the judges thereof,’’ approved February 9, 1881. 

Section 1. Be it enacted by the legislature of the state of Texas, that an act to 
amend an act entitled ** An act to create a commission of arbitration and award, and 
to define the powers and duties thereof, and to make appropriation to pay the salaries 
of the judges thereof,’’ approved February 9, 1881, shall hereafter read as follows: 

Section 1. A commission of arbitration and award, to consist of three persons 
learned in the law, to be appointed by the governor by and with the advice and consent 
of the senate, if in session, or without such advice and consent, if not in session, who 
shall hold their offices for two years from October 1, 1885, and receive for their services 
the same salaries as judges of the supreme court ‘of the state of Tex: is, be and the 
same is hereby created, to be styled the ‘Commission of Appeals of the State of 
Texas." In case of a vacancy on said commission by death or resignation of any 
member thereof during the vacation of the legislature, it shall be the duty of the 
governor to fill the same by appointment, and the person so appointed shall continue 
in office until the next session of the legislature after the appointment. 

Src. 2. That in addition to the powers and duties now conferred by said act, the 
supreme court and court of appeals of this state are hereby authorized and empowered 
to reter to the commissioners of appeals of the state of Texas any civil case or cases 
now or hereafter pending before said courts for examination and report thereon. And 
it shall be the duty of said supreme court and court of appeals, in. order to relieve the 
dockets of said courts of the great number of cases now incumbering them, from time 
to time to refer to said commissioners of appeals so many of said cases now or here- 
after pending in said courts as may be reasonably considered and acted upon by the 
same, at the several sessions thereof, hi aving respect in such reference to the length of 
time such cases may have been pending, as well as to promote an early disposition of 
the cases on the docket. 

Sec. 5. When said commissioners of appeals have considered and determined upon 
the proper disposition of any ease referred to the same according to section 2 of this 
act, their opinion shall be submitted, together with a brief synopsis of the case, to the 
court from which the case was referred, and the record shall be returned therewith. 
The reports so made may be ased by the respective courts to facilitate them in reach- 
ing a conclusion upon the law and the facts of the case. 

Src. 4, The opinions.of said commissioners of appeals in cases referred to them by 
the supreme court, when adopted by said court, shall be published as the opinions 
thereof, as in other cases. 

Src. 5. That in cases referred to the commissioners of appeals under this act, the 
papers thereof shall not be refiled in said commission, and only such additional costs 
as may be essential to carry into effect the provisions hereof shall be incurred by the 
parties to such cases by reason of the reference thereof. 

Src. 6. That section 1 of this act, which provides for a continuance of the com- 
mission of appeals for two years from October 1, 1883, shall not take effect until Octo- 
ber 1, 1*85, and it shall become inoperative at said time in case an amendment to the 
judiciary article of the constitution of the state shall before then be submitted by the 
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legislature to the electors of the state, and adopted by the people, providing for an in- 
crease of the judges of the supreme court. 

Sec. 7. The accumulation of business on the dockets of the supreme court and 
court of appeals is so great as to improperly retard the administration of justice, and 
this, with the fact that the great number of bills awaiting consideration by the tegisla- 
ture, may jeopardize, for want of time, the passage of this act, creates an imperative 
public emergency for the immediate passage of this act, and that the rule requiring 
bills to be read on three several days, be suspended as a public necessity, requires this 
act to take effect and be in force from and after its passage; and it is so enacted. 

Approved March ~0, 1883. 

Took effect after its passage. 


The supreme court, in Stone r. Brown, 54 Tex., 330, in construing, and passing on 
the constitutionality of the act of February 9, 1851, announced the following: 


2. When the opinion of the commissioners correctly decides a cause, it will be 
adopted and published as other opinions of the supreme court. If it is not approved by 
the supreme court, it will be disregarded in toto, or will be so modified and changed as 
to make it conform to the views entertained by the supreme court of the law and facts 
of the case. 

3. The supreme court, in passing on the opinions of the commissioners of appeals, 
will not review or criticise mere inferences or arguments, to illustrate or sustain inci- 
dental propositions or views of the commiss:oner who prepares the opinion, but which 
are not essential to maintain the correctness of the conclusions. . . . 
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SUPREME COURT OF TEXAS, 





TYLER TERM, 1882. 





J. Lyte Satrn, Apw’r, v. W. E. Sutin er ar. 
(Case No. 1233.) 


1, Vartance+ EvipENCE — PRESUMPTION OF POWER.— A patent was issued De- 
cembe- 12, 1860, to George W. Lernoyn, on a bounty land warrant, which was 
issued by the secretary of war of the republic of Texas in 1838. The warrant on 
its face recited, ‘‘ and the said George W. Lernoyn, by his attorney, T. D. Tomp- 
kins, is entitled to hold said land, or to sell, alienate, convey and donate the same, 
and to exercise all rights of ownership over it."’ In trespass to try title to the 
land, brought in 1880 by those claiming title by purchase from the heirs of Geo. W. 
Lernoyne, and against one claiming under a transfer of the certificate by T. D. 
Tompkins in 1839, held, 

(1) A variance between the word ‘ Lernoyn,”’ contained in the patent, and 
‘**Lernoyne,”’ who in the pleading was alleged to have been the patentee, was not 
such a variance as could either have misled or resulted in a surprise on the trial, 
and was immaterial. 

(2) Evidence by the son of Geo. W. Lernoyne, offered to prove the identity of 
his deceased father as the person to whom the patent was issued, that he had heard 
him say that he served in the revolution of 1836, was hearsay and inadmissible. 

(3) 1t will be presumed, in the absence of evidence to the contrary, that the 
secretary of war acted within the scope of his authority in granting in the warrant 
the power of sale to Tompkins. 

(4) The transfer of the warrant by Tompkins, prima facie conveyed the title. 

(5) The jury should have been charged in regard to the staleness of the demand, 
and the presumption of authority in Tompkins to convey, resulting from the long 
acquiescence in his act by Lernoyn and his heirs. 








Arrrat from Wise. Tried below before the Hon. C. C. Potter. 

W. E. Shinn e¢ a/. brought this suit against appellant’s tenants 
the 27th day of April, 1880, to recover the land described in the 
petition. They claimed the land as heirs and vendees of the heirs 
of Geo. W. Lernoyn, deceased, and derived title-as-follows: 

ist. Bounty land warrant for three hundred and twenty acres of 
land, dated November 20, 1838, issued by the secretary of war to 
George W. Lernoyn. 
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Statement of the case. 


2d. Patent issued to George W. Lernoyn by virtue of bounty 
warrant No, 4431. 

3d. Heirship, and as vendees of the other heirs of George W. 
Lernoyn. 

Appellant claimed title as follows: 

Ist. By virtue of said bounty warrant. 

2d. Transfer of the same by T. D. Tompkins to Uri Holbrook, 
dated January 8, 1839. 

3d. Transfer of same by Uri Holbrook to B. F. Wright, dated 
April 29, 1847. 

4th. Location of the same by D. R. Mitchell for B. F. Wright 
upon the land in controversy in 1853. 

5th. Patent to Lernoyn. 

Appellant defended by general demurrer, general denial, lim- 
itation, lapse of time, and specially setting up title as above. 

The appellees replied that if the defendants had held possession of 
the certificate as claimed, that then they obtained the same through 
fraud, and kept the same concealed from them until the year 1860; 
that the plaintiffs and those under whom they claimed had held 
iulverse possession of the land for more than ten years before they 
were evicted by defendants. 

The case was tricd October 26, 1881, and resulted in a verdict and 
judgment in favor of appellees, from which Smith, as administrator 
of Wright, appealed. 

The errors assigned were these: 

Ist. The court erred in permitting plaintiffs to read in evidence 
the patent to George W. Lernoyn. 

2d. The court erred in permitting plaintiff to read the deposition 
of W. B. Lernoyn, “that he had heard his father say frequently 
that he was in the war of 1836.” 

3d. The court erred in not giving the special charges asked by 
defendants. 

4th. The court erred in not granting defendants a new trial for 
the reasons in said motion stated. 

The charges asked by appellant, and refused, were as to the pre- 
sumption of the acquiescence by George W. Lernoyn in the transfer 
of the warrant by Tompkins, and as to limitation, by reason of the 
adverse possession of Holbrook and Wright for more than ten years 
before they located the certificate. 


Lovejoy, Dickson, Patterson and A. M. Carter, for appellant. 


[No bricts for aprotic transmitted by the clerk.) 






















Sairn v. Sern. 





Npinion of the court. 





Warts, J. Com. Arp.— Appellant’s first proposition is that the 
court erred in refusing to exclude the patent as evidence. The ob- 
jection to its introduction is based upon a variance between the 
petition and the patent in respect to the name of the patentee. In 
the former the name is given as “ George W. Lernoyne,” in the latter 
as “ George W. Lernoyn.” Ina motion filed by appellant for leave 
to withdraw title papers from the general land office, he states that 
the land in controversy was patented to Geo. W. Lernoyne by virtue 
of bounty warrant No. 4421. 

To constitute a variance between the pleadings and evidence, the 
misdescription must’ be such as to mislead or surprise the adverse 
party. McClelland v. Smith, 3 Tex., 210; Hays v. Samuels, 55 Tex., 
563. An examination of the record discloses the fact that the ap- 
pellant was neither misled or surprised to his injury by reason of 
the supposed variance in the name of the patentee. 

The evidence of W. LB. Lernoyne, to the effect that he had fre- 
quently heard his father say that he had served in the war of 1836, 
was certainly hearsay and inadmissible. That evidence tended to 
identify the father as the same George Lernoyn to whom bounty 
warrant No. 4431 was issued. It might have been that, from the 
identity of the name, the jury would have found that the father was 
the Lernoyn to whom the warrant was issued, without the admission 
of that hearsay evidence; but we are not able to determine that such 
would have been the result. 

In the body of the bounty warrant we find the following clause, 
to wit: “And the said Geo. W. Lernoyn, by his attorney, T. D. 
‘Tompkins, is entitled to hold said land, or to sell, alienate, con- 
vey and donate the same, and to exercise all rights of ownership 
over it.” 

There is no legitimate evidence in the record tending to show that 
this clause was not inserted in the warrant at the instance and _ re- 
quest of Geo. W. Lernoyn. The presumption will be indulged, in 
the absence of evidence to the contrary, that the secretary of war 
acted within the scope of his authority. To overcome that pre- 
sumption, the burden was upon the appellees toshow that the clause 
under consideration was inserted through fraud, inadvertence or 
mistake, or that it was done without the knowledge or consent of 

Lernoyn. And more especially is this true, where, as in this case, 
the power is given in the very instrument that creates the right, 
and where more than forty years, after the exercise of that power 
by Tompkins, is permitted to elapse before it 1s contested. 
In our opinion Tompkins had the prima facie right or authority to 
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Statement of the case. 





make the transfer, which would convey both the interest of himself 
and his principal. Hough v. Hill, 47 Tex., 148; Veramendi +. 
Hutchins, 48 Tex., 553, and the same case decided at the last Gal- 
veston term. 

In this particular the verdict was against the evidence. The 
court should have submitted to the jury the question of limitation 
and stale demand, and also the presumption of acquiescence by 
Lernoyne in the sale and transfer of the certificate or bounty war- 
rant, by reason of the lapse of time and the other circumstances in 
the case. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved October 24, 1882.] 
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Anniz E. Spencer v. C. H. Rosenrmant er At. 
(Case No. 4690.) 

1. INsunction.— The sale of land owned by the wife under recorded deed, which 
limits it to her sole use and benefit, which is levied on to satisfy a. judgment 
against the husband, and which is not used as a homestead, cannot be enjoined on 
the ground that the sale would cloud the title. In such a case the remedy at law 
is plain, adequate and complete. 

2. CasE DISTINGUISUED.— Distinguished from Wallace rv. Campbell, 54 Tex., 87. 


Appear from Falls. Tried below before the Ilon. Jo Abbott. 

This suit was filed October 18, 1881, by Annie E. Spencer, joined 
by her husband, H. F. Spencer, against appellees C. I. Rosenthall 
& Co., and Cyrus Whitaker, sheriff of Falls county, to restrain the 
sale of a tract of land claimed as the separate property of the wife, 
Annie E. Spencer. 

On the 19th day of August, 1881, appellees Rosenthall & Co. 
recovered a judgment against H. F. Spencer for $1,113.81. Execu- 
tion issued October 5, 1881, and was levied on the land. The wife, 
joined by her husband, alleged in her petition that the land was 
her separate property, purchased during the marriage, but with her 
separate means which she had owned before her marriage; that 
the deed was made to her, and the property was in the deed limited 
to her sole use and benefit. 

In March, 1882, the court, upon exceptions, dissolyed the injunc- 
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tion, and, plaintiffs not asking that the case should stand over for 
trial, dismissed the suit. . 

Plaintiffs appealed, and assigned as error the ruling of the court 
sustaining the motion to dissolve the injunction. 


Oltorf, Holland & Ling, for appellants—— The court erred in 
sustaining defendants’ exceptions and in dissolving the injunction. 
Cameron v. White, 3 Tex., 153; Henderson wv. Morrill, 12 Tex., 1; 
Whitman v. Willis, 51 Tex., 428; Baxter v. Dear, 24 Tex., 21; 
Wallace & Co. v. Campbell, 54 Tex., 87; I'reeman on Executions, 
secs. 438, 459. 


B. L. Aycock, for appellee. 

I. The allegations of the bill should have negatived every legal 
advantage that appellees’ judgment conferred on them over property 
acquired during the marriage. The bill not only failed to trace the 
separate means of complainant, but also failed to allege any notice 
in the defendants of the facts alleged at the rendition of the judg- 
ment. Wallace & Co. 7. Campbell, 54 Tex., 87; Cooke v. Bremond, 
27 Tex., 457; Grace v. Wade, 45 Tex., 522. 

[I]. An injunction cannot be granted in favor of a third person 
(a stranger) because he may claim title to the land levied on. R.S., 
arts. 1204, 4789, 4793; Carlin v. Hudson, 12 Tex., 202; Whitman 
v. Willis, 51 Tex., 421. 


Derany, J. Com. Arr.— From the judge’s statement appended 
to a bill of exceptions contained in the record, it appears that the 
injunction was dissolved for the following reasons: First, it was not 
alleged that the land was the homestead of plaintiffs; second, Mrs. 
Annie IE. Spencer was not a party to the judgment against her hus- 
band; and third, she had a complete remedy at law. 

It seems to be well settled, in this state at least, that if land be- 
longing to A. is levied on as the property of B., that fact alone does 
not entitle A. to an injunction to restrain the sale. For such a sale 
could not ordinarily cloud or impair the title of A. See Whitman 
vw. Willis, 51 Tex., 426-28: Carlin v. TIudson & Iludson, 12 Tex., 
202; Henderson v. Morrill, 12 Tex., 1. 

There is, however, a recognized exception to this rule, in a case 
Where the wife applies for an injunction to restrain the sale of the 
homestead upon execution against the husband. Baxter v. Dear, 24 
Tex., 17. But whether the court would, upon the application of 
the wife, enjoin the sale of her separate property, other than the 




































a 











6 Turner v. FerGuson. [Tyler Term, 





Statement of the case. 





homestead, upon such an execution, is not so clear. A remark 
made by Chief Justice Hemphill in the case of Clegg v. Varnell, 18 
Tex., 294, appears to sanction such a conclusion; but there the land 
levied on was the homestead as well as the separate property of the 
wife, and the attention of the court was mainly called to other 
features of the case, and this point was not considered. 

In the case before us, we do not see how the mere fact that the 
plaintiff is the wife of the defendant in the judgment should place 
her in a position different from that of any other owner of the prop- 
erty. The sale of the property could not cloud her title; and she 
has a plain, adequate and complete remedy at law. 

Counsel for appellants seem to apprehend that, if the sale should 
take place, the wife would be cut off from all remedy, under the 
rule announced in the case of Wallace ». Campbell, 54 Tex., 87. 
But the rule there laid down could work no harm to the plaintiff in 
this suit. The deed to Mrs. Campbell contained no recital that the 
land was bought with her separate means, or that it was intended 
for her separate use, and thus furnished to the creditor no notice of 
such fact. But from the allegations of the petition in this case we 
infer that the deed to Mrs. Spencer shows upon its face that the 
land was conveyed to her for her sole use and benefit; and thus 
gives to creditors and purchasers notice of her claim. See Kirk +. 
Navigation Co., 49 Tex., 213; also 1 Law Reporter, 487. 

We conclude that there is no error in the judgment and that it 
should be affirmed. 

AFFIRMED. 

[Opinion approved November 6, 1882. 
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S. W. Turner v. Jas. E. Ferevson. 
(Case No. 3347.) 

1. Estorren.— An estoppel cannot result from the promises or acts of one who makes 
or does them without consideration, in ignorance of his rights, where there has 
peen no negligence in failing to ascertain his rights. 

2. PRE-EMPTION— OCCUPANT IN GOOD FAITH — STATUTE CONSTRUED.— A mere 
temporary occupancy does not constitute one such an occupant in good faith, or 
actual settler, as is contemplated by the act of August 12, 1870 (Pasch. Dig., 
vol. 2, art. 7048). 


Arrrat from Bell. Tried below before the Hon. FE. B. Turner. 
Suit brought September, 1872, by J. E. Ferguson and his co- 
plaintiffs, heirs gf McGowan, for one hundred and ninety-eight 
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acres of land, patented to the heirs on the 15th day of December, 
1871, against J. T. and Mary J. Dulany and S. W. Turner, alleging 
trespass and ejectment of plaintiffs by Turner, abetted by his co- 
defendants. On September 6, 1875, plaintiffs, by amendment, 
alleged that a certain part of the land being vacant public domain, 
one Dunn had the same surveyed, entered on and improved it, and 
did the preliminary acts to pre-empt it, and afterwards transferred 
the same to Isaacs, who succeeded to the possession; that after- 
wards, in 1870, Turner entered under a contract with Isaacs to hold 
for him until October 1, 1870; that afterwards, J. E. Ferguson 
(Turner having consented to hold for him, if he did purchase) 
bought of Isaacs; that he paid Isaacs, and located the McGowan 
certificate on the land, and paid charges on the same, on the faith 
of tle promises of Turner to hold for and surrender to him; that 
Turner, instigated by the Dulanys, refused to surrender the prem- 
ises, but after said location undertook to pre-empt the land; and 
that Turner, by his conduct, was estopped. By an amendment 
plaintiffs set up more elaborately the acts and representations of 
Turner, and the reliance thereon by Ferguson, acting also for 
his co-plaintiffs, in which also a conspiracy with the Dulanys was 
alleged, by which Turner, it was claimed, was estopped. 

Turner answered that he took possession of one hundred and 
sixty acres of the land February, 1870, and, learning it was vacant, 
made application to pre-empt it December 10, 1870; had it surveyed 
in March, 1871, and filed field notes in land office September 21st, 
and the commissioner refused to patent, and asked cancellation of 
plaintiffs’ patent. Dulany and wife filed general denial and dis- 
claimer. 

Trial September 11, 1875, and verdict and judgment for plaintiffs 
forthe land. From this judgment defendant 8. W. Turner appealed. 


A. D. MeGennis, for appellant. 


L. C. Alewander and W. T. Rucker, for appellee. 

I. The appellant assigns as error the failure of the court to sus- 
tain exceptions to plaintiffs’ amended petition. When the record 
shows no action by the court upon special exceptions, they are pre- 
sumed to have been waived. 

II. The court correctly charged that if J. E. Ferguson, by the 
representations of Turner, was misled and induced to pay out 
money to procure the land, that Turner was estopped from setting 
up a pre-emption claim to the same. Love v. Barber, 17 Tex., 317, 
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318; Ins. Co. v. Lyons, 38 Tex., 614; Johnson v. Byler, 35 Tex., 612 
Burleson v. Burleson, 28 Tex., 383; Johnson v. Hamilton, 36 Tex., 
271; Williams v. Chandler, 25 Tex., 11; Wood w. Seeley, 32 N. Y., 
105; Gregg v. Wills, 10 Ad. & E., 90; Bigelow on Estop., p. 434, 2d 
ed., and authorities cited. 


Goutp, Cuier Justicr.— Ferguson and others, being the heirs of 
John McGowan, claim the land for which they sue by virtue of a 
patent to them dated December 15, 1871, the location having been 
made October 14, 1870. Turner, the defendant, claims that he was 
an actual occupant in good faith, or settler on the land in contro- 
versy, being vacant public domain, at the time of plaintiffs’ file, 
and that, under the act of August 12, 1870, he, on December 10, 
1870, filed the proper affidavit and designation of the land claimed 
by virtue of his settlement, and in due time had the same surveyed 
and the field notes returned to the general land office. It appears 
that one Dunn originally claimed the land as a pre-emptionist; that 
Isaacs claimed it in some way under Dunn, and that Turner, an im- 
migrant, went on to the land in February, 1870, under a written 
contract with Isaacs to hold the land as his tenant until October 1, 
1870, and then to deliver up the same. On a former trial the 
plaintiffs recovered, but on appeal to tnis court the judgment was 
reversed, primarily on the ground that the court erred in allowing 
plaintiffs to offer evidence of a title not set up in their pleadings, 
but also on the ground that the Dunn pre-emption having been 
abandoned, and the land being vacant when Turner went upon it, 
he was under no obligation to hold it for Isaacs, or for Ferguson, 
who had bought out Isaacs’ claim, and that Turner having proved 
up his pre-emption, his rights could not be defeated “ by a subsequent 
location.” See Turner v. Ferguson, 39 Tex., 508. The court must 
have intended a location subsequent to Turner’s settlement, for in 
fact the location was prior to his affidavit. When the case was re- 
manded the plaintiffs amended their pleadings, charging that 
Turner had promised to hold the land for him, and that on 
the faith of that promise he paid Isaacs for his claim, located 
the land, and incurred expense in having it surveyed, and claiming 
that by reason of these facts Turner was estopped from disputing 
plaintiffs’ title. On the trial the court charged the jury that, “if 
Ferguson had purchased the Dunn-Isaacs title out of the way before 
he went to Turner, and, after apprising Turner that he had pur- 
chased the Dunn-Isaacs claim, Turner promised to turn over to Fer- 
guson and set up no claim save to attorn to Isaacs, and if after that 
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Ferguson filed his certificate on the land and paid out his money to 
procure surveys, acting. on the strength of what Turner had said 
about his readiness to turn over to him, then Turner is estopped 
from disputing Ferguson’s title.” 

There was a verdict and judgment for plaintiffs, an appeal by 
Turner, and one of the errors assigned is “ the charge given to the 
jury on the question of estoppel cv pais.” It is to be observed of 
the charge complained of, that it wholly ignores the question 
whether Turner, at the time he made the promise, knew the fact 
that the Dunn pre-emption had been abandoned and that the land 
was vacant. Turner testifies that when J. E. Ferguson came to 
him about the land, and told him that he had purchased of Isaacs, 
that he “did not know the exact condition of the land; supposed 
Isaacs owned it.” If this were so, and Turner’s evidence is not con- 
tradicted, it would seem highly improbable that he knew that Fer- 
guson applied to him because he intended to locate the land; for 
had he known of that intention, he would have been led to know 
that Ferguson at least supposed that Isaacs did not own the land, 
but that it was vacant. Ferguson does not testify that he informed 
Turner that the Dann pre-emption was abandoned, but did tell him 
that he had bought Isaacs out, and asked him if he would turn over 
the place to him as he had agreed to do to Isaacs, which he said he 
would do. Nor does Ferguson testify that anything was said about 
his intending to locate the land, nor, indeed, though he says that 
after this promise of Turner's, he paid Isaacs, made his location, 
and had the land surveyed, does he testify that he did this on the 
faith of Isaacs’ promise. Under the evidence in the case, it was, to 
say the least of it, questionable whether Turner knew the facts 
about the Dunn pre-emption at the time of his promise. Unless he 
did know the facts in regard to the abandonment of that claim, his 
promise, made without consideration, and in ignorance of his rights, 
did not estop him. Without knowledge of the facts on his part, 
or at least without gross negligence in remaining ignorant of those 
facts, his promise to yield up the place to Ferguson would not estop 
him from subsequently asserting whatever rights he might have. 
Bigelow on Estoppel, 3d ed., pp. 519,520; Scoby v. Sweatt, 28 Tex., 
730; Mayer v. Ramsey, 46 Tex., 375. In the absence both of 
knowledge of the facts and of negligence in failing to know them, 
there would be no proof of wrong, no fraud actual or constructive, 
and that essential element of estoppel would be wanting. Scoby v. 
Sweatt, supra. We conclude, then, that the charge of the court on 
the subject of estoppel was erroneous. It was not merely defect- 
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ive, wanting in fullness, but it was positively erroneous in stat- 
ing that the defendant would be estopped by facts which did not of 
themselves constitute an estoppel. This error, under the evidence 
in the case, was one which may have misled the jury. Attention 
was called to it in the motion for a new trial, and we think it en- 
titles appellant to a reversal of the judgment. 

In reversing the case, it is deemed proper to suggest the inquiry 
whether Turner was such an occupant in good faith, such an act- 
ual settler, as to come within the meaning of the act of August 12, 
1870 (Pasch. Dig., vol. 2, art. 7048). Was his occupancy “accom- 
panied with such circumstances as show an intention of remaining” 
(Cravens v. Brooke, 17 Tex., 373), or was it a mere “temporary oc- 
cupation?” Burleson v. Durham, 46 Tex.,160. In the cases which 
established the rule that one who had settled and improved public 
land, whether he supposed it to be vacant, or intended to claim it 
as a pre-emption, or not, should be entitled to the privileges of a 
pre-emptioner, it was clear that the party had resided on the land 
with the intention of making it his home. Cravens v. Brooke, 
supra; Jennings v. De Cordova, 20 Tex., 515; Spier v. Laman, 27 
Tex., 205; Wheeler v. Styles, 28 Tex., 240. In Pain v. Miller, 35 
Tex., 79, although Pain occupied the land as a tenant, the inference 
from the meager statement given is, that it was such a tenancy as 
constituted a residence certainly more permanent than that of Tur- 
ner during the few months he held the land for Isaacs. At what 
particular date his occupancy first was accompanied with the inten- 
tion of making it his home, whether before or after the file of 
plaintiffs, does not appear. The suggestion in regard to the char- 
acter of his occupancy is made because it seems to us a question 
necessarily arising out of the facts of the case, and because of our 
opinion that a mere temporary occupancy does not constitute a 
party an occupant in good faith, in the meaning of the statute. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 10, 1882.] 
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(Case No. 1259.) 


1. STATUTE CONSTRUED — LiMITATION —SEcoND surt.— In trespass to try title the 


plaintiff set up a title inconsistent with one on which he relied in a former suit 
against the same defendant, for the same land, which former suit was prosecutsd 
to final judgment for the defendant. Held, 

(1) The pendency of the first suit did not stop the running of the statute of 
limitations. 

(2) Nor is this rule varied by the fact that, pending the first suit, the plaintiff 
set up by amendment the title relied on in the second action, to whic) amendment 
a demurrer was sustained without exception thereto being taken by plaintiff. 

2. STATUTE OF LIMITATIONS — Fraup.— Neither fraud. alone, or ignorance of iis 
existence, will stop the running of the statute of limitations; the ignorance which 
effects this result must be attended with such concealment of the fraud as to pre- 
vent its discovery by the use of reasonable diligence; and this appiies also to cases 
of stale demand. 

3. Lacnes.— One seeking equitable relief against fraud or mistake is chargeable with 
laches from the time it ought to have been discovered. 

4. Facr case.— See opinion for facts under which it was held that, if a frand had 
been committed regarding a conveyance of land, there was no such concealment 
of it, and no such diligence to discover its existence, as would prevent the bar of 
limitation. 


Arrreat from Robertson. Tried below before the Hon. W. EF. 
Wood. 

The opinion will be understood in connection with a former re- 
port in 51 Tex., 65. 


W. D. & F. Il. Prendergast, for appellants. 

I. The plaintiffs should not have been allowed to go into the trial 
on special pleas setting up contradictory titles requiring different 
defenses from defendants. In this case the defendants were de- 
prived of the benefit of their plea of limitations and their plea of 
improvements, by the action of the court in allowing plaintiffs to 
try on the two contradictory titles. 

II. Defendants were in any event possessors in good faith up 
to the time of plaintiffs bringing suit on their Steele title, as this 
case was decided on the plaintiffs’ Steele title, and evidence as to 
improvements should have been admitted. Dorn v. Dunham, 24 
Tex., 380. 

III. The court erred in refusing to strike out the deeds from the 
heirs of James 8. Steele to plaintiffs, on the motion of defendants, 
because they were executed after the institution of the first suit and 
after the trespass and ouster as alleged in this cause. Jackson ». 
Tuttle, 6 Cow., 590; Skyle v. King, 2 A. K. Marsh., 385; 4 Marsh., 
450; Tyler on Ejectment, 383. 
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IV. The court erred in the charge to the jury in telling them that 
“unless you find that the deed from Livermore, as agent, to Bailey, 
was a voidable title,” ete.; and in charging them “that payment of 
no consideration by Bailey was a circumstance against the title of 
defendant;” and in charging the jury that “they would not con- 
sider the statute of limitations of three years.” 

V. The court erred in refusing the sixth special instruction asked 
by defendants, to the effect that the present suit of plaintiffs was 
barred by the three years’ statute of limitations. In this case 
the evidence is documentary and uncontradicted, and the court 
should have construed the evidence and given the ae we as asked. 
Reid vw. Reid, 11 Tex., 593; 26 Tex., 401; Mitchell # DeWitt, 20 
Tex., 299; Hudspeth v. Robinson, 18 Tex., 871; Bond v. Mallow, 
17 Tex., 636. 

VI. The evidence of both plaintiffs and defendants showed the 
plaintiffs’ cause of action to be a stale demand, and the court should 
so have instructed the jury, as requested in said charges. Alston v. 
Richardson, 51 Tex., 6; Kuhlman ev. Baker, 50 Tex., 30; Connoly 
». Hammond, 51 Tex. O47: ; Munson v. Hallowell, 26 Tex., 486; Tin- 
nen v. Mebane, 10 Tex x., 255; Mercein v. Barton, 17 Tex., 208, 

VII. The Steele title was barred in the hands of plaintiffs at the 
institution of this suit in 1875, because the former suit by plaintiffs 
on their Moffitt title did not stop the running of the statute of lim- 
itations as to the Steele title, and the charges should have been given. 
Kindred v. Burrows, 4 Wall., 404. 


Davis & Beall and W. HT. Tamman, for appellees. 

I. Appellees answer appellants’ first proposition under first error 
assigned. The ruling of the court was correct. Bright's Lessee v. 
Rochester, 7 7 Wheat., 551; Cockley v. Perry, 3 Ohio St. .. 048-9; Ad- 
dison vw. Crow, 5 Dana, 271; W ash. ©. C., 609, 610; Owens v. Rob- 
bins, 19 Til., 555; Moore wv. Esty, 5 N. Hl. 492; Otis v. Paishly, 10 
N. H., 403; Detheredge v. Woodruff, 3 Mun., 241; Spanon v. King- 
man, 1 Comst., 256, 258; Wolfe v. Dowell, 138. & R., 103; Smith ». 
Oatley, 26 Miss., 291; Hughes v. Wilkinson, 28 Miss., 606: Hill v. Rob- 
ertson, 1 Strobh., 3; Gaye vw. Price, 5 Rich., 526; Levi v. Gales, 4 Dev. 
& Bat., 353; Norwood v. Mann, 2 id., 449; Hassell v. Walker, 5 Jones’ 
L., 272; Avriell ». Wilson, 4 Barb. (S. C.), 184; Kingman ». . 
row, 12 Barb. (S. C.), 208; Osterhout ». "Shoot aker, 3 Hill, 378; 
Penrose v. Griffith, 4 Binn., 235; Cattulin ». Hardy, 10 Ala., 514; 
Copeland v. Sauls, 1 Jones’ K 73; Hays v. Asken, 5 Jones’ L., 65. 

II. In order that defendants may recover the value of improve- 
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ments, they, or those under whom they claim, must be possessors of 
the land in good faith, and not possessors mala fide, at the time the 
improvements are made. Burditt v. Silsbee, 15 Tex., 620; Ferris v. 
Gilbert, 50 Tex., 359; Patrick v. Marshall, 2 Bibb, 44; Thompson 
v. Gilmore, 17 Vt., 109, 113, 114; 29 Cal., 33 35; Winslow v. Newell, 
19 Vt., 167; Thompson v. Thompson, 16 Wis., 98; Pugh v. Bell, 1 
J. J. Marsh., 403-4; Barlow vw. Bell, 1 A. K. Marsh., 246; Gunn +. 
Brantley, 21 Ala., 646; Horton v. Sledge, 29 Ala., 498-9; Thomas v. 
Thomas, 16 B. Mon., 425; Van Har lell w. Fonda, 5 5 Johos. Ch., 416; 
Gillespie v. Moore, 2 Johns. Ch., 602; Liv ivermore v. Tenney, 11 Gray 
(Mass.), 217; Stark v. Starr, 1 Sawy., 25; 25 Miss., 100; 23 Gratt., 
295. 

. . III. Inan action of trespass to try title the plaintiffs may 
rely upon a title acquired after the institution of their suit (by set- 
ting it up in an amendment), and in a second suit they can rely on 
as many titles as they may have seen proper to acquire before or 
since the first suit was filed. Connoly v. Hammond, 51 Tex., 635; 
Ilunter v. Morse, 48 Tex., 219. 

. IV. The deed made on the 4th day of June, 1839, for the 
land in controversy, by Livermore, as Steele’s agent, to Bailey, is 
fraudulent and voidable. Wethered v. Brown, 17 Tex., ae 151; 
Connoly v. Hammond, 51 Tex., 635, and authorities cited; Case v. 
Jennings, 17 Tex., 671; McAlpin v. Cassidy, 19 Tex., 449; Reese v. 
Medlock, 27 Tex., 123. 

V. In the case of fraud and concealment, the statute of limita- 
tions only commences to run from the discovery of the fraud, or 
from the time when, in the ordinary course of affairs, it would be 
discovered by the use of the “diligence used by most persons in 
reference to their own affairs.” Connoly v. Hammond, 51 Tex. 
635; Munson v. Hallowell, 26 Tex., 479; Ripley v. Withers, 27 Tex. 
14; Carlisle v. Hart, id., 360; Andings v. Perkins, 29 Tex., 354: 
Emerson ». Navarro, 31 Tex., 33 - Allen v. Root, 39 Tex., 599; 
Andrews v. Southwick, id., 349; Beomend v. McLean, 45 Tex., 457; 
Hi. & T.C. R. R. Co. vw. Adams, 49 Tex., 762; Kaufman v. Baker, 
50 Tex., 636; Alston vw. Richardson, 51 Tex., 6; Pridgen v. Adkins, 
25 Tex - 304. 

VI. The fraud was concealed by those who perpetrated it, and 
by all who are in privity of title or blood with them, including the 
appellants; and James S. Steele and his heirs and the plaintiffs 
were ignorant of the fraud, and by the exercise of no reasonable 
diligence could they have discovered it till in the latter part of the 
year 1873. Reese v. Medlock, 27 Tex., 124; Cooke v. Bremond, id., 










































































































































Connoty v. Hammonp. [Tyler Term, 








Opinion of the court. 





460; McLouth v. Hurt, 51 Tex., 120, and authorities cited; Costi- 
gan v. M& H.R. R. Co., 2 Denio, 609; McDowell v. Young, 12 
S. & R., 129; Cumberland & Co. v. Sherman, 20 Md., 151; Daggett 
v. Emerson, 3 Story C. C., 740; Shannon vw. White, 6 Rich. Ch., 
100-2; Thrower v. Curelon, 1 Strobh., 158; Thayer v. Davidson, 1 
Bailey Eq., 420; White v. Pouson, 2 id., 459; South Sea Co. v. 
Wymondsell, 3 P. Wms., 143. 


Bonner, Assocrate Justice.— The title to this, the Robert Moffitt 
league, and kindred titles to other lands, have been the source of 
much protracted litigation. By former decisions of this court, sev- 
eral of the disputed questions have been settled. Hough v. Hill, 47 
Tex., 148; Connoly v. Hammond, 51 Tex., 635; Hammond »v. 
Hough, 52 Tex., 65. 

The following statement will aid in the proper understanding of 
this opinion. The-suit is one of trespass to try title, instituted 
March 27, 1875, by the plaintiffs below, Hammond and Hamman, 
against the defendants in possession, James Connoly e¢ al. A state- 
ment, first, of the title under which the defendants claim, will best 
serve also to show that of the plaintiffs. 


Derenpants’ Tire. 


1, Title from the government to Robert Moffitt, dated in 1835. 

2. Deed from Moffitt to W. II. Steele, dated August 7, 1835; 
recorded in Robertson county in 1838. 

3. Deed from W. H. Steele to James S. Steele, dated June 19, 
1838; recorded in Robertson county in 1838. 

4. Irrevocable power of attorney from James S. Steele to Amas 
Hi. Livermore, dated February 25, 1839; recorded in Robertson 
county in 1870. 

5. Deed from Livermore, as attorney in fact for J. S. Steele, to 
James Bailey, dated June 4, 1839; recorded same day. 

6. Deed from Bailey to Samuel Kimball, dated January 5, 1848; 
recorded November 8, 1850. 

7. Deed from Kimball to defendant Connoly for one-half the 
land, dated and recorded in 1857. 

8. Deed from Kimball heirs to Hough for the other half, dated 
and recorded in 1860. 

The last three named were quit-claim deeds. 

Amos H. Livermore was a resident citizen of the city of New 
Orleans, Louisiana. The power of attorney from James 8. Steele 
to him was irrevocable, and gave him full power, in his discretion, 
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to sell the whole or any part of the lands therein described, includ- 
ing amongst others the land in controversy, at such prices as he 
might deem advisable, and to apply the proceeds to certain indebt- 
edness therein mentioned, and to pay over any remainder to James 
S. Steele, the maker. 

During the progress of this suit, the plaintiffs caused to be filed 
an affidavit attacking one of the links in defendants’ chain of title, 
and under which, as it will be seen, both parties claim, viz., the 
deed from Robert Moffitt to William H. Steele, on the ground that 
it was a forgery. This affidavit was, on motion of defendants, 
stricken out, for the reason, amongst others, that it was inconsistent 
with the former claim and proceedings had by the plaintiffs them- 
selves in this and a former suit in regard to the same subject matter. 


Pratrrs’ True. 


The plaintiffs claim title as follows: 

Deeds from the purported heirs of Robert Moffitt, the original 
grantee, of date February 1, 1869. 

Deeds from the heirs of James 8. Steele, of dates January 24 
and May 8, 1871. 

All these were guit-claim deeds, made to the plaintiffs themselves. 

The plaintiffs attack the prior legal title under which defendants 
claim, for reason of alleged fraud and its concealment, perpetrated 
by Livermore upon James 8. Steele, in this, that the sale made by 
him, as attorney in fact for said Steele, to James Bailey, was in- 
directly made to Livermore himself. As evidence of this, a bond of 
defeasance from Bailey to Livermore is shown, of date June 10, 
1839, which recites that the lands previously conveyed by this Liver- 
more deed to Bailey were held by the latter for the use and benefit 
of Livermore, to whom thev rightfully belonged, the better to hus- 
band and protect them, as Livermore was an alien. This bond was 
not recorded by Livermore, but was found among the papers of his 
succession. The failure to record it is relied ‘on by plaintiffs as evi- 
dence that the alleged fraud was concealed. 

The defendants pleaded “not guilty,” and, among other special 
defenses, that of stale demand and the statute of limitations of three 
years. To defeat these pleas, the plaintiffs rely on the above alleged 
fraud and its concealment, and on the further ground that this was 
a second suit under our statute, and that the first was brought in 
time to prevent the bar of limitations. The first suit was brought 
March 27, 1869. The plaintiffs at that time held only their title 
from the heirs of Moffitt. Subsequently, and during its pendency, 
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they purchased from the heirs of James S. Steele also, and set up 
that title specially by amendment to that suit. This amendment 
was on demurrer stricken out, and on the first trial plaintiffs relied 
on their Moffitt title only. That suit resulted in a verdict against 
the plaintiffs, and subsequently the present suit was brought. 
Further facts in regard to this will be more fully stated hereafter. 

On the trial below of this suit there was a verdict and judgment 
for the plaintiffs for the land, and $2,509 damages, from which this 
appeal is prosecuted. 

There are sixteen assigned errors in this case. We shall consider 
those only which are deemed most material and decisive of the 
merits of this long pending controversy. 

On the former appeal it was decided that although Livermore 
himself was indirectly the purchaser under this deed to Bailey, this 
did not make the sale absolutely void, but prima facie voidable 
only. Connoly v. Hammond, 51 Tex., 635. 

On the last trial the court below withdrew the question of limita- 
tion of three years from the jury, and refused a special charge upon 
this question, asked by the defendants, for the alleged reason that 
this was a second suit under our statute, and that the first suit had 
suspended the running of the statute of limitations. This was as- 
signed as error. 

The court charged upon the question of stale demand, but refused 
to grant a new tri ‘al upon the ground that the verdict was contrary 
to and against the evidence. ‘A special charge was asked by the de- 
fendants, to the effect that, under the circumstances of this case, as 
a question of law, plaintiffs’ claim wasa stale demand. The failure 
to grant a new trial, and the refusal to give this special charge as 
asked, were also assigned as error. 

These assigned errors will be considered together. 

The defendants were in possession under a regular, legal chain of 
title from and under the sovereignty of the soil, and, to entitle the 
plaintiffs to recover, the burden of proof devolved upon them to 
show a superior title. They claimed title with the defendants under 
a common source: jist, from the original grantee, Robert Moffitt -— 
the plaintiffs claiming under his heirs, and the defendants under 
deed direct from him to William II. Steele, and subsequent mesne 
conveyances down to themselves; second, under one of the remote 
vendees in the chain of title through William H. Steele, viz., James 
S. Steele — the plaintiffs claiming under his heirs, and the defend- 
ants under James S. Steele himself, as one of the links in their chain 
of title. 
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It will be thus seen that the two titles under which plaintiffs claim 
are wholly inconsistent with each other; for if the title from Moffitt 
down to James S. Steele was valid, it would follow that Moffitt 
had no interest left which would descend to his heirs, and hence that 
their deed to plaintiffs did not pass any title. Connoly v. Ham- 
mond, 51 Tex., 649, 650. 

The defendants before going into the trial made motion to com- 
pel plaintiffs to elect upon which of the two titles they would try. 
This motion was overruled, but in the charge to the jury the court 
withdrew from their consideration the Moffitt title, and submitted 
in behalf of plaintiffs only their title from the heirs of Steele. 
Upon this title the jury returned a verdict for the plaintiffs. This 
case, therefore, presents the remarkable feature that the verdict and 
judgment is rendered in favor of plaintiffs upon a title to an essen- 
tial link in which they had filed an affidavit that it was a forgery. 

There is no controversy but that the defendants were in the adverse 
possession of the land for more than three vears next before the in- 
stitution of the present suit. This is expressly alleged by plaintiffs 
in their pleadings. They seek to avoid the statute, however, as well 
as the plea of stale demand, for the reasons before stated, of con- 
cealed fraud and the institution of the first suit in March, 1869. 

I. As to the alleged fraud and its concealment. 

Fraud alone will not stop the running of the statute. Hudson 
v. Wheeler, 34 Tex., 365. Neither will mere ignorance of the fraud. 
Tinnen v. Mebane, 10 Tex., 255. There must be both fraud and 
such concealment that it could not be discovered by the use of rea- 
sonable diligence; and this rule applies also to the question of stale 
demand. It is based upon the principle that a party should not be 
called upon to defend his rights until he has either actual notice 
that they have been invaded, or the circumstances are such that the 
law charges him with the duty of inquiry, and with the notice to 
which it would lead. 

On the former appeal it was said that “in this court the rule is 
well established, that a party seeking equitable relief against fraud 
or mistake is chargeable with laches from the time it ought to have 
been discovered.” 51 Tex., 647. 

To defeat the legal title of the defendants in possession. by a 
latent equity after so great lapse of time, the evidence should be 
clear and satisfactory. . 

The power of attorney from Steele to Livermore was dated 
February 25, 1839. The deed from Livermore to Bailey under this 
power of attorney was dated June 4, 1839, and the bond of de- 
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feasance from Bailey to Livermore, which is the evidence of the 
alleged fraud, was dated June 10, 1839. The first suit was insti- 
tuted March 27, 1869, nearly thirty years afterwards, and the present 
suit March, 1875, more than thirty- five years afterwards. The 
power of attorney was executed in the county of Matagorda, in the 
then republic of Texas. James 8. Steele was a resident of that 
county, and Livermore of the city of New Orleans, La., and hence 
was an alien, and therefore could not hold lands in Texas. It gave 
to Livermore full authority to sell the lands therein mentioned, or 
any part thereof, and contains the recital that the proceeds are to 
be applied “to the payment of the debts contracted by the before 
mentioned firm of Steele & Lewis” (of Matagorda), “composed of 
James 8. Steele, William I. Steele and Asa M. Lewis, in the afore- 
said city of New Orleans, and the residue, if any, to be paid by the 
said Livermore to James 8. Steele, the signer of this instrument.” 
The power of attorney does not show to whom this indebtedness 
was payable, but there is testimony tending to prove that the firm 
of Steele & Lewis was indebted to Livermore in the sum of $3,100, 


and that the lands mentioned were taken by him in satisfaction of - 


this indebtedness. If it was ever paid otherwise it is not shown. 

The testimony shows that the defendants and those under whom 
they claim title have paid taxes on the land for twenty vears or 
more, but that the plaintiffs and those under whom they claim have 
not paid taxes. For the above, and the further reasons, that Steele, 
though he lived for several years thereafter, does not appear to have 
ever ‘sought an account from Livermore or from his estate, although 
Livermore’s deed to Bailey under the power of attorney was recorded 
the same day it was executed, the presumption would be very strong, 
indeed, that the parties intended that the lands should be taken as 
full payment and satisfaction of this indebtedness, and that this 
form of conveyance was adopted as the only means by which Liver- 
more, being an alien, could control the lands. That the power of 
attorney was intended as an absolute security for this indebtedness, 
in any event, is placed beyond all doubt by the fact that it was made 
irrevocable. 

But whether or not it was intended that the lands should be thus 
taken as full satisfaction of the indebtedness, Steele, under its terms, 
had the right, and a due regard to his own interest and that of inno- 
cent third parties made it his duty, to make inquiry as to the dispo- 
sition made by Livermore of the land. Ile would be charged with 
this inquiry after a reasonable time had elapsed within which the 
power should have been executed. He himself lived until Novem- 
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ber, 1847, several years after the transaction. Livermore must have 
died soon after the deed to Bailey, as letters of curatorship were 
issued to Samuel Kimball as curator of his succession, in the city of 
New Orleans, the place of his residence, July 14, 1840. The bond 
of defeasance from Bailey, the evidence to prove the alleged fraud 
on the part of Livermore, was filed with the papers of his succession 
and open to public inspection. The failure to record it in Texas can 
be very reasonably accounted for on the ground that, as it was 
made because he was an alien, then to have placed it upon record 
would have defeated the very object had in view in its execution. 
That it was thus made, the plaintiffs cannot complain. 

The most appropriate and proper place for Steele to have sought 
information (if in fact he had any interest to know) wonld 
have been from the curator or from the papers of the succes- 
sion of Livermore. In regard to this it was said on former ap- 
peal: “ As explaining more fully the parts of the same proceedings 
already adduced in evidence as primary evidence of the fact that 
Livermore’s representative publicly claimed the lands at that time, 
and as showing how readily Steele might have ascertained the fact, . 
if, being ignorant of what had been done, he sought-some account } 
of Livermore’s proceedings under the power of attorney from him™ 
or his representative, we cannot say that the evidence was second- 
ary, hearsay or inadmissible.” 52 Tex., 71. 

Although inquiry or an examination of the papers of this succes- 
sion would have put Steele himself, or bis heirs, in the possession of 
this information, as well and as easily as it did the plaintiffs long 
years afterwards, yet neither he nor they made this inquiry or exam- 
ination. 

The testimony tends to prove that the parties to this suit are pur- 
chasers for value, without notice of any intended fraud on the part 
of Livermore. Should they be permitted to suffer by the laches of 
Steele, or should the purchasers from his heirs profit thereby ¢ 

Under all the circumstances of this case, we are of the opinion 
that even if there was fraud on the part of Livermore, there was no » 
such concealment of it, and no such due diligence to discover it, as + 
should defeat the plea of stale demand or prevent the bar of ‘the .- 
statute. We are inclined to the opinion that the court might well 
have given the charge as asked upon the issue of stale demand. 
Ilowever that may be, we are clearly of opinion that the evidence 
did not authorize the verdict under this issue, and that the court 
below erred in not granting a new trial. 

II. Did the institution of the first suit suspend the statute of 
limitations ? 
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It will be remembered that on the trial of that suit, plaintiffs, in 
their evidence, deraigned title only from the heirs of Robert Moflitt, 
the amendment setting up their Steele title having been dismissed 
on demurrer June 4, 1873. From that judgment no appeal could 
be prosecuted, it being interlocutory, but none was prosecuted from 
the final judgment rendered therein March 4, 1875. The present 
suit was instituted March 25, 1875, within less than one year after 
the final trial on the merits of the Moffitt title, but more than one 
year after judgment sustaining the demurrer to the Steele title. In 
this suit plaintiffs relied on both these titles, but the court withdrew 
the Moffitt title from the jury, and the verdict and judgment ren- 
dered in their favor must have been based solely on their Steele 
title. The question, then, is sharply made, whether the present suit, 
which resulted in a verdict and judgment in favor of the plaintiffs 
on their Steele title, is but a continuation of their first suit in which 
they set up this title by amendment, but to which a demurrer was 
sustained, or whether it is, as to that title, a new and independent 
suit? If the former, then the statute was suspended; if the latter, 
the bar was complete. 

Our statute on this subject, in analogy to one as far back as the 
days of James I (see 4 Stat., 21 James I, ch. 16, Appendix to 
Angell on Lim., 3), provides that a “ verdict and judgment” against 
the plaintiff, in an action of trespass to try title, brought within the 
time limited by law, shall not be conclusive and definite against 
him, but that he may, at any time within one year thereafter, or 
within one vear after its aflirmance by the supreme court, have the 
right to bring his second action. Pasch. Dig., arts. 5298-9. 

Under this statute it has been uniformly held, that, if the first 
suit is prosecuted to “ verdict and judgment,” it would stop the run- 
ning of the statute. The statute repeatedly uses the words “ ver- 
dict and judgment,” and makes no provision in regard to judgments 
on demurrer. Being an exception to a general rule of public policy, 
it may well be construed to apply to cases of judgments on verdicts 
only. In the case of Hughes v. Lane, 25 Tex., 365, this very ques- 
tion was raised and discussed, and it was held that a judgment final 
on démurrer in favor of the defendant, in an action of trespass to 
try title, is not such a disposition of the case on the merits as was 
contemplated by the statute, and that such judgment, therefore, does 
not suspend limitations. Ch. J. Wheeler, in construing the statute, 
says that it speaks of a “verdict and judgment,” and manifestly 
intended a decision of the case on the facts anda judgment upon the 
merits, which, but for the statute, would be a bar to another action 
for the same cause. In other parts of the opinion he says that, in 
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our practice, the effect of a judgment sustaining a demurrer is a dis- 
missal of the suit if the plaintiff fails to amend, and this whether 
the demurrer be general or special; that the dismissal is rather the 
effect of the failure to amend than of the judgment sustaining 
the demurrer. It would seem that the reasoning of the learned 
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judge in that case would apply more particularly to a case in which 


a special demurrer would lie for want of formal averments; as on 
principle, if not restrained by the words of the statute, a judg- 
ment on demurrer might come fully within the spirit and intention 
of the statute, if it called into question not informal allegations 
setting out a good cause of action, but the intrinsic merit and 
validity of that cause of action itself, however formally it might 
be stated. This would seem to be as much a trial upon the merits 
as one on verdict — the former upon facts admitted to be true, the 
latter upon facts proven. Such, in effect, 1s the latest decision of 
this court upon the question. Edgar v. The City of Galveston, 46 
Tex., 521. 

Whether the demurrer under consideration was general or special, 
or upon what ground it was sustained, does not appear; and we 
think, independentiy of this question, that as to the Steele title this 
was not a second suit under the statute. 

Generally, under our practice, an amendment under certain re- 
strictions may set up an entirely new and independent cause of 
action. If intended as the only cause of action relied on, the cost 
of the former proceedings should be paid, as the amendment, in its 
Jegal effect, would be a discontinuance of the suit as first brought. 

But whether intended as a substitute for the original cause of 
action or as an additional one, it is substantially such a new suit as 
to require that the opposite party have notice of it before judgment 
should be taken against him; and it does not have the effect to stop 
the running of the statute by relation back to the date of the insti- 
tution of the suit; but the statute, if it had previously commenced 
to run, will be suspended only from the date of filing the amend- 
ment. Ilenderson wv. Kissam, 8 Tex., 46. 

Although the first suit, and the amendment setting up the Steele 
title, were in regard to the same subject matter, the Moffitt league, 
vet they were upon distinct and independent causes of action, and 
each should have been pleaded with full and appropriate averments ; 
particularly so as they were inconsistent, and as the Steele title was 
obtained after the institution of the suit. As held by this court on 
former appeal, the plaintiffs had the same right to assert this new 
title which a stranger would have had. 51 Tex., 649, citing through 
mistake, U.S. v. Hathaway, for Barrows v. Kindred, 4 Wall., 404. 
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By this it was of course intended that it should be asserted in a 
proper manner and with appropriate averments. 

Having this right the plaintiffs could have instituted a separate 
and independent action. Instead of doing this, however, they set 
up their new title by amendment to one already pending, thus 
making it a dual suit upon both causes of action. This certainly 
did not give to the plaintiffs, as to this new cause of action, any 
greater rights than they would have had if in fact they had insti- 
tuted a distinct and independent suit. If they had done this, and a 
demurrer had been sustained to the original petition, as it was to 
the amended petition in this case, and if it should be held that this 
would be such judgment on the merits as was contemplated by the 
statute, then clearly, to have availed themselves of the benefit of 
the statute, the plaintiffs must have brought their second suit within 
one year after judgment against them on the demurrer and the dis- 
missal of their action. This would have been consistent with that 
“expedition” required by the statute. The same rule should apply 
to the judgment dismissing the amended petition in this case. If 
the demurrer was as to matter of form, the plaintiffs should have 
amended; if to matterof substance, and they could not then appeal 
because the judgment was interlocutory only, then, in any event, to 
have availed themselves of the statute, they should have reserved 
the point and have prosecuted an appeal after final judgment, and 
have brought their second action, if necessary, within one year 
after judgment on appeal. 

The plaintiffs had the right, and there was no legal impediment to 
its exercise, to have instituted a new and separate suit immediately 
after their demurrer was sustained. They acquiesced in that judg- 
ment, however, as they did not prosecute an appeal; and yet this 
suit was not brought until more than one year had elapsed, and 
hence the plaintiffs could, in no event, avail themselves of the privi- 
lege to bring a second suit, and the bar of the statute was complete. 

There was error in the action of the court withdrawing from 
the consideration of the jury the question of the statute of limitations, 
and in the refusal of the special charge asked upon this subject. It 
is due the learned judge who presided below, to say that, from a 
note appended to this charge, he refused it from a misconception of 
the opinion on the last appeal of this case. 

For the errors above mentioned, the judgment below is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


- [Opinion delivered November 23, 1882. ] 
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Exvizanern Staven v. JupE WuereELER ET AL. 
(Case No. 453.) 


1. DISQUALIFICATION OF JUDGE.—The constitutional provision disqualifying one 
from sitting as a judge in a ‘‘case ’’ where he shall have been of counsel, does not 
limit his disqualification to a case pending at the time his services as counsel were 
invoked. 

2. Same.— If an attorney has been consulted as such, and has given advice as to a 
matter in dispute, which afterwards results in a suit between the parties at vari- 
ance, he cannot sit as a judge in that case, even though he charged no fee for his 
advice. : 

>. Same — Practice.— An issue as to the disqualification of a judge to sit as such 
in a cause pending in his court, should be tried and determined by him, and the 
facts in evidence on the issue should be incorporated in the record on appeal. 

4. Same — Evipencre.— The statements of the judge on the trial of such an issue 
should be made under oath, unless the same be waived by the parties litigant. 

5, Samt& — Bint oF EXCEPTIONS. — On appeal from the judgment of the court, on an 
issue involving the disqualification of the judge, his statement appended to a bill 
of exceptions, relating to facts occurring before the institution of the suit, cannot 
be regarded. 

6. Same — Fact casr.— See statement of case and o@inion for facts held sufficient to 
reverse the judgment of a district judge who had held that he was not disqualified 
from trying a cause. 


Arreat from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

Appellant brought this suit against appellees February 15, 1881, 
to recover the land described in the petition, claiming the same as 
her homestead, which had been sold and conveyed by her husband 
without her knowledge or consent, and making her husband a party 
defendant. 

Wheeler answered by general and special exceptions, plea of not 
guilty, statute of limitations and stale demand, and also suggested 
improvements made in good faith. 

December 23, 1881, the cause was tried by the court without a 
jury, and a judgment was rendered against the appellant. Upon 
the trial an objection was made to the presiding judge, on the 
ground that he had been of counsel in the case, and evidence was 
introduced by the parties upon that issue. The judge found, and 
so ruled, that he was not disqualified; to this ruling appellant ex- 
cepted, and assigned that ruling as error. 


Finley & Pasco, for appeliant. 


lave & Head, for appellee—The mere fact that a party toa 
suit had, years before, spoken to the judge, as an attorney, about 
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have been made under oath, to the effect that he had no recollection 
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the facts in his case, would not disqualify the judge; but to do this 
he would have had to have been regularly employed as an attorney 
inthe particular case. R. S., art. 1090; Taylor v. Williams, 26 Tex., 
586; Davis v. The State, 44 Tex., 523. 





Warts, J. Com. App.— In our opinion this appeal should be dis- 
posed of upon the issue of the disqualification of the judge who pre- 

sided in the court below, without any reference to the merits of 

the case. 

The plaintiff testified that she had, some ten years before the trial, ' 
consulted Judge Bledsoe, who was then a practicing attorney and a 
member of the firm of Hare & Bledsoe, upon the questions in- 
volved in this case, and that he had then advised her with reference 
to the matter, but that she did not make any agreement with them 
as to the fee. 

Charles Slaven, the son of the plaintiff, testified that he was about 
twenty-four years old; that ten or twelve years previously, he came | 
to Sherman with the plaintiff to see an attorney about bringing suit 
for her homestead; that they went to the office of Hare & Bledsoe, 
on the south side of the square, but that he was small and did not 
remember what was said. 

J. B. Slaven, one of the defendants, and the husband of the 
plaintiff, testified that during his absence, about eleven years before 
the trial, the plaintiff and her son came to Sherman to see an attor- 
ney about bringing suit against Wheeler for her homestead; that a 
short time thereafter he and the plaintiff came to Sherman to see Hare 
& Bledsoe in regard to the matter, and that he stated the case fully 
to Judge Bledsoe, who advised them what to do, and that the plaint- 
iff would then have a good case, and that the agreement was that 
she was to give them one-half the land to recover it. 

Wheeler, one of the defendants, testified that about eleven years 
prior to the trial he heard that plaintiff was claiming the land, and 
that she then told him that she had been to see attorneys about 
bringing the suit, but did not name the attorneys. 

Silas Hare testified that he was a member of the firm of Hare & 
Bledsoe; that he could not state anything about being consulted by 
Slaven or Mrs. Slaven in regard to the matters involved in this suit. 

But since hearing the testimony, he seemed to have a faint or indis- 
tinct recollection of hearing something about the matter, or being 
consulted in the case, but it was like a dream. 

Judge Bledsoe then made a statement, which does not seem to 
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of ever having been spoken to about this suit or any of the matters 
referred to by the plaintiff or her husband. Plaintiff then objected 
to Judge Bledsoe’s sitting in the case, which was overruled, and the 
plaintiff excepted. There is copied into the record a statement by 
the judge, which perhaps may have been intended as an explanation 
of the exceptions taken by plaintiff. That statement is as follows: 

“As to the statement on the part of Mr. Slaven that [ had ever 
agreed to bring a suit for his wife, or had made a contract to do so, 
for half of the land, I know to be false, and that no such conversa- 
tion was ever had. 

(Signed) “Josepn BrLEpsor, 
“ District Judge.” 

Among the disqualifications prescribed by our constitution is that 
no judge shall sit in any case where he shall have been of counsel. 
In the application of that provision some doubt arises out of the true 
signification to be assigned to the word “case.” Is it true that, to 
work a disqualification under that provision of our organic law, the 
judge must have been of counsel in a cause pending in court at the 
time of his professional connection with it? For it must be admitted 
that the usual legal signification of the word is a contested question 
before a court of justice. Bouvier’s Law Dictionary, word * Case.” 

Assigning it that meaning in practice would result in this: that 
without regard to what connection the judge might have had as 
counsel with the mota, or cause, or subject matter of the suit, so 
that he had not been thus connected with it after suit brought, he 
would be qualitied to sit as judge in the case. The object of that 
provision was to secure to.litigants an impartial judge, one who 
had not previously formed an opinion or reached a conclusion 
in regard to the subject matter of that particular case; and addi- 
tional force should be given to that construction when the advice 
given and conclusion formed is between the identical parties who 
are afterwards litigants. 

Light may be deduced from the analogous doctrine of privileged 
communications between attorney and client. The doctrine is well 
established, that where there is a dispute, and one of the parties 
consults an attorney on the subject matter of that dispute, such com- 
munications as are made in that consultation are privileged, and the 
courts will not permit th®m to be divulged without the client’s con- 
sent. 1 Greenl. Ev. (13th ed.), sees. 237, 239. 

A dispute exists when there are conflicting claims made to the 
same property, which, unless abandoned by the one or the other of 
the parties, or compromised, will result in litigation. And the priv- 
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ilege is not affected by the fact that the client offered no fee, and the 
legal adviser did not make, or expect to make, any charge for his 
advice. March ». Ludlum, & Sandf. Ch. (N. Y.), 45-50. 

Where the relation of attorney and client once existed as to com- 
munications then made, that relation continues forever as to such 
communications. Flack’s Adm’r v. Neill, 26 Tex., 273. 

Generally such communications are made by a client to his at- 
torney for the purpose of obtaining professional advice or assistance, 
whether it relates to a suit pending or contemplated or any other 
matter proper for such advice. Yates v. Olmsted, 56 N. Y., 632; 
Britton v. Lorenz, 45 N. Y., 51; Bigler v. Reyher, 43 Ind., 112. 

This entire doctrine proceeds upon, in fact exists only when, the 
relation of attorney and client is shown. But, as has been seen, 
that relation may exist with respect to a matter not in suit, and 
even though no fee was paid or charged for the advice. 

So it appears to us that if, as an attorney, he should advise as to a 
matter in dispute, the judge would thereafter be disqualified from sit- 
ting in the case, when it had ripened into a suit, even though he had 
charged no fee for his advice, provided he was consulted profession- 
ally. For he has then been of counsel in reference to the matter 
in dispute, and the reasons for his disqualification to sit in the case 
will never cease. H. & T. C. Ry Co. v. Ryan, 44 Tex., 430. 

This conclusion is not at variance with Taylor v. Williams, 26 
Tex., 583. There it was held that the presiding judge, having been 
of counsel in other cases involving the same title to real estate as 
that involved in the cause pending before him, did not constitute a 
disqualification disabling him from presiding in the cause. That de- 
cision is correct, for the judge had not been professionally connected 
as counsel with the parties to the suit and the subject matter of the 
dispute then before him for determination. 

An issue as to the disqualification of the judge may be made, and 
when made is to be determined by the judge upon the evidence ad- 
duced before him by the parties; and when his decision in that respect 
is brought up for review, the evidence upon which the decision was 
made should be incorporated into the statement of facts for the in- 
spection of the revising court. The mere statement of the judge 
as to his previous professional connection with the matter in dispute, 
not made under the sanctions of an oath, as a witness, ought not to 
be considered as evidence unless that requisite had been waived by 
the parties. 

Taking the written statement made by the judge as explanatory 
of the exceptions taken to his ruling, it does not occur to us that it 
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ought to be considered as evidence of the facts declared. Where 
the judge appends to a bill of exceptions a statement of the facts 
occurring at the time of the ruling, and explanatory thereof, ordi- 
narily such statements are given great weight. But where the state- 
ment relates to facts occurring long before the trial, even before 
suit brought, we think that the statement could not be considered as 
evidence supporting the finding. 

Excluding from consideration these statements of the judge, the 
remaining evidence, without any real conflict, is to the effect that 
the judge had been of counsel in the subject matter of, and between 
the parties to this litigation. After a careful review of the record, 
even though these statements be considered as evidence, still 
there is nothing disclosed in the statement of facts disproving the 
positive testimony of the witnesses, to the effect that the judge had 
been professionally consulted by one of the par ties in regard to the 
subject matter, and had given advice concer ning the same; and ad- 
mitting that no fee for his services had been paid or charged, still 
that, as has been seen, is not necessary to create the relation of 
attorney and client. 

The conclusion reached is that the finding of the judge upon that 
issue is against the evidence; and as this is a question jurisdictional 
in its character, and resulting in the disqualification of the judge 
who presided at the trial, the whole proceeding is coram non judice 
and void. And this being true, that it would be unjust to the par- 
ties to express any view in respect to the subject matter of the 
litigation. 

Our report is that the judgment ought to be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion approved October 16, 1882. ] 





Tut T. & P. Ry Co. v. Marcarer E. O’ Donne tt. 
(Case No. 1089.) 


1. INFANT TrespasseR — NeGLiGEncr.— A railroad company is responsible for an 
injury to a child trespassing on its track, where the injury might have been pre- 
vented had the employees of the company used ordinary care in keeping an 
outlook. 

2. SamE.— CONTRIBUTORY NEGLIGENCE OF PARENT.— See this case for circumstances 
under which the court regarded it as unnecessary to express any opinion as to how 
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far the negligence of the mother, or person left in charge of the child by the 
mother, should be imputed to the infant. 

3. CHARGE OF CoURT — DEFEct IN — Practi¢ér.— A mere defect in the charge, in 
failing to explain an expression used in it, cannot avail an appellant who did not 
ask an appropriate instruction at the trial. 

4. Evipence.— Evidence is unnecessary to show that the loss of an arm reduces the 
capacity to earn money. 

5. PRACTICE IN SUPREME couRT— VERDIcT.— The supreme court will not reverse 
a case because of a verdict which is not clearly wrong, although a different ver- 
dict would have been more satisfactory; nor because the amount of the damages 
given may seem somewhat large. 


Arreat from Bowie. Tried below before the Hon. B. T. Estes. 

Action for damages for loss of an arm by the negligence of the 
railroad company. Verdict and judgment for $8,000. 

This case should have appeared in 57th Texas, but the transcript 
was not accessible. More space than usual is allowed it on account 
of the dissenting opinion of Associate Justice Bonner. The evi- 
dlence was as follows: 

Dr. Rooks, a witness for the plaintiff, testified that he resided in 
Texarkana, Texas; was a practicing physician; that he knew the 
child, Margaret Ellen O'Donnell. Was called upon by the grand- 
mother of the child on May 12, 1880, to assist in dressing its arm; 
found the arm cut off between the shoulder and the elbow, and so 
lacerated and bruised that it was necessary to amputate the arm, or 
the stub remaining, at the shoulder joint, and, together with Dr. 
Dale, removed the arm at the shoulder joint. The injury is of 
course permanent. It was the left arm. I have been partially paid 
for my services. The railroad company paid me ten dollars. Have 
seen the railroad track at section house No. 59, where the accident 
is said to have occurred. The track is straight and free from 
obstructions. 

Cross-examined: Dr. Dale was employed by the company and 
assisted with the case. 

Mrs. Lizzie O’ Donnell, a witness for the plaintiff, testified: I re- 
side in Texarkana; am the mother of Margaret Ellen O°’ Donnell, 
the plaintiff. I know William Behan. On the 12th of May, 1880, 
I lived at section house No. 59, on the line of the Texas & Pacific 
Railway Company, in Bowie county, Texas. This section house be- 
longs to the T. & P. Railway Co. Went there to board section men; 
was employed by the roadmaster to keep the section house and 
board the men. The lower step of the section house is about fifteen 
feet from the track. The house is situated on a bank, by a cut 
about four or five feet high; the track was straight for half a mile 
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above and below the house; the child was hurt May 12, 1880. I 
went down to a branch that morning to wash; the branch was 
about two hundred yards from the house, and only a step from the 
railroad. When I left the house I told my sister to take care of the 
baby, as the train was coming. When I got tothe branch, the train 
passed me going up grade slowly toward the section house. In a 
moment or two I heard the bell ring and one sound of the whistle. 
I was attracted to the house by the screaming of my sister; I ran 
in and found the baby standing on the floor with its left arm cut 
off. I got a sheet, wrapped it around the baby, got in the caboose 
attached to the train, and went to Texarkana to my mother’s house. 
No one was with me in the caboose except my child, the conductor 
and train men being, as [ supposed, on a different part of the train. 
The child was eighteen months and nine days old when the accident 
occurred; had been weaned about two months. I found Finegan, 
the fireman, with the child when I reached the house. I got to the 
house before the conductor did. The child was sick for two months; 
one month we held her in our arms constantly, and now, when the 
weather is damp and cloudy, the child complains of its arm. My 
sister resided at the section house with me, and assisted me in cook- 
ing and washing for the section men, and always took care of the 
baby when I was absent from the house. My sister was then over 
fourteen years of age and well grown for her age. My circum- 
stances were such that I had to do my own housework, washing, 
ironing and cooking for the section men. There was from eight to 
twelve section men boarding with me at the section house. Iam a 
widow, and was at that time, and went to keep the section house to 
try and make money to pay off a mortgage upon my homestead. I 
lived at the section house thirteen months. There was no fence 
around the house in front next to the railroad. The bank was cut 
down from the steps to the ditch beside the track. The ditch was 
about two feet deep, with a plank walk leading from the steps across 
the ditch and on the track; the house was fenced in the rear. The 
child always played in the back vard. The last time I saw the child 
before it was hurt, my sister was standing on the gallery, holding 
the baby in her arms. I was then about fifty yards from the house. 
I went out to the branch, placed my bonnet on a bush, put the fire 
which I carried in my hand under the pot, and immediately there- 
after I heard my sister screaming. 

Cross-examined: The house was in the same condition when 
I went there as it was on the morning my child was hurt. There 
was no yard around the front of the house when I went there, and 
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the house stood the same distance from the track. Iwent there by 
permission of the defendant and without paying rent. The road 
runs nearly east for a mile, going from Marshall by the section 
house. It is up grade from the switch to the house. Don’t know 
how it is through the switch. There was nothing to impede the 
view coming east toward the section. I did not see engineer 
Holmes at the house; saw Finegan and conductor Martin. Neither 
of them said there how it happened. Martin said he did not know 
how it happened, as he was in the caboose at the time, and only 
got to the house as I got there. I found Dr. Dale at my mother’s 
when I got there. Suppose conductor telegraphed for him. Don’t 
know who paid him. I never was asked for pay. My mother sent 
for Dr. Rooks. Both of them attended on the child. My mother 
lived in Texarkana at the time. I went in the caboose to Tex- 
arkana. 

Miss Rebecca Brownlee, a witness for plaintiff, testified: 1 am 
sister to Mrs. O'Donnell, and am between fifteen and sixteen 
years old. In May last [ lived at section house No. 59, on the line 
of the Texas & Pacific Railroad, in Bowie county, Texas. My 
duties were to assist my sister in cooking, washing, and caring for 
the section house. I remember the morning the baby was injured ; 
it was a bright, clear, sunshiny morning. I saw the baby that 
morning only five minutes before it was hurt. My sister went to 
the branch to wash. When she (my sister) left the section house I 
was standing on the gallery holding the baby in my arms. Mrs. 
O'Donnell, on leaving the house, said to me: “ Take good care of 
the baby, the train is coming.” I carried the baby into the kitchen, 
the rear room of the house and one furthest from the railroad, and 
put it down on the floor and commenced washing the dishes that 
had been used at breakfast. While I was washing the dishes Fine- 
gan, the fireman of the engine, brought the child to the room where 
I was. I said to Finegan, “ Whose child is that?” He replied, 
“Yours.” I said, “ What is the matter with it; is it dead?” He 
said, “ No, it only has its arm cut off; the engine run over it.” I 
began to scream for my sister; she came. Iran out to the train 
and asked the train men to come and help us; it was not more than 
four or five minutes after I put the child down in the kitchen until 
Finegan brought it in the house. When the train stopped, the en- 
gine had not quite reached opposite the corner of the house. After 
Mrs. O'Donnell came to the house, she wrapped the child up ina 
sheet; a caboose attached to the train was pulled up opposite 
the door, and Mrs. O'Donnell and the baby were helped into the 
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caboose and the train proceeded to Texarkana, leaving me at 
the house alone. As soon as the train left, I ran up the track, fol- 
lowing the train about one-quarter of a mile, to Matthews’ mill, for 
Mrs. McKenzie to come to the house and stay with me. I returned 
to the section house in company with Mrs. McKenzie. Upon reach- 
ing the house, at the suggestion of Mrs. McKenzie, we went out to 
look for the baby’s track. We tracked the baby from the steps 
across the plank, over the ditch on to the track, and down the center 
of the track between the rails; between the last track and the blood, 
the ground seemed to have been disturbed within a few feet of where 
we found the blood on the rails, where the arm had been cut off. 
I looked on the outside of the track and along the side for the baby’s 
tracks, and found none. There was no way for the baby to get on 
to the track except out of the door, down the steps and across the 
plank over the ditch. The track is perfectly straight for near a 
mile. Three-quarters of a mile of this distance is west of the house 
and in the direction from which the train was coming. The track 
was clear and free from all obstructions, having but recently been 
cleared off on both sides and surfaced. The child was barefooted 
on that morning. The kitchen was the extreme rear room of the 
house. That morning I was to wash up the dishes, clean up the 
house, make up the beds and get dinner for the section men, while 
my sister, Mrs. O'Donnell, was doing the washing for the family 
and the men. 

Upon cross-examination witness said: The accident occurred an 
hour or two after daylight. My sister left the house about a quarter 
past seven o’clock A. M. I was induced by the suggestions of Mrs. 
McKenzie to go and look for the tracks, and see the signs of injury 
on the rails. The distance we tracked the child was about twenty- 
five yards from the section house. I did not discover that the child 
was gone until Finegan brought it in. Heard the train coming. 
Did not keep the front door fastened. If they had been closed the 
child could not get out. 

Upon the direct examination witness says: I carried the child 
into the kitchen, which is the furtherest room from the track, when 
its mother went to the branch. 

Mrs. McKenzie, witness for the plaintiff, testifies: I resided at 
Matthews’ mill in May, 1880. I was at the place where the child 
was hurt, the same morning, and soon after it occurred. Myself 
and Miss Rebecca Brownlee tracked the child down between the 
rails to within a few feet of where we found the blood on the rails, 
about twenty-five yards from the front of the house. We saw the 
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barefoot tracks on the dirt between the rails, and could follow them 
easily. The track of the road is so straight that you can see nearly 
amile. This was a clear, sunshiny day. I did not see the child 
that morning. I saw the dismembered arm. I looked on each side 
of the rails, but saw no tracks except those in the center of the road- 
bed, between the rails. Where we saw the last track of the child, 
the ground was so much disturbed that we could not tell anything 
more about them. 

Mr. J. W. Mayher, for plaintiff, said: He was familiar with the 
defendant’s road west of and up to section house 59. The road is 
perfectly straight for a mile or more from the section house west 
towards Marshall, with nothing to impede the view of a person ap- 
proaching from the west; and. is up-grade from Lyons’ switch to 
section house. 

Cross-examined: Could not tell how the road was at other points 
on the line, and on being asked how he came to be so familiar with 
the road at that point, replied that there was a steep gra:le west of 
the section, and that was how he came to be so familiar with it. 

William Holmes, a witness for defendant, testified as follows, to wit: 
Witness was engineer on May last, in the employment of defend- 
ant. Has been engineer since, and running engines since 1874. 
Have worked on the Missouri Pacific, Galveston, Houston & Hen- 
derson, M., K. & T., and T. & P. railroads. Had been in the em- 
ployment of the defendant three years before May last. Knows 
where Lyons’ switch is on defendant’s road. The last end of the 
switch is about two hundred yards from section house 59. It is 
down grade to within about fifty yards of the switch, going east, 
but at the switch and then up-grade approaching the section house. 
A train will run down grade with steam off. Witness shut off steam 
on going through Lyons’ switch, going east. Witness was running 
the t train as engineer the day w shen the child’s arm was cut off. 
Witness was engineer on the train No. 10. Witness saw the child 
just before the engine struck it. Witness looked out on both sides 
of the track. Witness first saw the child in the ditch at the side of 
the track. After the train had passed the switch the train was run- 
ning ten or twelve miles an hour. The child, when first seen by 
witness, was on its hands and knees, close to the track, but off the 
track, playing. Witness supposed it to be a hog or pig. It soon 
straightened up, and witness saw it was a child. When it crawled 
upon the track witness immediately gave signal to put on brakes. 
Witness reversed his engine and pulled open the throttle to its full 
extent. Witness found “it would be impossible to stop. Witness 
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then ran out of the cab, over the boiler, and out upon the cow- 
catcher. or pilot, and tried to catch the child, but too late. The en- 
gine struck and pushed it down and passed over it, hiding it from 
witness’ sight. The train stopped with about the third car from the 
engine over the child. Fireman Finegan took the child from under 
the cars, and its arm was cut off. Finegan carried it into the sec- 
tion house. After failing to catch the child, witness returned to the 
engine to prevent its backing, after it had stopped. Witness’ sta- 
tion as engineer was at the right side, and the fireman, when not 
firing, is on the left. Witness and fireman are (were) both in place 
and on the lookout. The way to stop a train is to whistle for 
brakes, reverse the engine and put on steam, and to use sand when 
the wheels slip. The engine went about opposite the section house 
before the train stopped. The cars were partly empty and partly 
loaded. [t was a freight train. Air-brakes are not used on freight 
trains. The child was dressed in a little white dress, or frock. Mrs. 
O’Donnell wrapped the baby up, got in the train and went to Tex- 
arkana. Witness always looked out for obstructions on the track; 
there was none on it then. The vegetation is kept cleared off both 
Sides. Witness and the fireman discovered the baby about the same 
time. ‘lhe fireman said, “There is a (the) baby.” The train com- 
menced slacking its speed when the engine was reversed, and was 
running slowly when it struck the child. The fireman jumped off 
the engine to run ahead, but stumbled and fell. It is more difficult 
to stop a freight than a passenger train. The child was about sixty 
feet from the point opposite the section house, on the railroad, when 
struck. Witness left nothing.undone, known to him, to stop the 
train. ‘The conductor telegraphed to Texarkana, from the junction, 
about the accident. The child and its mother were carried on the 
train to Texarkana. 

On being cross-examined, witness (Holmes) stated that he was 
laid off, or suspended from work, for running into a caboose, about 
fifteen days since, that he had orders to look out for; and, in ex- 
planation, stated that it was on a regular train, and that he had 
been up two nights before and had dropped off to sleep. At the 
time of injury to plaintiff, witness took train No. 10, at Marshall, 
about three o’clock P. M. It is sixty-four miles from Marshall to 
section house No. 59. Witness does not know what he was doing 
the night before. Witness was about sixty yards from the child 
when he recognized it as a child. It was in the ditch at the side of 
the track. It got up and crawled upon the track; got upon its feet 
about twenty-five yards from the engine, and was elappiag its 
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hands when the engine struck it. Witness did not tell Dr. Rooks, 
Mrs. Brownlee or Mrs. O'Donnell that witness saw the child upon 
the track two hundred and fiftv yards ahead of the engine, but 
might have told them that he saw it at that distance on the side of 
the track and in the ditch. Witness does not know whether the 
brakes were put on when signaled for or not. 

The defendant introduced Owen Finegan, who said: I am a 
fireman on an engine on defendant’s road. Have been so engaged 
for five years. Know that portion of defendant’s road through 
Lyons’ switch and by section house 59. The switch and section is 
about ten miles from Texarkana. West of the switch is a steep 
down-grade, and it is level through the switch to its east end; from 
thence up to the section house the grade rises, and for a consider- 
able distance east of the house an engine and train going east gen- 
erally runs through the switch without steam, the weight of the 
train carrying it through. Steam is let into the engine about the 
switch to carry her over the grade. It is about three hundred 
yards through the switch, and about two hundred yards from the 
east end to section house 59. The road runs due east and west, 
and is straight for about a mile, through the switch up to the sec- 
tion house. I was fireman on the train that injured plaintiff. Win. 
Holmes was the engineer. It was No. 10, freight, on defendant’s 
road, going east, from Marshall to Texarkana. We reached Lyons’ 
switch on time, between 6 and 7 o'clock, on the morning of Mav 
12,1881. Did not stop at Lyons’. We run through the switch at 
the usual speed —cight or ten miles an hour. After we passed east 
end of switch, I saw a little child crawling up on the ties, about 
sixty feet from the section house. I cried out to Ilolmes to stop — 
that it was the baby. As IJ turned, I saw [folmes had also 
discovered it, and his hand was on the whistle-rope. Ile signaled 
for brakes, and reversed the engine, and opened the throttle to give 
her all steam after reversing. As the train approached, I saw 
we could not stop in time, and jumped from the engine to try and 
run ahead and rescue the baby, but stumbled and fell. As [ jumped 
[ saw Holmes running out over the engine towards the pilot. The 
train stopped soon after it struck the child. I pulled her from under 
tlre third car of the train. The child stood up by me when I pulled 
her out. After the train had stopped and I got hold of the child, I 
found her left arm cut off. If carried it to the house and found 
there Miss Brownlee, who called the chid’s mother. The mother 
and the child were carried into town, to Mrs. Brownlee’s. Dr. 
Dalewas there when we got there. Think the conductor telegraphed 
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to him. Holmes, the engineer, was at his post, and he and I were 
both looking out. I did not see the child until it crawled up on the 
ties after we passed out of the switch. I know of no means of stop- 
ping trains other than those resorted to to stop this. We did all we 
could to save the baby. I got her out from under the third car 
from the front. 

Cross-examined: There was nothing to impede the view that I 
know of. It was a bright, clear morning, and the sun was shining. 
As I first saw the baby she was crawling upon the ends of the ties. 
I know Dr. Rooks, Mrs. O'Donnell and Miss Brownlee. Have seen 
and talked with them all frequently about the injury to plaintiff. 
I never did tell any or either of the persons named that I saw the 
child, but could not make out what it was in time to have stopped 
the train. Never toid them that I was firing up the engine or could 
have seen the child. I was not firing the engine at the time. | 
had fired up before getting to Lyons. I went frequently to see the 
child during its sickness, and often talked with the parties named 
about the accident. 

Re-examined: I told them always that we did all that could be 
lone to stop the train and rescue the child, but that it was too late 
ifter we saw it to stop. 

Defendant closed. Dr. Rooks, re-called by plaintiff, says: I saw 
engineer, Wm. Holmes, at Mrs. Brownlee’s on the evening of the 
accident or the next day. My recollection and impression is that 
he told me that he saw the child first on the track and thought it 
was a hog or a bunch of rags, and did not recognize it as a child 
until too late to stop the engine. J was waiting on the child as a 
physician, and felt interested in the case and inquired the particulars 
of him. 

Cross-examined: He also said he did all in his power to save the 
child, but could not. 

Mrs. Brownlee re-called: Know Wm. Ifolmes and Owen Fine- 
gan; have talked with them both about the injury of plaintiff. 
Holmes told me he could not tell what it was until the child stood 
up on the track. Finegan told me that he was firing up at the time 
or he would have seen it sooner. 

Re-examined: The baby was a general favorite and pet with 
Holmes and the train-men generally. Ile seemed much distressed 
at the accident, and shed tears when he spoke of it. He said that 
he could not help it, and did all in his power to stop the train, and 
even tried to reach the baby from the cow-catcher. Ile stated that 
when he discovered what it was, that it was too late, but that he did 
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everything in his power to stop the train. Holmes and Finegan 
both came frequently to see the baby after her hurt. The fireman, 
engineer and conductor and train-men generally know the baby 
lived at the section house. 

The entire charge of the court, omitting the statement of the case, 
is as follows: 

“The burden of proof is upon the plaintiff to show the negli- 
gence complained of. 

“Tf such a degree of negligence is shown as hereafter explained, 
and plaintiff shows that those having charge of her used care and 
prudence in guarding her against danger, then plaintiff is entitled 
to such damages as will compensate for the injury. 

“The defendant, zs a railroad company, had a right to run their 
trains upon the track, and are not responsible for injury done to 
persons on the same, that could not be avoided by the use of ordi- 
nary and reasonable care and diligence in preventing injury. 

“ Negligence, in a general sense, is any omission to perform a duty 
imposed by law for the protection of one’s own person or property 
or that of another. Ordinary negligence is the want of such care 
and diligence as reasonably prudent men generally use in regard to 
the subject matter of inquiry, under such circumstances as those 
under consideration would use to endeavor to prevent the injury 
complained of. 

“It is not denied that the plaintiff was injured by the train of 
defendants, and the plaintiff’s right to recover in this case depends 
upon whether or not the injury could have been prevented by ordi- 
nary diligence and care on the part of defendants’ agents w ho had 
charge and were running the train at the time. ‘The fact that 
plaintiff was on the track of the railroad, which defendants had a 
right to use and run upon, did not discharge defendants from the 
observance of due and proper care towards her, or to run over her, 
if that could have been avoided by the exercise of ordinary care and 
watchfulness. 

“ If the evidence shows that the plaintiff, at the time of injury, was 
a minor under the age of two years, and those in charge of defend- 
ants’ train, by the exercise of ordinary skill and caution, might 
have observed plaintiff on or near enough the railroad track to be 
struck by the said train, and recognized her as an infant in time to 
stop the train in the usual manner before it reached and ran upon 
her, then the plaintiff should recover damages, unless the evidence 
further shows that the mother of plaintiff, or the person having 
charge of her, failed to exercise ordinary prudence and diligence in 
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preventing plaintiff from going upon the track of defendants’ road. 
And if the evidence shows thi it the plaintiff was off the railroad 
track and out of reach of the train when the train came in 
sight of the locality where plaintiff was, and went upon the track 
of the railroad after the train approached so near her that the same 
could not be stopped by defendants’ agents by the use of all the means 
usual for stopping such trains, in time to avoid the danger, and all 
such means were so used at the time, then plaintiff cannot recover. 

“But if the plaintiff was on the track when the train approached, 
at such a distance that she might have been seen and known to be a 
child by the persons in charge of the train in time to stop the train 
before it reached her by means aforesaid, and no such negligence is 
shown on the part of plaintiffs mother as that mentioned, then 
plaintiff is entitled to such reasonable damages resulting from the 
injury as the jury may deem proper, not exceeding the amount 
claimed. 

“You are to determine from the facts and circumstances as to 
whether or not defendants exercised the usual and proper diligence 
and effort to avoid injury to the plaintiff, and whether or not there 
was such a degree of negligence on the part of plaintiff's mother as 
to render such negligence the proximate cause of the injury. 

“If the evidence shows that the mother of plaintiff used rea- 
sonable precaution to restrain plaintiff and guard her against danger, 

taking into consideration all the surrounding circumstances, includ- 

ing the mother’s situation and condition in ‘life, then no negligence 
can be imputed to the mother of plaintiff. And if the evidence 
shows that the plaintiff was under the age of two years at the time, 
none can be imputed to the plaintiff herself. 

“Tn case you find for the plaintiff under the evidence and the 
foregoing instructions, and that she is entitled to any damages, in 
estimating the amount of the same you can take into consideration 
the physical suffering of plaintiff resulting from the injury; the 
probable effect of the injury in future being upon the health and 
use of her limb; and, generally, any reduction of the power of and 
capacity to earn money and pursue the course of life which she 
might otherwise have done. It is your province to determine the 
amount of damages, which, if allow ed, can only extend to reason- 
able compensation for the injury done. 

“Tf vou believe, from the evidence, that the plaintiff was an in- 
fant of not more than two years of age, and while on the railway 
track of defendant was run over by the trains of defendant, causing 
the loss of her arm, and that the injury might have been avoided 
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by the use of ordinary diligence on the part of the persons in charge 
of the train, as alleged, and it appears in evidence that the plaint- 
iff’s mother, or persons in charge, used such care as an ordinary pru- 
dent person would use in guarding her child against danger, then 
you will find for plaintiff damages as instructed. 

“ But if you believe, from the evidence, that the injury was un- 
avoidable by the use of ordinary diligence on the part of the persons 
in charge of the train as heretofore instructed, or that ordinary dili- 
gence and care was wanting on the part of plaintiff's mother in 
preventing her from going upon the road, and that said negligence 
was the proximate cause of the injury, under the rule of law given 
you upon that branch of the case, then you will find for the 
defendant.” 

The two following special instructions were asked for by the de- 
fendant and refused: 

“ A railroad track, except where the highway crosses it, is exclu- 
sively the property of the company, and the company and its em 
ployees are under no obligation to anticipate that children will be 
sitting and playing on the track, but they have a right to presume 
that no one will be on the track; and if the jury should find, from 
the evidence, that the employees of defendant on the train, as soon 
as they saw the child, did all in their power to stop the train, and 


not crossed by a highway, and that the employees of the company 
were in the exercise of ordinary care, then the verdict must be for 
the defendant. 

“ Refused. 

“The defendant has a right to a free track for its trains, and no 
persons, infant or adult, can lawfully be upon the track between 
the crossings. The defendant was not bound to use any extraordi- 
nary diligence to discover a person on the track under such cireum- 
stances: but if the engineer and fireman were at their posts and on 
the lookout, and failed to discover plaintiff in time to avoid injuring 
her, the plaintiff cannot recover. 

“The foregoing charge refused, because, in the opinion of the 
court, ordinary care and watchfulness is required on part of engineer 
running train.” 

Defendant asked the following instructions, which were given by 
the court: 

“ Plaintiff had no right to be. on defendant’s track, but the fact 
of her being there gave defendant no right to run over her. But 
the same degree of caution would not be required in running the 
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train as at a regular station or crossing; if the engineer and firo- 
man were on the lookout and exercising ordinary care in running 
the train, and failed to discover plaintiff in time to avoid injury, 
she cannot recover. By ordinary care is meant the usual care ex 
ercised in running a train on any other part of the road. 

* The forevoine charge given. B. T. Esres, Judge. 

“If the engineer and fireman were at their posts taking ordinary 
care in running the train, and failed to discover plaintiff in time to 
stop the train, she cannot recover. Also, if the engineer and_fire- 
nan were at their posts on the lookout, using ordinary care, and 
failed to discover the plaintiff; or if her position was such that th« 
engineer and fireman could not determine what it was until too 
late to stop the train, she cannot recover. Also, if the engineer 
and fireman were on the lookout, and discovered the plaintiff, and 
if iminediately on such discovery they took every known precau- 
tion to stop the train and to rescue the child, she cannot recover. 

* Given. 

“The fact of plaintiff having been injured on the road of defend- 
ant, not at a crossing, raises no presumption of negligence on part 
of defendant or its servants. 

“ To entitle the plaintiff to a verdict, it must appear from the evi 
dence that her position on the track was such that the engineer and 
fireman could see and did see plaintiff in time to avoid the injury. 

“The foregoing charge given, with the following added: ‘Or 
might have seen plaintiff by the use of ordinary diligence, in time 
to have avoided the injury.’ B. T. Esrrs, Judge. 

“If the appearance and discovery of plaintilf on the track was so 
unexpected and sudden that it left no time to check the train and 
avoid the injury, she cannot recover. Also, if plaintiff was stooping, 
so as to conceal her person from the engineer and fireman, or if she 
was in the ditch by the track in such position that they could not 
recognize her as a child; and if, on discovery, they used their utmost 
effort to stop the train and save the child, she cannot recover. The 
engineer and fireman were not required to use more than ordinary 
care, and the fact of the residence of plaintiff at the house, if known 
to them, would not require any additional care on their part. 

“Given.” 


James Turner and T. SJ. Camphell, for appellant 

I. The use of a railroad track, except where a highway crosses it, 
is exclusively the right of the railroad company which owns it, and 
the company and its employees are under no obligation to anticipate 
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that children will be sitting or playing on the track. The company 
owes to persons so on its track no duty except the negative one, not 
maliciously, or with gross and reckless carelessness, to run over or 
otherwise injure them. Persons have no right, themselves, or to 
allow their infant children, to go on the track for their own amuse 
ment. 126 Mass., 377; 125 Mass., 75; 41 N. Y., 525; R. R. Co. «. 
Huffman, 28 Ind., 287; 17 Ind., 102; R’y Co. v. Goldsmith, 7 Ind., 
43; Smith wv. R’y Co., Cent. Law Jour., vol. 2, p. 500. See, also, 8 
Am. R. Rep., pp: 129, 315; R’y Co. ». Hiatt, 17 Ind., 100; Thomp 
son on Negligence; Shearman & Redfield on Negligence, sec. 491; 
126 Mass., 380; 44 Pa. St., 379; Cauley v. R’y Co., 98 Pa. St., 498. 

II. No person, infant or adult, has the right to be upon the track 
of a railway company at points between public crossings; and the 
company and its employees are not bound to use extraordinary dili- 
gence to discover persons on the track, under such circumstances. 

III. The fact that a person is injured on the track of a railway 
company by its cars, at a place not a public crossing, raises no pre 
sumption of negligence on the part of the company or its servants 
All that is required of the company, under such circumstances, is 
the use of ordinary care, and not wantonly, or by gross nevligence 
or recklessness, to inflict injury on such person. 

IV. The law requires of the court, in cases of this kind, to define 
to the comprehension of the jury (in immediate connection with 
the charge complained of), what is meant by “the defendant’s ex- 
ercising the usual and proper diligence and effort to avoid injury 
to plaintiff;” and to explain to the jury what that “usual and 
proper diligence and effort” is; and also to define clearly to the jury 
the term “negligence,” as applied to plaintiffs mother, and es 
pecially what was meant by “proximate cause,” these being terms 
not usual to common understanding. See remarks of Mr. Justice 
Bonner in R. R. Co. v. Nixon, 52 Tex., 26, referring to the duty of 
court to explain to the jury. 

V. It was the duty of the court to define to the jury what it 
meant by the “ mother’s reasonable preeaution to restrain plaintiff, 
taking into consideration the mother’s situation and condition in 
life, then no negligence can be imputed to the mother.” The said 
charge was vague and uncertain, leaving the jury to make infer- 
ences, without reference to what was the “mother’s reasonable 
precaution,” and especially without explaining what the court 
meant by the mother’s situation and condition in life. Such instruc 
tions are well calculated to mislead the jury. R. R. Co. v. Nixon, 
52 Tex., 19. 
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VI. It is the province of the court, in charging the jury, to con- 
fine itself exclusively to the law of the case; and especially in cases 
like the one at bar, so well calculated to excite the sympathies of 
the jury, not only not to charge upon the facts, but to be diligent 
so as to avoid even the appearance of charging upon the facts of 
the case; and where the facts are charged upon even by inadver- 
tence calculated to influence the jury on the facts, it is error, 
and the judgment should be reversed. This assignment has refer- 
ence to that part of the charge of the court where the court says: 
“ And it appears in evidence that the plaintiffs mother, or person 
in charge, used such care as an ordinary prudent person would use 
in guarding her child against danger,” without prefixing the word 
“if” before the words “it appears,” thus leaving the impression on 
the jury that it was the opinion of the court that the mother or 
person in charge did in fact use all the precautions necessary, etc. 

Vil. The damages rendered by the jury in their verdict are ex- 
cessive, showing that their verdict was the result of prejudice, as 
there was no proof ‘warranting damages to so large an amount. 

VII. The court erred in charging the jury as follows in reference 
to damages, and led the jury to give exorbitant and excessive dam- 
ages without any proof., The court said: “ You can take into con- 
sideration, in estimating the amount of damages, the probable effect 
of the injury on the health of plaintiff and use of her limb, and, 
generally, any reduction of the power of and capacity to earn 
money,” ete. R. R. Co. v. Nixon, 52 Tex., 25; R. R. v. Le Gierse, 51 
Tex., 189. 

IX. The verdict in this case was contrary to the law and the evi- 
dence; the jury wholly disregarded the instructions of the court 
and the evidence in the cause. Because, 1. The evidence failed to 
show that defendant (company) or its agents were guilty of any 
neglect of duty resulting in plaintiffs injury. 2. Because the evi- 
dence conclusively showed that both fireman and engineer were at 
their posts and on the lookout; that the train was running at ordi- 
nary speed; that engineer and fireman failed to discofer the plaint- 
iff until too late to stop the train; that the said agents used every 
means in their power to stop the train as soon as plaintiff was dis- 
covered, even at the risk of their own lives, and that all the exer- 
tions and appliances were immediately used to avoid the danger; 
and further, that the said agents could not by ordinary care have 
discovered the child in time to avert the danger, she being very 
small, only about two years old, stooping in the ditch and crawling 
on the track. 38. Because the evidence shewed that those in charge 
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of plaintiff negligently permitted the child to get on the track at a 
considerable distance from the house, at a place not a crossing, with- 
out any notice to defendant, at a time when trains were expected, 
and when those in charge should have been on the lookout to guard 
the child from danger; and further, said evidence plainly shows 
that the accident was wholly inevitable so far as defendant was 
concerned. 


Craw fords & Smith and 77. C. [Tynson, for appellee. 


Govutp, Carer Justicr.— It is not proposed to discuss the various 
propositions of counsel for appellant, based on objections to the 
charge as given, or the refusal of charges asked. In so far as these 
proposi itions deny that a railroad company owes any duty to person: 
on its track, they assert a principle which this court has he rate 
refused to adopt, and which is believed to be generally, if not uni- 
versally, doniod by the courts when applied to the case of an infant 
trespasser. H. & T. C. I’y Co. v. Sympkins, . Tex., 620; Pierce 
on Railroads, p. 332 ef seg.; 2 Thompson on Neg., p. 1180 ef sey. 
In so far as they assert that a railway company is only required to 
use ordinary care to dliscover persons on its track, they but reiterate 
what was sutficier itly embodied in the charge. The objection that 
the charge is upon the facts of the case, or that it assumes facts im 
properly, is not borne out by the record. Taking in connection the 
charge of the court and the instructions asked by defendant and 
given, it appears to us that the defendant has no just or legal cause 
of complaint as to the charge. If the court might properly have 
explained the meaning of the e “xpression “ proximate cause,” as used 
in the charge, the defendant is not in a condition to avail itself of a 
mere defect, or want of completeness, which it should have sought 
to remedy at the time by asking an appropriate instruction. 

We remark that throughout the charge of the court the negligence 
of the mother is imputed to the infant plaintiff. As presented to 
us, the case requires no expression of opinion on this mooted legal 
question, nor on the question how far the negligence of a person 
left by the mother in charge of the infant, would also be imputed 
to the infant. The appellant got the full benefit of a charge going 
as far as it asked as to the effect of contributory negligence by the 
mother, and the court was not asked to go further and instruct the 
jury to impute to the child the negligence of its aunt, who was left 
in charge of the child by its mother. 

This brings us to the question of fact whether the verdict is clearly 
contrary to “the evidence. 
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If the evidence of the engineer and fireman be accepted as a 
strictly truthful and accurate account of the outlook kept by them, 
and of what they saw and did, counsel for appellant say that it 
shows everything to have been done which they ought to have 
done, and that nothing was done which ought to have been left 
undone. It is urged that the evidence of these witnesses must con- 
trol the case; that the jury were bound not to disregard it. There 
seems to be no doubt that each of these men, after they discovered 
the child on the track, acted promptly and bravely in making every 
effort to save it, which either duty or manhood could require. In 
our opinion, however, there was evidence, positive and circumstan- 
tial, from which the jury might have inferred that these servants 
of the company had failed to discover the child in time because of 
their own want of proper watchfulness, and that in their anxiety 
to excutpate themselves from responsibility for an accident which 
they de plored, they had, whether knowingly or not, failed to give 
the facts correctly. There is evidence of statements by each of 
these witnesses, inconsistent with material parts of their testimony. 
inegan, the fireman, says he first saw the child crawling up on the 
ties, and at the same time he says Holmes, the engineer, had also 
discovered it. Holmes says he only recognized it as a child when 
about sixty yards distant. Finegan denies that he was at the time 
firing up the engine, or that he had told Mrs. O'Donnell that he was 
firing up or he could have seen the child. Mrs. O'] onal testifies 
that he did tell her that he was firing up at the time or he would 
have seen the child sooner. Jlolmes says he first saw it close to, 
but off of the track, and supposed it to be a hog or pig. Dr. Rooks 
testifies to his recollection and impression that Holmes told him he 
first saw the child on the track, and thought it was a hog or bunch 
of rags. Holmes denied saying this, but says he might have said 
that he saw the child on the side of the track and in the ditch two 
hundred and fifty yards distant. There is quite an improbability 
about the statement of Holmes that the child was in the ditch, and 
crawled out of it on the track. Whether he meant it or not, he is 
made to say that the child, when he first saw it, was in the ditch. 
The evidence is that the ditch was two feet deep, and it seems im- 
probable that this child of eighteen months crawled out of a ditch 
of that depth as described. The inference from the evidence of 
Holmes and Finegan, taken in connection, is that nothing was seen 
until after the train, traveling at the rate of ten or twelve miles an 
hour, had passed the east end of a switch two hundred yards from the 
house, and not more than one hundred and seventy or one hundred 
and eighty yards from where the child was hurt, and still less from 
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the point where the train was when Holmes saw it standing up on the 
track clapping its hands. The few seconds that intervened, not at 
most exceeding two-thirds of a minute, according to the rate the 
train was traveling, afforded scant time for a child of that age to 
climb out of such a ditch, across the ends of the ties, on to the track, 
and to stand up there. Indeed, according to the testimony of its 
aunt, but four or five minutes had elapsed after the child was in the 
house until it was brought to her after the injury, and the entire 
time seems short enough to have fully occupied the child in making 
its way from the house, down the steps, across the plank walk, and 
then down the track, in the direction its mother had gone, to where 
it was run over on that track. Its footsteps were plainly traced 
down the center of the railway track, twenty or twenty-five yards, 
to within a few feet of where the blood showed the accident to have 
happened. No tracks were found outside or in the ditch. If, in 
view of these circumstances, and the testimony tending to show 
contradictory statements by the fireman and engineer, and especially 
of the fact that there was nothing to prevent them from seeing 
along and on the track, which was straight, and the view w holly 
unobstructed, the jury believed that the failure sooner to discover the 
chiid was caused, not by its being in the ditch, or on its hands and 
knees close to the track, but by the want of proper watchfulness in 
these servants of the company, it cannot be said that there was no 
evidence on which to base their conclusion. Their verdict having 
been approved by the district judge who heard all the testimony, 
we are unable to say that it is clearly wrong. Although we may 
think that the weight of the evidence tended to a different conclu- 
sion, and would have been better satisfied with a different verdict, 
the majority of the court do not feel at liberty to reverse the judg- 
ment on that ground. 

As to the amount of the verdict, while we think it large, we do 
not think it such as to justify our setting it aside. The matters to 
which the charge of the court invited the attention of the jury in 
estimating the amount of damages were proper for their considera- 
tion. That the permanent loss of her arm, amputated as it was at 
the shoulder joint, would reduce her capacity to earn money, would 
seem to be an inference which the jury could draw for themselves, 
without the aid of witnesses. We see nothing in the charge on this 
point calculated to mislead. 

Having found no error justifying a reversal, it is ordered that the 
judgment be affirmed. 

AFFIRMED. 
{Opinion delivered October 24, 1882. ] 
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DissentiInG Oprnton. 

Bonner, Assocratr Justice.—I feel constrained to dissent from 
the decision of the majority of the court in this case. 

It is shown that the mother of the child voluntarily resided at 
the place at which the accident happened, and that it was within‘’a few 
feet of the track of the road; that she knew of the approaching 
train, and recollected at the time that the child might be injured. 
Under these circumstances, great care was due on the part of the 
mother. But without expressing any opinion whether the contribu- 
tory negligence of the mother should be imputed to a child of such 
tender years as the plaintiff, 1 however think that the judgment 
should be reversed on other grounds. 

There is a great preponderance of evidence against the verdict. It 
cannot be questioned but that the plaintiff was wrongfully on the track, 
a fact which the employees on the train were not bound to anticipate 
would happen, further than to use ordinary care to discover possible 
danger. The train was running at a reasonable rate of speed. The 
only eye-witnesses to the fact, the engineer and fireman, swore 
positively that they were at their post of duty and on the lookout, 
and that as soon as they saw the danger they used extraordinary 
efforts to avert it and save the child, even at the risk of their own 
lives. That nothing was left undone which they could have done. 
The circumstantial evidence does not necessarily conflict with their 
positive testimony, which, under the circumstances, should be entitled 
to very great weight. The evidence shows that the child’s tracks 
were obliterated at the place where the engine came in contact with 
her. In cases where there is-a great preponderance of evidence 
against the verdict, I do not understand the true rule to be that the 
verdict should be upheld because, perchance, there might be some 
evidence upon which the jury might have found; but that the testi- 
mony to support the verdict should be so reasonably certain and 
sufficient as to show that the jury did not err. 

I do not think that the verdict and judgment in this case were 
warranted by the testimony. I am further of opinion, that, under 
the circumstances, the verdict was excessive. 
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Grirrira & Wepace v. Morrison ann Marruews. 
(Case No. 1272.) 


1. ConDITIONAL SALE — MorTGAGE.— See this case for a transaction construed t> 
have been originally a conditional sale of an engine and mill, but to have been 
subsequently changed into an absolute sale, with a mortgage from the purchaser 
to secure the purchase money. 

2. CHATTEL MORTGAGE — REGISTRATION — REMOVAL OF CHATTELS.— Under art. 
4993, Pasch. Dig., a mortgage of personal chattels having been recorded in the 

county wham the mortgagor resided, and where the chattels were situate, this 
record was constructive notice to subsequent purchasers, even though the property 
were removed to another county, record in such other county not being necessary 
unless the mortgagor should also remove there. 

. Same.— The record continued to operate as notice although the purchaser bought 

after the act of April 22, 1879, took effect. R.S., Appendix, pp. 15, 1 

4. Power oF sALE— Notice.— A letter from the mortgagees authorizing the mort- 
gagor to sell for cash did not give authority to barter, and a purchaser would be 
chargeable with notice of the extent of the power. 


~ 


os 


Error from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 

This was a suit brought by the plaintitfs below and plaintiffs in 
error, Griffith & W edge, against the defendants, John 1D. Morrison 
and John A. Matthews, praying as against Morrison a personal 
judgment on three promissory notes, made, executed and delivered 
by him to the plaintiffs, and a judgment foreclosing a lien given by 
him to secure notes on a certain tract of land; and praying as 
against both defendants, a judgment subjecting a certain steam en- 
gine and saw mill also to the payment of the notes. 

The material facts of the case are substantially as follows: De- 
fendant Morrison, in payment of the engine and mill previously 
contracted to be sold to him by Griffith and Wedge, executed the 
three promissory notes sued on, all of date December 20, 1577; one 
for $266, due on or before March 15, 1878, the other two for S667 
each, one due August 1, 1878, the other January 1, 1879, all ng 
ing ten per cent. per annum interest from date, and containing a 
stipulation to pay ten per cent. attorney’s fees, if sued upon. Each 
of these notes contained the recital that it was given for part pur 
chase money of the steam engine and saw mill that day contracted 
on payment of the purchase money to be sold to Morrison by Grif- 
fith & Wedge, the title, ownership and right of possession thereof 
to be and remain in the said Griffith & W edge until full payment 
of this note; and in- default of payment at maturity, they were au 
thorized to take immediate possession of the property, with or 
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without legal process, and to sell the same at public or private sale, 
and to apply the proceeds to the balance remaining unpait. 

On March 15, 1878, the date of the maturity of the first of the 
three notes, Morrison, for the recited consideration of %5, paid by 
Griffith & Wedge, made, executed and delivered to them a deed of 
trust, or mortgage with power of sale, on said engine and mill with 
other property, to secure the payment of said notes, in the usual 
form of said instruments, as though he had full ownership of the 
property, reciting that in default of payment of any one or more of 
said notes, the said Griffith & Wedge were authorized to take pos- 
session and control of said property after thirty days’ notice of their 
intention so to do, and to sell the same after ten days’ notice, in as 
full and complete manner as the said Morrison could then possibly 
do; the proceeds, after paying the costs and expenses, to be applied 
to the payment of said notes, whether due or not. It was further 
stipulated that said instrument was to be construed to give to the 
said Grilfith & Wedge as full, complete and ample authority thus 
to deal with said property as any power of attorney or other instru- 
ment could possibly do, and that the same was irrevocable. By the 
terms of the instrument, Morrison was to remain in possession of 
the property until default might be made. Morrison was then, and 
has continued to be ever since, a resident citizen of [Henderson 
county, Texas, and Griffith & Wedge of the state of Ohio. On 
August 30, 1878, this deed of trust was duly recorded in the county 
of the residence of Morrison. On the day of the execution of the 
above deed of trust, Morrison, also for the security of said notes, 
executed and delivered another to George F. Alford on a certain 
tract of land in Henderson county. This contained substantially 
the same recitals as the first, with the exception that the land was 
to be sold as under execution. This was also recorded in that 
county. 

The testimony shows that about May 1, 1880, the engine and mill, 
after having been operated in Henderson county, was, without the 
knowledge or consent of Griffith & Wedge, removed by Morrison 
into Anderson county, and that more than four months thereafte 
about October 16, 1880, he sold and exchanged the same to the other 
defendant, Matthews, for $40 cash and a house and lot in Palestine 
valued at $1,000. The deed of trust was not recorded in Anderson 
county. ‘There was testimony that the defendant Matthews had 
actual notice of the lien of Griffith & Wedee, but he testified 
that he did not, and also testified that he examined the records of 
Anderson county but did not find any record notice of their claim. 
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The defendants read in evidence a letter dated Zanesville, Ohio, 
March 8, 1880, written by the plaintiffs, Griffith & Wedge, addressed 
to the defendant John D. Morrison, Henderson county, Texas, in 
reply to a letter from Morrison of March 3, 1880. After replying 
to what Morrison said about his renting the machinery to another 
party, they say: “ We must have our money, Mr. Morrison, and we 
are needing it now. Would advise you to sell out to some 7espon- 
sible person and pay us off. We have heard indirectly that Mr. A. 
W. Thompson, of Tennessee colony, Anderson county, Texas, would 
buy your machinery, and if you can sell to him, get part cash, and 
his notes for balance, with security, we will cancel your debt on 
receipt of money and said notes enough to pay us what you owe 
us.” 

The jury returned a verdict for the plaintiffs, Griffith & Wedge, 
against the defendant Morrison, for the debt, with a foreclosure ot 
the trust deed on the land, and in favor of the defendant Matthews 
for the mill, assessing its value at $1,040, and judgment accordingly. 
From that judgment this writ of error was prosecuted. 


























R. A. Reeves, for plaintiff in error, used the first assignment of 
error as a proposition, citing Act of April 22, 1879, R. S. App., 
p. 15; Actof February 5, 1540, R. S., art. 45 m4, ; Act May 12, 1846, 
R. 8., art. 4294; Rogers ». Watrous, 8 Tex., 62; Tunstall ». Worm- 
ley, 54 Tex., 480. 

II. The title to the engine and mill is in the plaintiffs, Griffith & 
Wedge, and Morrison had no authority to make the sale, and no 
title passed to Matthews, as his purchase was subject to plaintiff's 
mortgage, as shown by the notes and mortgage, and the verdict was 
against law and the evidence. Sacra v. Semple e¢ a/., from Grayson 
county, Austin term, 15881, by Com’rs of Appeals; Deal v. Smith, 
Tex. Law Jour., No. 42, p. 663, June 29, 1881, by Com’rs of Ap 
peals; 1 Pars. on Con. (5th ed.), 538; Story on Sales, secs. 1, 300; 
32 Me., 28; 7 Ark., 253; 20 Barb., 368; 21 Barb., 582. 

III. After charging the jury, if they found that Matthews had 
notice or was put on inquiry, to find for the plaintiffs against him, 
the court erred in qualifying the charge as follows: * unless vou find 
that the letter to Morrison from Gritlith & Wedge was written to 
give said Morrison power to sell the property, and by such sale 
waived the lien of Griffith & Wedge, and that said Morrison so re- 
ceived and acted upon said letter in making the sale; and if you so 
find in regard to the letter, you will ‘find for the defendant 
Matthews, whether he had notice of the lien or not ;” when the letter 
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shows that Griflith & Wedge did not waive their lien, and the evi- 
dence shows that the conditions on which defendant Morrison was 
authorized to sell, if he had such authority, were not complied with, 
and the finding of the jury was against law and the evidence. 

The defendant Morrison testified for himself and Matthews that 


he was acting under authority of the above letter when he sold the 
property to Matthews, and that he told Matthews there was no 


claim ov lien of any kind on the property, and that he had the right 


and power to sell it, and that he sold it for its value to Matthews 
for $1,049, forty dollars in cash, and the balance in a house and 
lot in Palestine, which he afterwards sold, and that he had not paid 
the proceeds to the plaintiffs. R. K. Murphy testified that the 
property was worth about $1,500. The original petition was filed 


June 30,.1851. Trial and judgment, December 10, 1851. 


(rreeniwood & Gooch, for defendants in error. 
I. The court charged the law applicable to this case in this: 


“That the mortgage or deed of trust on the engine not being re- 
corded in Henderson county within four months from the time the 
property was removed into Anderson county, it was not construct- 
ive notice to Matthews,” the purchaser from Morrison who bad pos- 
session. Dallas v. Loftin, 6 Tex., 499; R.S., art. 4341; Act April 
22, 1879, sec. R. S. App. p. 1s. 


II. The : April 2%, 1879, did not repeal art. 4341 of the Re- 
vised Statutes, as al act did not legislate upon the removal of mort- 
gaged property; but if so, it did not affect the rights of persons 


daiming under or against mortgages recorded under prior laws. R. 
S., art. 4341; Act April 22, 1879, sec. 7. 

If. A hone yde purchaser of personal property, who purchases 
from a vendee holding possession under a conditional sale, and pays 
value without notice of the conditions, will acquire the title. Neale 
v. Sears, 51 Tex., 105; Haggerty v. Palmer, 6 Johns. Ch., 437; 
Keeler ». Ii 1 Paige, 315; Smith v. Hynes, 1 Seld., 41; Rose ». 
Story, 1 Darr (Pa.), 190; Martin «. Mathiot, 14 Serge. & R., 214. 

IV. This suit was not for the possession of the property under 
claim of ownership; but appellants confirmed the sale as absolute, 
by taking a mortgage on the engine, ete., and on other property, 
and by electing to sue for the debt and not the property; and they 
are estopped from disputing Morrison’s title. 

It the law is that Matthews was chargeable with constructive 
notice of the deed of trust on the engine, ete., Morrison neverthe- 
less had authority to sell; or if he did not, Griffith & Wedge 
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treated Morrison as having authority to sell; and, in either event, 
appellants cannot, after Matthews has purchased and paid for the 
property, dispute the authority or the title. Harrison v. Boring, 44 
Tex., 256; Myer’s Dig., vol. I, see. 11, p. 363. 


Bonner, Associate Justice.— The first assigned error is as follows: 

“First. After charging the jury that ‘ the record of a mortgage 
in the proper county is notice to all persons, whether they act ually 
knew of the record or not, by what is called constructive notice,” 
the court erred in charging that the mortgage or deed of trust on 
the engine not being recorded in Anderson county within four 
months from the time the property was removed into that county, 
was not constructive notice to Matthews; making the plaintiff's 
right to recover against the defendant Matthews depend on the in- 
quiry whether or not he had actual notice of the plaintiff's lien, or 
Was in possession of such facts as would put a man of reasonable 
judgment upon inquiry, so that by the use of diligence, by pursuing 
his investigations, he could have ascertained the fact of the exist- 
ence of the lien; and in further charging as follows: ‘If you do not 
find that said Matthews either had actual notice of the plaintiff's 
lien, or knew such facts as would put him upon inquiry by which he 
could have ascertained such lien existed by making proper inquiries, 
you will find in favor of said Matthews, and inquire no further as to 
him.’” 

Upon the case as made by the record, the following legal ques- 
tions arise: 

First. Was the original contract between Griffith & Wedge and 
defendant Morrison, as evidenced by his promissory notes, a condi- 
tional sale of the steam engine and saw mill for the purchase 
money of which the notes were given? 

Second. If so, was its character not changed to a mortgage by 
the subsequent execution of the deed of trust, or mortgage with 
power of sale, in the absence of any evidence to the contrary? And 
if thus changed to a mortgage, was it necessary to record the same 
in Anderson county Ww ithin four months after the removal of the 
property into that county, to constitute constructive notice to de- 
fendant Matthews, the legal effect of the verdict being that he did not 
have actual notice? 

Third. What was the effect of the written instructions to Morri- 
son to sell, contained in the letter to him from Griffith & Wedge? 

I. We are of opinion that the original contract, as evidenced by 
the notes sued on, was a conditional sale, by which the payment of 
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the notes was a condition precedent to the vesting title to the 
engine and mill into Morrison. 

The authorities are numerous to the effect that, when a sale of 
chattels is conditional in the sense that the right of property 
therein does not pass until the performance of a condition prece- 
dent, as that the title shall remain in vendor until payment of 
the purchase money, the mere possession by the vendee will not 
amount to such apparent ownership ,as will enable him to give to a 
second purchaser a title superior to that by which he himself holds, 
although this second purchaser may have no notice of the want of 
title in his vendor. Wade on Notice, § 72; Benjamin on Sales 
(3d Am. ed.), by Bennett, 285, both citing numerous authorities in 
notes. 

II. We are, however, further of opinion that the subsequent 
transaction between Griffith & Wedge and Morrison changed the 
character of the original contract from that of a conditional sale to 
that of a mortgage, in which Morrison, as the recognized owner of 
the property, became the mortgagor, and Griffith & Wedge the 
mortgagees. The inducement to this was doubtless the failure of 
Morrison to pay the first note at maturity, and the additional 
security given by the deed of trust on the land. 

The deed of trust, or mortgage with power of sale, on the engine 
and mill was duly recorded in Henderson county, which was then, 
and has since continued to be, the residence of Morrison, prior to 
the sale to Matthews; and the latter must, by virtue of this record, 
be charged with constructive notice of the lien of Griffith & 
Wedge, unless the failure to record it in Anderson county, within 
four months after the removal of the engine and mill into that 
county, had the effect to impair that notice. 

It is said by a learned author that “the object in requiring the 
record of the mortgage is to give publicity to it, and to provide a 
source of information common to all persons, so that they may de- 
termine with some degree of facility, convenience and certainty, 
the question of title to the property, whenever they may be in- 
terested to know it; while at the same time it is not among the pur- 
poses of the recording acts to subject a ona jide mortgagee to the 
inconvenience of the constant vigilance and ceaseless watching 
Which would be requisite to guard and secure his interests, if he 
were obliged to record his mortgage in every town into which the 
mortgagor might see fit to remove with the property. If he was 
required to do this, his security would be well nigh worthless; for 
before he could do this, a creditor of the mortgagor might seize the 
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property by process of law, or the mortgagor himself might pass 
the title to it by way of a sale to an innocent purchaser.” Jones 
on Chattel Mortgages, § 260. 

The statutes providing for chattel mortgages have generally re- 
quired the record to be made in the county of the residence of 
the mortgagor, as the most appropriate place ‘and source of this in- 
formation, common to all persons. Id., § 250. 

This is the rule adopted both by our statutes in force when the 
deed of trust in this case was recorded and when the sale_ to 
Matthews was made. Pasch. Dig., arts. 4985, 4998; R.S., App., 16, 
secs. 1-7. Bv the former, intended for the protection both of the mort- 
gagee and innocent third parties, it is provided that “every deed 
respecting the title of personal chattels hereafter executed, which 
by law ought to be recorded, shall be recorded in the clerk’s office 
of the county court of that county in which the property shall re- 
main; and if afterwards the person claiming title under such deed 
shall permit any other person in whose possession such property 
may be, to remove with the same or any part thereof out of the 
county in which such deed shall be recorded, and shall not, within 
four months after such removal, cause the deed aforesaid to be cer- 
tified to the county court of the county in which such other person 
shall so have removed, and to be delivered to the clerk to be there re- 
corded, such deed, for so long as it shall not be recorded in such 
last mentioned county, and for so much of the property aforesaid 
as shall have been removed, shall be void in law as to all pur- 
chasers thereof for valuable consideration, without notice, and 
to all creditors.” Pasch. Dig., art. 4993. 

The statute in force when the sale to Matthews was had, required 
the mortgage to be recorded in the county where the property was 
situated at. the time, or if the mortgagor or person making the same 
be a resident of this state, then in the county of which he shall at 
the time be a resident. It further provided that nothing contained 
in that act shall in any manner affect the rights of any person 
under any instrument heretofore recorded as required by law. 
R.8., Appendix, 16, sees. 1-7. The statute first above quoted (Pasch. 
Dig., art. 4993) evidently intended by the phrases, “shall permit 
any other person in whose possession such property may be, to re- 
move with the same or any part thereof out of the county,” etc., 
and “ cause the deed aforesaid to be certified to the county court of 
the county in which such other person shall so have removed,” that 
the record in the county of the residence of the mortgagor at the 
time of the execution of the mortgage, would be notice to any sub- 
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sequent purchaser, even though the property itself might be removed 
to another county; and that it was not necessary to record it in 
that county unless the mortgagor might also have removed there. 

In this case, although the engine and mill were, without the con- 
sent of Griffith & W edge, removed into Anderson county, the mort- 
gagor, Morrison, hineall continued to reside in Henderson county. 

We are of opinion that the record in Henderson county was 
constructive notice to Matthews, and that the court erred in charging 
the jury that it was not such notice. 

Ill. If defendant Matthews rests his claim under the authority 
to sell given to Morrison by the letter to him from Griffith «& 
Wedge, then he is in law chargeable with notice of its contents and 
of the extent of the power therein conferred. At most this was a 
power to sell for cash or its equivalent, and was not a power to 
barter or exchange for lands. Therefore the exchange for the house 
and lot in Palestine was without authority, and not binding on 
Griffith & Wedge. 


REVERSED AND REMANDED. 


{Opinion delivered October 31, 1882. ] 





James S. Porrer v. Geo. W. Curonister. 
(Case No. 1244.) 


1. Community pRorERtTY.— The heirs of the wife of a colonist in Peters’ colony, who 
with her husband emigrated to the colony in 1845, and who died in 1849, were, by 
reason of her emigration and settlement, entitled to the community interest of 
their mother in land appropriated by a certificate to her husband as a colonist 
under the act of January 21, 1850. Such interest could be enforced against a pur- 
chaser of the certificate from the husband after the death of the wife, who pro- 
cured a patent for the land to himself as such purchaser and assignee. 

2. BANKRUPT SALE.— A bankrupt sale of the interest of the father in the land would 
not affect the rights of the heirs of the mother. 

3. Limrration.— The five years’ limitation cannot be available to one who invokes it, 
unless the deed evidencing the claim under which he entered has been recorded; 
and it is not sufficient that some former deed in his chain of title has been so 
recorded. 


ArrraL from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

On December 30, 1876, appellees brought this action of trespass to 
try title against appellant and others, to recover a one-half interest 
in and to the land described in their petition, claiming as the com- 
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munity interest of their deceased mother; claiming that John 
Chronister and Elizabeth,-their father and mother, emigrated to 
Peters’ colony, and settled upon the land in controversy in 1845; 
that Elizabeth died in 1549, leaving appellees George and Sarah, and 
two other minor children since deceased without issue; that the 
father procured a certificate for six hundred and forty acres by virtue 
of such emigration and settlement, under the act of January 21, 
1850, and applied a portion of it to this land, and that afterwards 
he sold and conveyed the land in fraud of their rights. 

The defendants all answered by a plea of not guilty, three and 
five years’ limitation. 

On October 6, 1877, the cause was tried by the court, and judg- 
ment was rendered for appellees for three-fifths of the land, from 
which Porter appealed. The points presented by the assignment of 
errors are: ist. The court erred in holding that the land was the 
community property of Chronister and wife. 2d. The court erred 
in excluding from evidence the transcript of the bankrupt proceed- 
ings in the estate of Wells. 3d. The judgment is excessive. 


Hare & Head, for appellant. 

I. The patent to Blagg having vested in him the legal title to the 
land, plaintiffs’ claim was only equitable, and, having accrued more 
than twenty years before the institution of the suit, was a stale 
demand. Wimberly v. Pabst, 5 Tex. L. J., 161; MeKin v. Williams, 
48 Tex., 92. 

II. A suit to partition part of an estate will not be maintained 
when it is shown that there was other land out of which plaintiffs 
may have reeeived their full interest, unless such other land be ac- 
counted for. Battle v. Johns, 49 Tex., 210; McAllister v. Farley, 
39 Tex., 552; Arnold v. Cauble, 49 Tex., 527. 

III. The acquiescence of plaintiffs in the sale of this land by their 
father, from 1850 to 1876, raises the presumption that it was sold to 
pay community debts, and, there being no evidence to the contrary, 
the court should have so found. Veramendi v. Hutchins, 48 Tex., 
531. 


Throckmorton & Brown and G. A. Brown, for appellees. 


Warts, J. Com. Avr.— Was the land in controversy the separate 
property of John Chronister? He emigrated to Peters’ colony with 
his wife and children, and settled upon this land in 1845; the wife 
died in 1849, and he applied for and secured a certificate for six 
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hundred and forty acres, by reason of that emigration and settlement 
of himself and family, under the act of January 21, 1850. Subse- 
quently a portion of this certificate was applied to the land, which 
was thereafter patented to Blagg as assignee of John Chronister. 

Upon these facts we think the case of Hodges v. Donald, 55 Tex., 
344, conclusively determines that the land was not the separate 
property of John Chronister, but the community property of him- 
self and deceased wife, and of which the children inherited the 
wife’s interest. 

sv the third assignment of error, it is claimed that the court erred 
in excluding as evidence the transcript from the United States dis- 
trict court, containing certain orders, applications, etc., in the bank- 
rupt estate of Wells. The objections urged against the transcript 
were: Ist. That it did not appear that Wells was ever adjudged a 
bankrupt. 2d. It doesnot appear that the land in question was ever 
ordered to be sold. 3d. There is no order confirming the sale by 
the assignee. 4th. The assignee, Bennett, had no power to substi- 
tute Donoho as assignee. These objections were sustained by the 
court, and the transcript and deed of the assignee to Long was ex- 
cluded. Wewill not undertake to consider these objections in detail ; 
taken together they amount to this, that the transcript was excluded 
because it was not complete within itself. 

The general rule is, that it is not necessary to the admission of 
such evidence that it show title complete within itself; but that it 
is admissible if it tends to establish the issue. Other evidence may 
be adduced supplying all the omissions in the transcript. In passing 
upon the question, therefore, the court is not called upon to deter- 
mine that the transcript offered is full and complete evidence of the 
contested fact, but whether it tends toestablish such fact. To illus- 
trate, the appellant, for anything appearing to the contrary, might 
have been able to produce other evidence of the fact that Wells had 
been adjudged a bankrupt, and that the sale by the assignee had 
been confirmed, if such evidence was necessary. 

Ilowever, the exclusion of that evidence in the attitude of this 
case was immaterial. <A regular sale and conveyance in the pro- 
ceeding in bankruptcy would no more defeat the right of these 
children to the community interest in the land, than would the con- 
veyance of the father accomplish that end. Yancy »v. Batte, 48 
Tex., 46; Johnson w. Harrison, id., 257; Veramendi v. Hutchins, id., 
ool. 

Nor could the exclusion of the transcript and deed have any in- 


fluence upon the appellant’s right to recover under his plea of five 
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years’ limitation. The deed from Long to appellant, « which 
he claims to have entered and held adverse posses: the land 
for five years prior to the institution of this suit, is own to 
have ever been recorded. To give title to land under the live years’ 
statute, the deed or deeds under which the party asserting the plea 
holds possession must be duly recorded. It is not sufficient that some 
deed in the asserted chain of title under which he enters is duly re 
corded. For that would not constitute the requisite notice of the 
character of the adverse possession held by the part) ssession 
is merely an introductory fact; a link in the chain of | cessary 
to the acquisition of title to the land under the statute. And where 
the adverse possession is unaccompanied by a recorded « videne 
ing his claim, no title can possibly be acquired under the tive years’ 
statute. 

In asserting five years’ limitation it is not essential e party 
should deraign or attempt to deraign title from the rnty of 
the soil; in this particular all the requirements are met be shown 
that he holds under a deed or deeds duly recorded, whic) were exe- 
cuted to him. 

We are of the opinion that there was no error in the rulings of 
the court excluding the transcript and assignee’s deed, and in hold- 
ing that the five years’ limitation was not applicable to the facts in 


this case. 

The objection that the judgment was excessive is well taken. 
Long after this appeal was perfected and the transcript filed in the 
supreme court, appellees filed a motion in the court below, in which 
they remit all of the judgment except seven-sixteenths of the land 
in controversy, and that court entered an order accordingly. It 
would seem that the court below would have no jurisdiction pend- 
ing the appeal to allow the remittitur; but be this as it may, the 
appellant has filed a remctiitur to the same effect in this court. And 
we are of the opinion that the supreme court ought now to reverse 
the judgment, and render such judgment as ought to have been 
rendered in the court below. 

REVERSED AND RENDERED. 


{Opinion approved November 6, 1552. | 
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Cuarces J. Bart v. J. H. Brrrron. 
(Case No. 4500.) 


1. PartNersuie —DuRATION OF — WRONGFUL EJECTION FROM— MEASURE OF 
DAMAGES — EXEMPLARY DAMAGES.— By the terms of a partnership agreement 
entered into by Ball & Britton in September, 1878, Britton was to furnish the 
money, and Ball was to superintend the erection of buildings and machinery for 
manufacturing and selling ice, and to superintend the operation of the business, 
the net profits to be divided equally. During the construction of the works Britton 
was to advance to Ball monthly $75, to be returned out of Ball’s share of the 
profits. Ball filed his petition alleging this agreement; that the construction was 
complete, and the works put in operation May 22, 1879, and operated until Sep- 
tember 20, 1879, clearing $3,000 net profits, when Britton, by threats and force, 
ejected him from the business; that Ball’s services rendered were worth $10,000, 
and that he had only received $1,040; estimating the annual profits at $5,000, 
and claiming large damages, actual and exemplary. This petition was excepted 
to as showing no cause of action except for plaintiff’s share of profits up to the 
dissolution, and this and other exceptions were sustained. Held: 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated a 
cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
ship, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
services, skill, ete., in constructing the building and operating the partnership. 

(5) That an amended petition setting up no new basis for the suit, but enlarging 
the actual damages claimed, and claiming exemplary damages, did not set up a 
new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
emplary damages. 


Arrreat from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

Charles J. Ball filed his petition in district court of Grayson 
county on the 22d day of October, 1879, alleging in substance 
that plaintiff and defendant entered into a copartnership about 
the 1st day of September, 1878, for the purpose of erecting ice 
works in Sherman, Texas, and manufacturing and selling ice fon 
profit, by which appellee was to furnish the money necessary to buy 
machinery and erect buildings, etc., and appellant was to superin- 
tend the erection of the works and also to superintend its opera- 
tions, the net profits to be equally divided between them. During 
the construction of the works, appellee was to advance to appellant 
875 per month, to be returned out of his share of the profits. The 
proposition was made by appellant in writing and accepted verbally 
by appellee; that appellant was possessed of the necessary scien- 
tifie knowledge and skill, and did superintend the construction of 
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the ice works; put the same in operation on the 22d of May, 
1879, and operated the same successfully until about the 20th 
day of September, 1879. That during that time the works cleared 
$3,000 net profits, and would have made $4,000 net profits dur- 
ing the season; that the works would have made clear each suc- 


* 
~ 


ceeding year $5,000, and his interest in the profits of the business 


was worth $8,000. That on September 20, 1879, by threats to take 
his life, by calling him a pauper, a liar and a thief, and ordering one 
John P. Toliver to knock his brains out if he attempted to superin- 
tend the business, appellee forcibly evicted appellant from the busi- 
ness, and took possession of the same and continued to hold it, 
appropriating the profits thereof to his own use, to appellant’s dam- 
age $10,000; that the scientific knowledge, skill and labor exercised 
and employed by appellant in erecting the works were reasonably 
worth the sum of $10,000, and that defendant had refused to pay 
him anything for his interest in the profits made in said business, 
or for his labor performed, except $1,040. 

On the 6th day of October, 1881, plaintiff filed his first amended 
original petition, in substance the same as the original, in which it 
was charged that for two years past the net profits of the business 
had been $5,000 per annum, and would bé $5,000 per annum, charg- 
ing the damages at $25,000 instead of $8,000, and claiming vin- 
dictive damages at $5,000. Defendant filed an amended answer 
September 20, 1880, and supplemental answer October 6, 1881, in 
which were various grounds of exceptions, some of which the court 
sustained, and dismissed the cause, from which judgment plaintiff 
appealed. 

The petition alleged that plaintiff submitted to defendant a prop- 
osition in writing as follows, to wit: 


“SHERMAN, Texas, Sept. 1, 1878. 
“J. H. Brrrron: 

“« Sir — I propose to superintend the construction and operation of 
your ice works for one-half of the net profits, $75 to be advanced 
and charged to me monthly, until’my share of the net profits can- 
cels (repays) the whole amount so advanced. In no case are the 
profits to be reduced by charges of additions or improvement or al- 
teration for the cost of the buildings or machinery. 

“Cras. J. Barr.” 





Which proposition was accepted verbally by defendant. 
Among other exceptions to plaintiff's amended original petition 
were the following, which were sustained: 
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Ist. It shows no cause of action except for the plaintiff's share of 
the profits up to the time of the dissolution of the firm, as shown 
by the petition. 

4th. The petition shows that the time for which the con- 
tract was to continue, to wit, until the repayment of the $75 per 
month to plaintiff, had expired. 

The second exception contained in the supplemental answer was 
as follows: 

2d. Plaintiffs cause of action, as to the vindictive damages 
claimed, accrued more than two years before the filing of the 
amended original petition, and is therefore barred by the one and 
two vears’ statutes of limitation. 

The court sustained each of these exceptions, and, the plaintiff 
declining toamend, dismissed the case, on the ground that the ple: ad- 
ings as they then stood stated a demand for only $452, interest in the 
profits, and that the court had no jurisdiction of the case. 


Throckmorton, Brown & Bryant, for appellant. 

I. The contract between plaintiff and defendant constituted 
partnership in which the future profits of the business were to be 
equally divided. Brinkley v. Harkins, 48 Tex., 225; Hunt »v. Reilly, 
50 Tex., 99; Parsons on Part., marg. p. 48. 

IJ. Britton having dissolved the partnership wrongfully, appellant 
had aright of action against him for the damages caused thereby, 
the mes —_— “i which is the poetin« of the business. Hunt ». Reilly, 
50 Tex. ; Howell v. Harvey, 5 Ark., 280; Vance v. Blair, 18 
Ohio, 532; " Beaker v. Smith, 10 N. Y, 489; Griffin v. Colver, 16 N. 
Y., 489. 

III. The partnership being without limit as to time, appellee had 
the power to dissolve it at will, but a court of equity will adjust 
their rights and redress any wrong done oy such dissolution. Par- 
sons on Part. (5th ed.), p. 417; Vance v. Blair, 18 Ohio, 532 

[V. The time and manner in which appellee dissolved the part- 
nership showed fraud, malice and oppression on his part, and appel- 
lant had the right to recover exemplary damages. Cole v. Tucker, 
( Tex., 268; Smith vw. Sherwood, 2 Tex., 460; Craddock v. Goodwin, 
54 Tex., 578; Jones v. Steamship, 17 Cal., 487; Sedgwick on Dam- 
ages, 242, note 1. 

If appellee had the right to dissolve the partnership, appellant 
had the right to be compensated for his skill and labor bestowed in. 
erecting the ice works. Lee v. Boutwell, 44 Tex., 151; Ray v. 
Young, 13 Tex., 550. 
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VI. The original petition alleged the same cause of action as to 
vindictive damages as the amended petition, and the amended peti- 
tion set up no new cause of action. Jones v. George, decided at 
Galveston term, 1882; Jones v. Burgett, 46 Tex., 284; Hill v. Clay, 
26 Tex., 650; Becton v. Alexander, 27 age Page Lee v. Boutwell, 
44 Tex., 151; Thouvenin v. Lea, 26 Tex., ; Hollis v. Chapman, 
36 Tex., 1. 


Hare & Head, for appellee 

I. The petition showing on its face that by the terms of the con- 
tract of partnership no time was fixed for its continuance, and that 
either party could dissolve it at will, no damage could be recovered 
for future profits after such dissolution. 1 Parsons on Con. (5th ed.), 
195; Pollock’s Dig. Law of Part., p. 81; Sedgwick on Dam. (5th 
ed.), p. 100, note 1; Skinner v. Tinker, 34 Barb., 332. 

II. The petition showing that Britton had the right to dissolve 
the partnership at the time he did, his exercising his right to do so 
was not wrongful, and he was not liable for future profits by reason 
of such dissolution. See authorities under first counter proposition 
above, especially 1 Parsons, and Skinner v. Tinker, 34 Barb., 333. 

III. Exemplary damages are not recoverable for breach of con- 
tract. H. & T. C. R. R. Co. v. Shirley, 54 Tex., 141, 142. 

IV. Appellant’s services being a part of the contract, he could 
not recover beyond its terms. Sedgwick on Dam. (5th ed.), 216, 
217. 

VY. If there was any time limited by the contract for the continu- 
ance of the partnership, it was until the $75 per month advanced by 

sritton to Ball had been repaid out of the net profits, and the peti- 
tion showed that this had been done. 

VI. Plaintiff's original petition only seeking the recovery of actual 
damages, his amended petition, in w hich the : recovery of exemplary 
damages was sought, set up a new cause of action, against which 
limitation would run, and would also run against the additional 
actual damages claimed. Williams ». Rtandon, 10 Tex., 74; also 
authorities cited by appellant; Erskine v. Wilson, 20 Tex., 77; Me- 
Lane v. Belvin, 47 Tex., 493; 45 Tex., 380. 


Devany, J. Com. Apr.— Both parties to the suit agree in treating 
the proposition made by the plaintiff and accepted by the defend- 
ant as a contract of partnership. And the court be ‘low, in sustain- 
ing the defendant’s fourth exception to the amended petition, seems 
to have held that, by the terms of the contract, the partnership ox- 
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pired as soon as the amounts advanced by the defendant to the 
plaintiff were repaid out of the plaintiffs share of the net profits. 
Upon this part of the case counsel for appellee, in their brief, present 
the following proposition: “If there was any time limited by the 
contract for the continuance of the partnership, it was until the $75 
per month advanced by Britton to Ball had been repaid, and the 
petition shows that this had been done.” 

We cannot regard this as a correct interpretation of the contract. 
The proposal made and accepted evidently contemplated the con- 
tinued existence of the partnership after the repayment of the 
sums advanced. The stipulation for the advance of S75 per month 
was probably rendered necessary by the pecuniary condition of the 
plaintiff. Tle must necessarily have been engaged many months in 
erecting the building and putting the machinery in place, before any 
profits would accrue; and therefore the defe ndant agrees to advance 
to him in the meantime $75 per month. But the stipulation for the 
repayment of these sums out of the plaintiff's share of the net 
profits was for the sole benefit of the defendant, and was utterly 
useless and unmeaning upon any other supposition than that of the 
continued existence of the partnership. Upon any other supposition 
the plaintiff pays twice for what he has received. Suppose the de- 
fendant had dissolved the partnership as soon as everything was in 
readiness to commence making the ice. The defendant would then 
have had all the property and all the benefit of the plaintiff's labor, 
and plaintiff would have had the amounts advanced — 875 per 
month. This would convert him into a hireling working at $75 per 
month. But suppose he had postponed the dissolution until he had 
received out of the plaintiffs share in the net profits all that he had 
advanced. The defendant would then own the entire property, in- 
cluding all that the plaintiff had put into it, and he would have 
paid back to him all that he had advanced. 

But what would the plaintiff have? He would have nothing, 
after losing the time, labor and skill which he had invested, but the 
broken contract, upon which counsel tell us he could not maintain 
this suit. 

Upon the supposition that the partnership was to continue, the 
parties were on an equal footing as soon as amounts advanced by 
the defendant were paid back to him. Their contributions to the 
enterprise must, for the purposes of this suit, be considered as 
equally productive —the defendant contributing his money, and the 
plaintiff his time, labor and skill; and they both looked to the 
profits for their compensation. The defendant owned the property, 
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but the plaintiff had invested in the enterprise and blended with 
the property what must have added greatly to its value. 

We do not think, therefore, that the stipulations which we have 
been considering were intended to limit the duration of the part- 
nership. Upon the subject of the dissolution of the partnership, 
appellee’s counsel present these two propositions: 

Ist. “ The petition showing on its face that by the terms of the con- 
tract of partnership no time was fixed for its continuance, and that 
either party might dissolve it at will, no damage could be recovered 
for future profits after such dissolution.” 

2d. * The petition showing that Britton had the right to dissolve 
the partnership at the time he did, his exercising his right to do so 
was not wrongful, and he was not liable for future profits by reason 
of such dissolution.” . 

Any member of a firm may withdraw from it, or he may transfer 
his interest, or he may die, and either of these events will work a 
dissolution of the firm. 

In such casés the partnership business is generally settled, and the 
members may have returned to them w hat they have put into it, 
together with their respective shares of the net profits, if any. In 
this case, if the parties had put into the business an equal amount 
of money, and the defendant had determined to withdraw from the 
firm, no doubt he might do so, but he could have taken away only 
the amount which he had contributed, with his share of the profits. 
But that is not the state of facts which the petition sets forth. The 
defendant did not withdraw from the firm. He expelled the plaint- 
iff out of it; and he not only retained all that he had ‘put into it, 
but he kept all that had been contributed by the plaintiff, except a 
certain portion of the profits. Although a member of a firm may 
withdraw from it, yet a majority of the members of a firm, con- 
sisting of more than two, cannot exclude a member without. sufti- 
cient cause. Parsons on Part., side p. 384. Now, if a majority, 
where there are more than two, may not exclude one, it is difficult to 
see how one member of a firm, consisting of only two, can exclude the 
other. We think, therefore, that the petition set forth a good cause 
of action. But we cannot adopt the suggestion of appellant’s coun- 
sel, that ten years would be a reasonable limit for the duration of 
the partnership, and that his damages should be assessed upon the 
basis of the profits of the business during that time. 

The plaintiff, in his proposition to the defendant, fixed no time for 
the duration of the partnership, and we cannot fix any time in order 
to protect him against the consequences of his own neglect. Under 
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the circumstances, we think the measure. of damages is the value of 
the services rendered by him, including his skill, his time and labor 
in constructing and operating the factory. Of course, from this 
would have to be deducted whatever he may have received of the 
profits, if anything, over and above what had been advanced to him 
by the defendant. This would be the measure of the actual dam- 
age. Counsel for appellee insist that appellant was not entitled 
to exemplary damages, and refer us to the case of R. R. Co. ». 
Shirley, 54 Tex., 125, to the effect that such damages are not recov- 
erable upon a breach of contract. In the case before us, there was 
a breach of contract, certainly; but there was much more. The 
plaintiff was, with every circumstance of contumely, excluded from 
a business in which he had an interest, and from premises in which 
he had a right to work, at least for the time being. The defendant 
appears to have taken the law into his own hands, and to have 
closed the partnership in a manner entirely too summary to be sanc- 
tioned by a court of justice. 

As to the exception which interposes the limitation of one and 
two years, our opinion is that the amendment did not set up a new 
cause of action, and that the exception was, therefore, improperly 
sustained. All the substantial grounds of action set out in the 
amendment were contained in an original petition — the only change 
being the enlarged measure of actual damages, and the claim of ex- 
emplary damages. Lee v. Boutwell, 44 Tex., 151. It is perhaps 
needless to remark, that all which we have said has reference to the 
rllegations in the plaintiff's pleading which are admitted to be true 
by the exceptions. 

Our opinion is that the judgment should be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion adopted November 6, 1882.] 





T. R. Berorp v. T. Bostick Ef AL. 
(Case No. 1098.) 


1. STATUTES CoNSTRUED.— Art. 2253, R. 8., which makes the certificate of the com- 

missioner of the general land office, of the existence of facts contained in papers, 
documents or records of his office, evidence, whenever the papers, documents or 
records would be, provides for ex parte evidence, and should not be construed to 
extend beyond the plain import of its language. That article does not authorize 
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a certificate as to what has not been done in the land office; but when a copy of 
the record, document or paper is not given, the certificate should be confined to a 
statement of the fact or facts contained therein. 

2. LEADING QuEsTION.— A witness examined by interrogatory for depositions was 
asked, ‘‘In making the survey that you speak of, if you speak of any, say whether 
or not you found all the objects, bearing trees, ete., called for in the Mary Hanul- 
ton survey, at the pluces mentioned in her survey.’ Held, 

(1) The question was clearly leading. 

(2) Though not expressly decided, the opinion clearly intimated that the objec 
tion was one to the form or manner of taking the deposition, and should have 
been reduced to writing and notice thereof given, before the trial of the case 
began. 

3. LimiraTION —STATUTES CONSTRUED.— Construing the fifteenth section of the 
act of limitations of February 5. i541, and the twenty-third section of the same 
act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
‘evidence or right to land, recognized by the laws of this government,”’ as 
eg would maintain trespass to try title, yet, until perfected, it is neither such title 
or color. of title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a ‘‘certificate of headright, land warrant, or land seript,’’ which constitute 
some of the statutory examples of color of title. 


Apprat from Delta. Tried below before the Hon. Green J. Clark. 

Action of trespass to try title to three hundred and twenty acres of 
land lying in Delta county, and for rents, instituted by appellants 
on the Ist day of June, 1874. The claim of appellants to the land 
in controversy was based upon a special act of the legislature re- 
quiring the commissioner of the general land office to issue to the 
\ heirs of Mary Ilamilton, deceased, a headright certificate for twelve 
fll hundred and eighty acres of land, approved. August 29, 1856. The 
| certificate, bearing the fractional number 4881-4982, was issued by 
i the commissioner on the 29th of August, 1856. ‘On the 29th day 
of May, 1858, it was sold to T. R. Buford and M. L. Patton, two of 
| the plaintiffs, by the heirs of Mary Hamilton, and conveyed by 
| deed of that date. W. R. Buford, the other plaintiff, ow ned an 

undivided one-half locative interest in the lands sued for. 

Part of this certificate was located, as plaintiffs insisted, on the 
land sued for, and was surveyed by the surveyor of Hopkins county 
November 19, 1858. And the certificate and field notes were re- 
turned to and filed in the general land office on the 6th day of 
January, 1859. 
| The defendants pleaded not guilty, and that the survey of plaintiffs 
was void and illegal, because the survey was not made on the 
ground, nor its boundaries and location so described in the field 
notes thereof as to designate and identify it from the vacant public 
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domain; nor were the corners and lines plainly marked upon the 
ground, or so described in the field notes as to give notice that the 
land had been severed from the public domain; and that defendants, 
without notice, pre-empted it and made it their homestead. 

The defendants, in separate pleas, claimed improvements made in 
good faith. And the defendants, G. M. Terrell and F. Herrin, in 
addition to their plea for improvements, pleaded specially and sepa- 
rately that they were innocent purchasers from the state of Texas, 
for a valuable consideration, fully paid, in good faith, without notice 
of plaintiffs’ claim to the portions of land claimed by them respect- 
ively, and to which they had patents. The last two named defend- 
ants also pleaded and relied upon the statute of limitation of three 
years. 

All the defendants claim the lands respectively occupied by them 
by reason of pre-emption surveys made in 1871-2 and in 1873. 

Plaintiffs, by first supplemental petition, denied all the allegations 
set forth in each and all of defendants’ answers, and upon the issues 
thus formed the cause was tried by a jury. General verdict for the 
defendants, upon which the court entered judgment. 

On the trial the court charged the jury as follows: 

“If they believe, from the evidence, that the defendants, G. M. 
Terrell and F. Herrin, more than three years next before the Ist 
day of June, 1874, located and filed pre-emption claims upon the 
lands mentioned and described by them in their respective pleas of 
limitation, and that thev occupied, used, cultivated and enjoyed the 
same continuously, under and by virtue of their respective pre- 
cmption locations, for a period’of three years next before the Ist 
day of June, 1874, and that they obtained patents from the state 
for the said lends so claimed by them, before the commencement of 
this suit, viz., the 1st day of June, 1874, then, and in that event, the 
plaintiffs’ right to recover, as against the said defendants, G. M. 
Terrell and F. Herrin, would be barred by the statute of limitations, 
and the jury should find for said defendants, Terrell and Herrin.” 

This charge was assigned as error. 

Other errors assigned are apparent from the opinion, which con- 
tains enough of the facts to be understood without further 
statement. 


Sam J. Hunter, for appellants 


Seth W. Stewart and J. A. B. Putman, for appellees. 
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Bonner, AssoctatE Justice.— This case has been previously before 
this court, 50 Tex., 371. The first assigned error, with the accom- 
panying statement, are as follows: 

First. “Thecourt erred in excluding that part of J. J. Groos’ cer- 
tificate stating that the certificate and field notes of the Mary Ham- 
ilton survey had not been withdrawn from the general land office 
since filing, so far as the records of said office showed.” 


STATEMENT. 


As part of the commissioner's certificate to a copy of the original 
certificate and field notes of the Mary Hamilton survey, said com- 
missioner added: “and I do further certify that the said certificate 
and field notes have never been withdrawn, as far as the records of 
this office show, since the date of filing, January 6, 1859. 

“ J. J. Groos, Com’r.” 

This certificate, along with the copies to which it was attached, 
was offered in evidence by the plaintiffs, and was excluded by the 
court. 

The fourth assigned error and statement are as follows: 

“The court erred in excluding the certificate of Rhoads Fisher, 


chief clerk of the general land office.” 


STATEMENT. 
The certificate is as follows: 
“ GENERAL Lanp Orrice, 
“ Austin, July 10, 187 
“Detra County. 

“Mary Hamilton 320-acre survey, No. 54, begins at the S. E. 
corner of James Russell, and running thence south, west, north 
and east. There being no James Russell survey returned or repre- 
sented on map, in the described neighborhood, said Hamilton survey 
was represented as connected to John Russell’s survey, covering the 
I. Ruble. By a late examination of the old, now canceled, field 
notes of A. Skidmore’s survey, it was found that said field notes call 
for both the James Russell and Mary Hamilton surveys, describing 
the same bearing trees given in Mary Hamilton’s field notes for her 
N. W. corner. Both surveys being now properly located, it was 
found that the I. Ruble survey covered the ground of the James 

tussell survey, called for in said M. Hamilton’s field notes, and that 
Mary Hamilton covers the following surveys: G. M. Terrell, pat- 
ented; F. Herrin, patented; Ira J. Tichnor and J. C. C. Fry, all of 
them of a later date than the said Hamilton survey. 
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“I, Rhoads Fisher, chief clerk of the general land office, do hereby 
certify that the above is a true and correct statement of the condi- 
tion of the Mary Hamilton 320-acre survey, as shown by the map 
and field notes in use and en file in this office. 

“In testimony whereof I have hereunto signed my name and 
affixed my official seal, the date first above written. 

[SEAL. ] “ Ruoaps Fister, 

“ Ohief Clerk and Acting Commissioner.” 

The only objection offered to this certificate was, that the “ facts 
. sought to be proven thereby are not such facts as may be proven by 
such certificate.” 

These two alleged errors will be considered together. 

The statute provides that it shall be the duty of the commis- 
sioner of the general land office (which duty, in certain contingen- 
cies, devolves upon the chief clerk) to furnish a copy of any paper, 
document or record in his office, or to give a certificate under the 
seal of his office, certifying to any fact or facts contained in the 
papers, documents or records of his office, to any person applying 
for the same, which copy or certificate shall be received in evidence 
in all cases in which the originals would be. R. S., art. 2253. 

The statute, though intended as a cheap and convenient method 
of obtaining certain testimony, and should be upheld in a proper 
rase, yet being ex parte in its character, and to some extent admit- 
ting the conclusion of the officer, should not be extended beyond its 
plain import. It does not authorize a certificate of what has not 
been done in his office, or an argument or deduction from certain as- 
sumed premises; but when not a copy of the paper, document or 
record itself, it should be confined to the fact or facts contained 
therein. 

We do not think that the court erred in rejecting the evidence 
offered. 

The third assigned error and statement are: 

“The court erred in excluding ninth interrogatory and answer of 
W. W. Barker.” 


STATEMENT. 


“Tnt. 9th. In making the survey that you speak of, if you speak 
of any, say whether or not you found all the objects, bearing trees, 
etc., called for in the Mary Hamilton survey, at the places mentioned 
in her survey.” 

“To the ninth interrogatory he answers, etc., ‘I did.’ ” 

This was objected to because the interrogatory is leading, and 
calls for a conclusion and opinion of the witness. 
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This interrogatory was clearly leading. Whether, as ques- 
tioned in the case of Lee v. Stowe, decided at the present term, it 
was not such character of objection —to the form of the deposition 
or manner of taking —as should be presented in writing, and notice 
given before the trial commences (R. S., art. 2235), need not be de- 
cided in view of other errors assigned. The court, however, is 
strongly inclined to the opinion that the practice which has pre- 
vailed, in some districts at least, to permit such objections to be, for 
the first time, raised orally on the trial, is not the correct one: and 
that in future trials the statute above referred to should be construed 
to embrace this character of objection. When the witness is per- 
sonally on the stand, and leading questions are, without objection, 
permitted to be asked and answered, this objection to the interroga- 
tory is usually taken as waived. If made, it can, in such cases, be 
readily obviated by change in the question. Not so when the testi- 
mony is by deposition and the trial in progress, and when possibly 
the witness may be dead or his whereabouts unknown. A fair prac- 
tice would require that such objection be taken and filed at the time 
the cross-interrogatories, if any, are filed. 

The fifth assigned error, and statement thereunder, are: 

fifth. “The court erred in admitting in evidence the affidavits 
of G. M. Terrell and F. Herrin, made before J. M. Ashcroft, as a 
basis of title to their patents, or as a basis of limitation, or for any 


other purpose.” 
STATEMENT. 

Plaintiffs’ survey was made November 19, 1858. The certificate 
and field notes were filed in the general land office January 16, 
1859. Defendants Terrell and Herrin made their pre-emption affi- 
davits January 10,1871. Surveys made August 16,1871. Terrell’s 
patent issued March 27, 1874. WHerrin’s patent issued March 24, 
1874. Suit was instituted June 1, 1874. From this statement it 
will be seen that neither were the surveys made, nor were the 
patents issued, more than three years next before the institution of 
the suit. 

As this testimony, for the purposes of this opinion, could have been 
material only in connection with the defense of limitation of three 
years founded upon it, the above will be considered in connection 
with the ninth assigned error, that “the court erred in giving 
in charge to the jury the law of limitation of three years. There 
was no evidence in the case requiring or permitting it.” 

Upon this issue the court charged the jury: 

“If they believe, from the evidence, that the defendants, G. M. 
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Terrell and F. Herrin, more than three years next before the 1st 
day of June, 1874, located and filed pre-emption claims upon the 
lands mentioned and described by them in their respective pleas of 
limitation, and that they occupied, used, cultivated and enjoyed the 
same continuously, under and by virtue of their respective pre-emption 
locations, for a period of three years next before the 1st day of 
June, 1874, and that they obtained patents from the state for the 
said lands so claimed by them before the commencement of this 
suit, viz., the 1st day of June, 1874, then, and in that event, the 
plaintiffs’ right to recover, as against the said defendants, G. M. 
Terrell and F. Herrin, would be barred by the statute of limitation, 
and the jury should find for said defendants, Terrell and Herrin.” 

The three years’ statute of limitations reads, that “every suit to 
be instituted to recover real estate, as against him, her or them in 
possession under title or color of title, shall be instituted within 
three vears next after the cause of action shall have accrued, and 
not afterwards. . . . By the term title, as used in this section, is 
meant a regular chain of transfer from or under the sovereignty of 
the soil; and color of title is constituted by a consecutive chain of 
such transfer down to him, her or them in possession, without being 
regular; asif one or more of the memorials or muniments be not 
registered; . . . or when the party in possession shall hold the 
same by a certificate of headright, land warrant or land script, 
with a chain of transfer down to him, her or them in possession,” 
etc. Pasch. Dig., art. 4622. 

This is the fifteenth section of the act of limitations of February 
5, 1841. Laws Rep., vol. 5, 163. 

It isnot so comprehensive in its enumeration of the kinds of title 
which will support limitation as is the twenty-third section of the 
same act, in regard to those which will maintain trespass to try title 
(Pasch. Dig., art. 5303), which provides “that all certificates for 
headrights, land script, bounty warrants or any other evidence of 
right to land, recognized by the laws of this government, which have 
been located or surveyed, shall be deemed and held sufficient title 
to authorize the maintenance of actions of ejectment, trespass, or 
any other legal remedy given by law.” 

3y a familiar rule of construction, the addition, in the latter 
section of the same act, of the words “or any other evidence of 
right to land recognized by the laws of this government,” would 
indicate that, to this extent, a different character of title would 
maintain an action of trespass to try title from that which 
would support the three years’ limitation. 
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Although, under the twenty-third section, a pre-emption claim 
would be such “ evidence of right to land recognized by the laws of 
this government” as would maintain trespass to try title, yet we 
are of opinion that, until perfected, it is neither such title or color 
of title as was intended by this statute should support limitation. 
It is not in terms within the statute, being neither that regular 
chain of title, from and under the sovereignty of the soil, which 
constitutes title, nor a “certificate of headright, land warrant or 
land script,” which constitutes some of the statutory examples of 
4 color of title. Although these terms may be but ex camples, yet they 
i all embrace such character of claim as show an already existing 
right to land. Title or color of title to support a statute, prescrib- 
ing so short a period of limitations, should come within its terms or 
plainly within its spirit. A pre-emption claim, until perfected, is 
not a title defeasible upon the non- -performance of conditions sub- 
sequent, but is a mere inchoate right which may ripen into a per- 
fect title upon the performance of certain conditions precedent. 
Neither is it an already existing and certain demand for land, issued 
by the government upon an executed consideration, as a certificate 
of headright, land warrant or land script, but is a mere privilege 
or right of possession, sufficient under the statute, as against all 
but those holding under a superior right or title, to maintain 
trespass to try title, but not sufficient to defeat this superior right 
or title by limitations. Sutton v. Carabajal, 26 Tex., 500. 

We are of opinion that the charge complained of was erroneous, 
and demands a reversal of the judgment as to the two defendants, 
Terrell and Herrin. 

The eleventh assigned error relates to all the defendants, and is that 
“The verdict of the jury is contrary to and against the evidence. 
There was full and undisputed evidence identify: ing the land as 
plaintiffs’: the survey and date of survey; the return to and filing 
of the certificate and field notes in the general land office within 
the time required by law; and the jury have evidently either mis- 
understood the charge, or made some gross mistake in their consid- 
eration, that resulted in the verdict they found.” 

This assigned error is fully sustained by the facts, and the court 
below should have promptly granted a new trial, the refusal of 
which is also assigned as error. Buford v. Bostick, 50 Tex., 371. 

That certain entries in the general land office show that the sur- 
vey under which the plaintiff claims was made in Delta county, 
and therefore inconsistent with the claim that it was made in Hop- 
kins county, is, we think, susceptible of an easy and satisfactory 
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solution, as Delta county was subsequently taken off Hopkins 
county. 
For the errors above indicated, the judgment is reversed and the 
cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered November 17, 1882.] 





C. H. Taytor v. Hamirron McNvrrt. 
(Case No. 3061.) 

. CONSTRUCTION OF WRITTEN INSTRUMENTS — EvipENCE.— When the effect of a 
writing does not depend entirely upon the construction or meaning of its terms, 
but upon extrinsic facts and circumstances, then it becomes the duty of the court 
to submit for the consideration of the jury the instrument, together with the at- 
tending facts and circumstances adduced in evidence, with such instructions upon 
the legal effect of the instrument as will meet the various phases presented by'the 
extrinsic evidence. The above constitutes an exception to the rule which requires 
the court to pass upon the legal effect of written instruments. 

2. VeNDoR’s LIEN.— The above rule applied in this case in construing the terms of a 
deed, and in favor of one claiming a release of a vendor's lien on land. 

3. Trran— ARGUMENT OF COUNSEL.— Counsel should be confined by the court to 
the discussion of those issues made by the pleadings, in regard to which some evi- 
dence has been introduced. 


Aprrat from Washington. Tried below before the Hon. I. B. 
McFarland. 

May 30, 1872, appellee brought this suit against L. P. Rucker as 
maker, on the following note: 

“$312.20. On or before the 17th day of September next, I 
promise to pay Mrs. Mary McNutt, or order, three hundred and 
twelve and ,%,°; dollars, with ten per cent. interest thereafter till 
———, being part payment on a quarter of a league of land bought 
of her on Brushy creek, in Milam county, and part of the John 
Marshal headright survey. This August 31, 1865. 

(Signed) “TL. P. Rucker.” 

Appellant C. H. Taylor was made a party defendant, under the 
averment that he had purchased the land for which the note was given, 
from Rucker. That appellee was the owner and holder of the note, 
and that it was given to him by Mrs. Mary McNutt, his mother, as 
an advancement. He asked judgment against Rucker for the 
amount of the note, and a foreclosure of the vendor’s lien upon the 
land as against Taylor and Rucker. 
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Rucker failed to answer. Taylor answered by general denial; 
also that in August, 1860, he purchased the land from [ucker, re- 
ceiving a warranty deed therefor; that he paid Rucker on the land 
a lot of cattle and cow ponies, and gave him and his wife an obli- 
gation for $1,000, to the effect that he would pay to Mrs. McNutt 
that amount on the two notes given by Rucker to her in the pur- 
chase of the land by him from Mrs. McNutt in 1857, so as to perfect 
the title in Rucker. 

That he did, in September, 1860, pay the $1,000 on the two notes 
of Rucker — $500 to Munger, who held one of the notes, and $500 
to Mrs. McNutt, who held the other of the two notes; and that in 
consideration therefor they released the lien on the land for the un- 
paid balance of the two notes; that long subsequent to that time, 
Rucker, without the knowledge or consent of appellee, executed the 
note sued on in renewal of the unpaid balance on his note to Mrs. 
McNutt, and appellee denied that the same constituted any lien 
upon the land. 

A trial was had September 11, 1875, and resulted in a verdict and 
judgment against Rucker for the amount of the note, and against 
Taylor foreclosing tie vendor’s lien. 

Taylor brought the case before the court by appeal. The mate 
rial errors assigned are indicated in the opinion. 

The first deed made by Mrs. McNutt to Rucker for the land bears 
date December 18, 1857. The second deed bears date September 
13, 1860. The provision in the latter which is considered in the 
opinion is as follows: 

“T hereby transfer and release in full, both in law and equity, all 
title or claim whatsoever on said described land to the said L. P. 
Rucker, his heirs and assigns forever.” 

Taylor testified that he paid Munger the $500 on the note held 
by him, and that he gave Taylor a release of the lien for the unpaid 
balance of that note. That in the same month, September, 1860, 
he sent Asa Robinson as his agent with $500 to Mrs. McNutt, with 
instruction that if she would accept the $500 and release the land 
from the lien from the balance, to pay it to her; otherwise to bring 
it back to him. Robinson returned, told him that she had accepted 
the money, and gave him a release which he left at Cameron for 
record; that after Robinson’s death he foundat Cameron the second 
deed, ete. 

A receipt of the payment of the money by Robinson to Mrs. 
McNutt was shown. 
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Giddings & Morriss, for appellant. 


P. H. & J. T. Swearengen, for appellee. (The able brief of ap- 
pellee was prepared before the adoption of the present rules of 
court, and its length, being as it is rather an argument than a brief, 
precludes insertion and condensation.) 


Warts, J. Com. Arrp.— That, as a general rule, it is the duty of 
the court to instruct the jury upon the legal effect of written evi- 
dence, admits of no doubt, but it is also true that there are excep- 
tions to that general rule. When the effect of the writing does not 
depend entirely upon the construction or meaning of its terms, but 
upon extrinsic facts and circumstances, then it becomes the duty of 
the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced 
in evidence, with such instructions upon the legal effect of the 
instrument as would meet the various phases presented by the ex- 
trinsic evidence. Etting v. Bank of United States, 11 Wheat., 59; 
Thompson on Charging the Jury, pp. 18, 19. 

The correct construction and true meaning of the provision in 
the second deed from Mrs. McNutt to Rucker depends upon the ex- 
trinsic facts and circumstances connected with and surrounding the 
execution of that deed. Considering that provision alone, it would 
be a matter of grave doubt what was intended or meant to be ae- 
complished by it. Three years prior to the making of this instru 
ment, Mrs. McNutt had, by formal deed, conveyed the land to 
Rucker, and in which she had acknowledged the receipt of the 
purchase money. The inquiry would naturally arise, as to what 
claim in law or equity she had upon the land at that time to be re 
leased to Rucker, save and except the implied equitable lien for the 
purchase money? That is, without a knowledge of the extrinsic 
facts and circumstances, the court could not, from an examination 
of this unusual provision, say with any degree of certainty whether 
it did or not release the vendor’s lien. Certainly that provision 
should not be treated as meaningless, if, looking to the facts and 
circumstances surrounding the transaction, it would be susceptible 
of some other construction. Therefore, to arrive at its meaning 
and construction, it becomes necessary to resort to extrinsic evi- 
dence, so as to ascertain the facts and circumstances connected with 
and surrounding the execution of that deed. And to arrive at the 
very truth with respect to these attending facts and circumstances, 
the jury should pass upon the credibility of the witness and the 
weight to be given to the evidence. 
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The court should have confined counsel to a discussion of the 
issues made by the pleadings, and to which some evidence had been 
adduced. There was no issue of fraud presented by the pleadings 
in this case, and any discussion of fraud by counsel would be irreg- 
ular, and not calculated to aid in a fair and just administration of 
the law. 

We are of the opinion that the court erred in charging that the 
| lien was not released by the second deed to Rucker. That question 
should have been submitted in the manner heretofore indicated. 
The judgment ought to be reversed and the cause remanded. 
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REVERSED AND REMANDED. 
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[Opinion approved November 16, 1882. ] 








N. Rarroap Co. v. 


(Case No. 1304 — Motion No. 406.) 


INTERNATIONAL & G. Svirn Covunry. 








1, APPEAL BOND — DEFECTIVE DESCRIPTION OF JUDGMENT.— It is not a sufli- 
cient ground for dismissing an appeal, that the appeal bond fails to specify all of 

ilies the defendants against whom judgment was rendered. 

bli 2. SamE — MISDESCRIPTION OF JUDGMENT.— Where the appeal bond erroneously 
describes the judgment as in favor of two named parties, when in fact it was ren- 
dered in favor of one only, it seems that the misdescription is a sufticient objection 
to the bond, a motion to dismiss being made in time. 

3. FINAL sUDGMENT.— A judgment dissolving a temporary injunction and for costs, 
but not otherwise disposing of the subject matter of litigation, is not a final judg- 
ment, and will not support an appeal. 

i 4. Same — Partres.— It seems that a judgment is not final if it fails to dispose of the 

i case as to one of the parties. 








Arrreat from Smith. Tried below before the Hon. John C. 
Robertson. 
Motion to dismiss. 












Horace Chilton, for the motion 
W. S. Herndon, contra. 


H Govutp, Curer Justice.— The motion to dismiss the appeal objects 
A to the appeal bond because it describes the judgment as against the 
i Int. & G. N. R. R. Co. for the sum of $25 costs, when in fact the 
judgment for costs was against said company, and also against Geo. | 
M. Dilley and Martin Hinzie. | 
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By referring to the judgment we find that it is as stated in the 
motion, Dilley and Hinzie being designated as sureties on the in- 
junction bond of plaintiff. This objection is, not that the bond fails 
to identify the case, or the judgment, but that it fails to describe 
the judgment fully, the defect being in a particular which did not 
affect the appellant. The case of Herndon v. Bremond is authority 
for holding that the omission to notice in the bond all the defend- 
ants against whom judgment was rendered, is not a sufficient ground 
for dismissing the appeal. 17 Tex., 432. 

Another objection to the bond is that it describes the judgment 
as in favor of Smith county, J. F. Patterson, collector, White, 
county judge, and other county officers, when in fact it is only in 
favor of Smith county and not the other persons named. <A mis- 
description of the judgment in a material matter is a fatal vice in 
an appeal bond when set up in a motion to dismiss made in time. 

Examining the judgment, we find it entitled “International & 
Great Northern Railroad Company v. Smith County.” After some 
recitals not material to be stated, the entry reads thus: “and it ap- 
pearing to the court, from the consideration of the law and the evi- 
dence herein, that no sufficient reason exists why an injunction 
should be granted or perpetuated, restraining the tax collector of 
said Smith county from collecting the taxes as assessed against the 
plaintiff for the years 1875 to 1881 inclusive, it is therefore ordered, 
adjudged and decreed by the court that the injunction heretofore 
granted be and the same is hereby dissolved, and that the defend- 
ant, the county of Smith, for itself and the officers of this court, do 
have and recover of and from the claimant, the International & 
Great Northern Railroad Company, and the sureties on the injunc- 
tion bond, to wit, Geo. M. Dilley and Martin Hinzie, all costs in this 
cause expended, for which let execution issue.” As this judgment 
is in favor of Smith county only, it would seem that the objection 
to the appeal bond is well taken. 

In-examining the judgment, however, the question has suggested 
itself whether it is such a judgment as, will support an appeal. 
Looking back to the petition, we find that not only is Smith county 
in its corporate capacity made a defendant, but so also are the 
collector of taxes, the assessor, the county judge, and the members 
of the commissioners’ court, all these officers being designated by 
name. The petition prays for an injunction restraining the tax col- 
lector from the collection of certain county taxes for designated 
years, and restraining the commissioners’ court and the assessor from 
any further levy or assessment of taxes on property of complainant 
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alleged to be exempt. Also that the court decree: 1st. That cer- 
tain orders of the commissioners’ court are void. 2d. That certain 
assessments be adjudged illegal and void. 3d. That certain prop- 
erty of complainant be adjudged exempt from all taxation whatso- 
ever for the period of thirty years from August 5,1875. 4th. That 
in any event certain valuations of complainant’s property be set 
aside as unjust and excessive. 

The only injunction granted was to restrain W. 8. Wilkerson, tax 
collector of Smith county, from seizing or selling complainant’s prop- 
erty for the payment of taxes for cer tain years. 

Ihe only pleading on the part of defendants commences thus: 
“Now comes J. F. Patterson, tax collector of Smith county, and 
files this his original answer, and for and in behalf of Smith county, 
in this proceeding,” etc.; but is signed by C. G. White (county 
judge) as well as by counsel for respondent. 

It is now, we think, apparent that the subject matter of the liti- 
gation is not finally disposed of by the judgment. There are but 
two matters adjudged, viz.: that the injunction restraining the tax 
collector from seizing or selling, etc., be dissolved, and that Smith 
county recover costs. Neither the dissolution of a temporary in- 
junction, nor a judgment for costs, constitutes a final judgment. 
The validity of the orders, assessments and valuations complained 
of, and of the exemption from taxation sought to be established for 
thirty years, are matters not disposed of in the judgment. There 
is no adjudication that plaintiff take nothing by its suit, or that de- 
fendant go hence without day. It is not enough that from recitals 
in the judgment, in connection with the statement of the con 
clusions of law by the court embodied in the record, it may appear 
that the court was ready to adjudicate all the matters in controversy 
against the complainant. Martin v. Wade, 22 Tex., 224. 

The fact remains, that, whatever may have been the intention of 
the court, there is no such adjudication shown by the record. It 
being discovered that there is no final judgment, this court has no 
jurisdiction of the case, and the appeal must be dismissed. Scott v. 
Burton, 6 Tex., 322; Linn v. Arambould, 55 Tex., 611. 

The conclusion that there is no final judgment might also be 
reached on the further ground that the case is not disposed of as 
to all the parties. Whatever may be said of the other officials 
made parties defendant in the petition, and who do not otherwise 
appear in the progress of the case, Patterson, the collector of 
taxes, who filed an answer, must be regarded as a party defendant. 
The judgment should have disposed of the case as between him and 
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the plaintiff, but it failed to do so. The dissolution of the injunc- 
tion did not of itself constitute a final judgment, and after that 
there is no mention of him even by his official title. Green v. 
Banks, 24 Tex., 522; Rodrigues v. Trevino, 54 Tex., 198. 

Because there is no final judgment, the appeal is dismissed. 


DisMissED. 
[Opinion delivered November 8, 1882.] 





Mary Hare er At. v. Joun E. Woop er At. 
(Case No. 1155.) 


1. Homestrap.— The husband attempted to convey the homestead by deed in which 
the wife did not join. After his death she, as surviving wife and head of the 
family, instituted suit to recover the property, and on appeal to the supreme court 
a judgment which had been rendered against her was reversed, and judgment 
rendered canceling the deed and all conveyances under it. After the determina- 
tion of that suit the children of the marriage, who were minors when the deed 
from the father was made, brought suit against one claiming under the father’s 
deed, and who claimed also under a deed made by the mother after judgment in 
the supreme court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the pendency of the 
suit by the mother, and who claimed under the deed made by the father, a party. 
in order to conclude his rights by the judgment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. 


Arrrat from Falls. Tried below before the Hon. X. B. Saunders. 

Appellants, as the children of Frank Barnes, deceased, instituted 
this suit against appellees March 1, 1876, to recover their interest in 
the land described in the petition. In 1866 Frank Barnes and his 
wife, Elmira Barnes, together with the appellants, their two minor 
children, occupied the property in controversy as their homestead. 
It was the community property of Frank and Elmira Barnes. 
Frank Barnes conveyed the same to Oakes during that year; his 
wife, Elmira, did not join in the deed. July 20, 1867, Oakes con- 
veyed it to Mary Hazlewood. April 28, 1869, she conveyed to 
Scogin, he conveyed to Bledsoe in 1872, and Bledsoe conveyed to 
John E. Wood the same year. July, 1871, after the death of her 
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husband, Elmira Barnes brought suit against Scogin to recover the 
property and to have the above mentioned deeds canceled, etc., on 
the ground that her husband’s conveyance was without her consent. 
The district court decided against her, and an appeal was taken to 
the supreme court, where, on the 14th day of October, 1873, that 
court reversed the judgment of the district court, and rendered 
judgment in her favor for the land, and adjudged that the convey- 
ance from Frank Barnes to Oakes and those claiming under him be 

canceled and held for naught. After the rendition of that judg- 
ment, Elmira Barnes, as appears from the record, conveyed the land 
to Scogin. 

The case was tried before the court without a jury, and the court 
rendered a judgment in favor of the appellants for an undivided half 
interest in the property in controversy. Upon motion of appellees 
that judgment was set aside, and the cause again tried without a 
jury, and judgment was rendered against appellants, that they take 
nothing, etc., and for costs, from which this appeal was taken. 

Several errors were assigned, among them that the judgment in 
favor of appellees and against appellants is contrary to the law 
and the evidence. 


J. L. Scott, for appellants. 
[No brief for appellee has reached the Reporter.] 


Warts, J. Com. Arp.— In the suit of Elmira Barnes v. Scogin et 
al., Mrs. Barnes sued as the surviving wife of Frank Barnes, de- 
ceased, and as the head of a family consisting of herself and her 
two minor children, the appellants in this case. It would seem that 
they were represented in that suit by their mother, and that her re- 
covery would inure to their benefit to the extent of their rights in 
the subject matter of the litigation, and in my opinion the court 
erred in holding the contrary. 

Appellee John E. Wood purchased the property pending that 
suit. It was not necessary to make him a party defendant; the judg- 
ment therein rendered against Scogin as effectually bound him as if 
he had been made a party defendant i in the suit. Punchard v. Delk, 

55 Tex., 305; Burford v. Rosenfield, 37 Tex., 42; Briscoe v. Bro- 
naugh, 1 Tex., 326. 

Ww ithout undertaking to determine whether or not the judgment 
rendered by the supreme court in the case of Elmira Barnes ». 
Scogin was in all things correct, it is sufficient for the purpose of 
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this case that the court had jurisdiction of that case, and that there 
is nothing disclosed by the record that would warrant the conclusion 
that the judgment was void. 

On the contrary, it must be considered as a final, definitive and 
subsisting judgment of a court of competent jurisdiction, binding 
alike upon the parties and those in privity with them. 

Under the decisions of the supreme court, the conveyance of the 
homestead by the husband without the consent of the wife was, as 
to her, inoperative, but that she alone could assert her rights against 
such a conveyance. Here, after the death of her husband, the wife 
asserted that the conveyance was invalid, and sought to have it, as 
well as the subsequent conveyances, canceled and held for naught. 
By the judgment of the supreme court, these conveyances were can- 
celed and held for naught. Considering this judgment, whether 
erroneous or not, as binding upon the parties and their privies, which 
it certainly is, then the question arises as to its effect upon the par- 
ties to this litigation. In my opinion, after the judgment of the 
supreme court, these conveyances must be considered and held void 
for all purposes and to all persons. That no right to or interest in 
the land could be asserted under them by the vendee of the husband 
or those claiming under him. For all legal purposes the matter 
must be considered in precisely the same way as if such conveyances 
had never been executed. Thus considered, this community prop- 
erty was vested one-half in the surviving wife and the other half in 
the appellants. 

It is not claimed that any fact or circumstance existed to author- 
ize the surviving wife to convey the interest of the children in the 
property, if they had any, and no such fact or circumstance is 
shown by the record. 

As was justly remarked in Johnson v. Harrison, 48 Tex., 257, as 
to community property, the interest of the survivor and that of the 
children is the same— each one-half of the remainder. The legal 
title is in the survivor and the children; and that the povrer of the 
survivor to sell is dependent upon the existence of some claim 
against the community; and whoever purchases from such survivor 
must see to it that the facts exist which authorize the sale. 

From the facts and circumstances of this case, I conclude that 
the appellants are entitled to recover an undivided half interest in 
the land sued for, and that the judgment of the court below ought 
to be reversed, and that the supreme court should now render such 
judgment as ought to have been rendered by the court below; that 
is, that the appellants have and recover of and from the appellees 
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an undivided one-half interest in and to the property described in 
the petition; and that appellees be adjudged to pay the costs of 
suit as well as the costs of this appeal. 


REVERSED AND RENDERED. 


[Opinion approved November 18, 1882.] 





Joun A. Green er AL. v. LuctnpA Raymonp ET AL. 
(Case No. 1133.) 


1. INDEPENDENT ADMINISTRATION.— Creditors of the deceased husband may main- 
tain a suit for conversion or waste of the assets of the estate, on a bond given by 
the widow as survivor, under art. 5494, vol. 2, Pasch. Dig. 

2. STATUTORY EXEMPTIONS FROM FORCED SALE.— The printing press, type and 
cases needed in a printing office, and owned by the editor and publisher of a 
newspaper, were exempt from forced sale under the statute exempting ‘‘ all tools 
and apparatus belonging to any trade or profession’ (Pasch. Dig., vol. 2, art. 
5487). 

3. INDEPENDENT ADMINISTRATOR.— The wife who qualified under the statute as 
survivor, by filing inventory and bond under arts. 5494-5497, could do, with refer- 
ence to the estate, without an order of court, whatever, if acting as regular admin- 
istratrix, she could have done by virtue of such order. As such she had the right 
to take in lieu of the one year’s provisions allowed for herself and minor children, 
when the same could not be found in kind, its equivalent, and having received it, 
the creditors cannot call her to account for the manner in which she expended it. 

4. Same.— When such independent administratrix has exhausted the community 

assets before the presentatior of a claim first known to her eighteen months after 

her qualification as such, she cannot be made responsible on her bond for a pro 
rata payment of such claim. 















Apprat from Travis. 
ardson. 

On August 25, 1873, appellants, as creditors of the estate of N. 
C. Raymond, deceased, brought this suit against Lucinda Raymond 
as principal, and Hancock and Walton as sureties on her bond, given 
as survivor in community. The bond was dated March 11, 1871. 
He By the allegations in the petition it was claimed that the estate of 

N. C. Raymond was justly indebted to appellants, setting forth the 
facts with respect to the accrual of their claim, the death of Ray- 
mond, and the qualification of Mrs. Raymond by giving the bond 
sued on; the return of an inventory and appraisement, and charging 
that she had wasted the community property, and converted it to 
her own use; prayer for judgment on the bond. 


Tried below before the Hon. J. P. Rich- 
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Appellees answered by general demurrer, general denial, and 
specially claiming a certain printing press, type, cases, etc., which 
appeared on the inventory as exempt from execution, and forming 
no part of the estate; also that the provisions for one year exempt 
by law were not found in kind, and that she had reserved $1,200 as 
an equivalent, for the support of herself and five minor children. 

Appellant replied, denying that the printing press, type, cases, 
etc., were exempt; also that as no administration had been opened 
upon the estate, she had waived her right to an equivalent for the 
exempt provisions not on hand. 

October 8, 1875, the cause was tried. Verdict and judgment for 
the defendants. 


James B. Morris, for appellants. 


N. G. Shelley and R. J. Hill, for appellees 





Warts, J. Com. Apr.— Appellees claim that there is a fatal and 
fundamental defect in the asserted cause of action such as precludes 
a recovery, in any event, by appellants, and vigorously insist that it 
shall be considered in advance of the questions presented by the 
appellant. 

On the 11th day of March, 1871, Mrs. Lucinda Raymond qualified 
as the survivor in community of the community estate of herself and 
her deceased husband, N. C. Raymond, by giving the bond required 
by statute, and returning an inventory of the property of the estate. 
This suit is by a creditor of the estate upon that bond. A general 
demurrer was presented to the petition and overruled by the court. 
The point made is, that a bond like this is not for the protection of 
the creditors, but for the children, and that therefore creditors cannot 
maintain an action upon the bond for a conversion or waste of the 
property. In this case the bond is in the terms of the law, which 
is as follows: “Shall be required to return an inventory and ap- 
praisement of all such property, and to file a bond, signed by one 
or more sureties, to be approved by and payable to the district clerk 
of the county, in an amount equal to the value of the whole of the 
community property, to the effect that he will faithfully administer 
the same, and pay over one-half of the surplus, after the payment 
of the debts with which the whole is properly chargeable, to such 
person or persons as shall be entitled to receive it.” Pasch. Dig., 
vol. 2, art. 5494. 

One of the essential conditions of the bond, it will be observed, 
Vou. LVIII —6 
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is that the community property shall be faithfully administered. 
No one is more interested in a faithful administration of that prop- 
erty than the creditor, who can look alone to it for the payment of 
his debt. A prudent and careful attention to the property, and the 
prompt payment of the debts with which it is charged, constitute 
the most important elements of a faithful administration. There- 
fore the creditor is interested in the administration, and ought to be 
as certainly secured in his rights by the bond as are the distributees 
of the estate. His rights are so far superior to theirs that it is the 
surplus only to which they are entitled after the debts are paid. In 
other words, the heirs inherit the property burdened with the 
debts; and one of the objects of administration is to apply as much 
of the estate as may be necessary to the payment of these debts. 
In short, this is the fundamental principle upon which the adminis- 
tration of the estates of deceased persons proceeds. It would seem 
that art. 5496, vol. 2, Pasch. Dig., was enacted to remove any doubt 
upon this question. It is as follows: “Such bond is suable, recoy- 
erable, and in every other respect the same as the bond of an 
administrator.” 

It is provided by art. 5577, vol. 2, Pasch. Dig., that “the remedy 
upon every bond filed in the district court may be by petition and 
citation to the sureties, to show cause why judgment should not be 
rendered against them in that court; where the liability of the 
principal has not already been established, he shall be included in 
the suit.” 

That suit could be maintained by a creditor upon a bond like 
that in this case, for a conversion or waste of the property, we 
think admits of no doubt. 

N. C. Raymond, at the time of his death and for a long time prior 
thereto, was engaged in the publication of a newspaper in the 
town of Lockhart, Caldwell county, following this as his trade, and 
from which he derived a support for himself and family. He 
owned the apparatus constituting the printing office, that is, the 
press, type, etc. He was not a practical. printer, that is, not a type- 
setter, but was the editor, proprietor and owner of the paper and 
office. Appellees claim that the press, type and other material per- 
taining to the office were exempt from forced sale, and did not con- 
stitute any part of the estate, and it was so held by the court below. 
Appellants urge this as error for which the judgment ought to be 
reversed. 

In Buckingham ». Billings, 13 Mass., 82; Danforth v. Woodward, 
10 Pick., 423, and Spooner v. Fletcher, 3 Vt., 133, it was held that 
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a printing press, types, and materials commonly used in a printing 
office where several persons are employed, are not tools within the 
meaning of a statute exempting “the tools of any debtor necessary 
for his trade or occupation” and statutes of like import. 

The case of Patten v. Smith, 4 Conn., 450, arose under a statute 
exempting “ necessary apparel, bedding, tools, arms or implements 
of his household necessary for upholding his life;” and it was there 
determined that a printing press, types, cases, etc., were exempt 
under the terms of the statute, provided the jury should find, as a 
matter of fact, that they were necessary for upholding the life of the 
debtor. 

In the case of Sallee v. Waters, 17 Ala., 482, it was held under a 
statute exempting “all implements or tools of trade,” that the press 
and type of a practical printer, which are necessarily used by him 
and his journeymen in the publication of a weekly newspaper, were 
exempt under the statute. 

The case of Prather v. Bols, 15 La. Ann., 524, cited by counsel 
as sustaining the same proposition, is not accessible. 

Our statute in force at the time of Raymond’s death reserved 
from forced sale, among other things, “all tools and apparatus be-- 
longing to any trade or profession.” The law then also provided~ 
that “the property reserved from forced sale by the constitution 
und laws of this state, or its value if there be no such property, 
does not form any part of the estate of a deceased person, where a 
constituent of the family survives.” Pasch. Dig., vol. 2, art. 5487. 

The settled policy has ever been to make liberal exemptions of 
property from forced salé in this state. That liberality has been 
extended from time to time, until to-day Texas, in this particular, 
surpasses all the other states of the American Union. The wonder- 
ful improvement and progress of the past few years attest the wis- 
dom of that policy, which, if continued, w ill in after years be 
demonstrated by a commonwealth composed not only of prosperous, 
free and independent, but also of solvent citizens. 

It has not been the policy of the judicial department to restrict , 
this liberalizing tendency of the law-making power by a strict con- * 
struction of these laws; on the contrary, they have been “ liberally 
construed with a view to effect their objects and to promote justice.” 

The terms used, and especially the word “ apparatus,” is strikingly 
upt, a generic term of the most comprehensive signification. 

The trade or profession of Raymond was that of editor and pub- 
lisher of a weekly newspaper. What tools and apparatus belonged 
to that trade or profession? It is the printing press, type, cases, 
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etc., and not alone the pair of scissors, bottle of ink and goose-quill 
pen of the editorial department. The apparatus belonging to the 
trade of a publisher must of necessity include the press, type, cases, 
etc., which are essential to the conducting of that business. The 
blacksmith could as well dispense with his anvil and hammer, the 
shoemaker with his awl and last, the farmer with his plow and hoe, 
as could the publisher dispense with his press, type and cases; and 
yet all of these are exempt as belonging to these respective trades. 
So, in our opinion, are the press, type, cases, etc., of thé publisher 
exempt as belonging to his trade. 

Under the facts and circumstances of this case, we conclude that 
the printing press, type, cases, etc., were exempt from forced sale, 
and did not constitute any part of the estate of Raymond at his 
death. 

The statute then in force also provided that if the provisions for 
one year were not found in kind among the property of the estate, 
an equivalent thereto in money should, on the return of the inven- 
tory, be ordered by the court to be paid to the parties entitled to 
same, as a claim of the fourth class, provided they did not have suf- 
ficient means for their support. 

The appellee asserted a right to $1,200, in lieu of the one year’s pro- 
visions for herself and five minor children, none of which was found 
in kind belonging to the estate. By the verdict and judgment, this 
claim was allowed, at least in part; and appellants claim that this is 
error. Their objection proceeds upon the idea that, unless there is 
a regular administration opened upon the estate, there could be no 
order allowing the equivalent in money; and that, by waiving a 
regular administration, she lost her right to this allowance for the 
support of herself and minor children. With an equal or greater 
show of reason it might be answered, that, in the absence of a reg- 
ular administration, article 5487, quoted above, became absolute and 
unrestricted, and the value of the exempted property which was 
not found formed no part of the estate, but belonged to the surviv- 
ing constituents of the family. 

After Mrs. Raymond qualified as survivor in community she had 
full power over the property of the estate; could rent, exchange, 
sell and convey it, and could allow, compromise or pay debts, with- 
out the necessity of procuring any orders from the probate court. 
Her powers with respect to the matter were as full and complete as 
it is possible for those of an administrator to be, acting under the 
most ample and formal orders of court. Whatever the adminis- 
trator could do, acting by virtue of the orders of court, she could 
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accomplish in the absence of such orders. The administrator could 
pay this equivalent in money upon an order of court awarding it. 
She could reserve it from the assets of the estate without such order. 
The only restriction that now occurs to us as to her powers in this 
respect, that does not equally apply to a regular administration, is 
that when she is called to an account by the creditors, the burden 
is upon her to show that the equivalent claimed and reserved by her 
was reasonable. Looking to the circumstances of the family, it 
does not appear to us that the amount claimed, or rather as allowed 
by the charge of the court, was unreasonable. 

Nor is it material to the disposition of this case to inquire as to 
how she expended this equivalent. It is immaterial whether she 
disbursed it in improvements upon the homestead, or in the purchase 
of provisions; that is a matter in which the creditor has no interest. 

The court correctly charged the jury that they could not consider 
the question as to whether Mrs. Raymond did or did not possess the 
ability and fitness to keep a boarding house, and in that way make 
a support for herself and minor children; but that the question was 
whether or not they had sufficient means for their support. 

It appears from the record that the parties to this suit are all resi- 
dents of Travis county, and that about two and a half years had 
elapsed from the quakfication of Mrs. Raymond before the claim 
sued on was presented or its existence made known to her. During 
that time she had compromised and otherwise settled several claims 
against the estate, some of them being preferred claims under the 
law. Doubtless the survivor in community in this respect is liable in 
the same way and to the same extent as an administrator. But the 
fact that she has exhausted the community property in the payment 
of debts, to the exclusion of a claim that had not been presented, 
and of the existence of which she was not informed, would not ren- 
der her liable on her bond for a pro rata payment of such claim. 
That rule has no application to a case like this. 

The other errors complained of are such as could not affect the 
result of this case. That is, owing to the controlling questions as 
determined in this opinion, no other verdict could have been prop- 
erly returned, and no other judgment could have been properly ren- 
dered in the court below. 

Therefore we conclude that the judgment ought to be affirmed. 


AFFIRMED 
[Opinion adopted November 20, 1882.] 
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Joun T. Seruman v. A. B. Harpur, Sr. 


(Case No. 1260.) 





1. TreEsPAss TO TRY TITLE.— Where the evidence showed that both parties claimed 
title from a common source, the fact that the appellee filed an abstract of his title 
reaching back to the sovereignty of the soil, but failed to establish that title by 
proof, did not alter the rule entitling him to recover, if he showed the older title 
under the common source. 

2. CLAIM OF TITLE UNDER COMMON soURCE— How EsSTABLISUED.— A deed made 
by the officer to a purchaser at an execution sale is competent evidence to show 
that the adverse party claims under a common source, without introducing the 
judgment and execution. 

3. ADVERSE POSSESSION.—See this case for evidence insufficient to establish adverse 

possession. 

















Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

Action of trespass to try title by Hardin, who filed an abstract of 
his title, under the heirs of Benoni Middleton, to whom the land was 
patented. On the trial plaintiff failed to prove a complete chain of 
title, but did establish title under W. B. Middleton, who conveyed 
the land September 2, 1867. For the purpose of showing that the 
defendant claimed title from W. B. Middleton as a common source, 
plaintiff introduced a deed from S. C. Anderson, constable of pre- 
cinct No. 1, Navarro county, to J. R. Loughridge, dated March 2, 
1869, recorded July 26, 1869, conveying all the interest of W. B. 
Middleton in and to the twelve hundred and eighty acres in con- 
troversy; also a deed from Loughridge to Sellman, dated January 
15, 1872. The patent to the heirs of Benoni Middleton was in evi- 
dence. The evidence of defendant was that he claimed the land 
under the deed from Loughridge, had for some five or six years - 
paid taxes on it, used fire wood from it, and kept people from tres- 
passing on it; had built hog pens on it, and used it as a ranche for 
his cattle and horses, but had made no inclosure except the hog 
pens, nor had he ever lived on the land nor occupied it by a tenant. 

The case was submitted to the court, and a judgment rendered 
for plaintiff. 
























Read & Beal, for appellant. ! 
. . . I. One who deraigns title from a judgment debtor 
through a sheriff’s or constable’s deed, must, in addition to the deed, 
also show a valid judgment and execution to make proof of said 


title. Coffee v. Silvan, 15 Tex., 362; Cresswell v. Ragsdale, 18 
Tex., 444. 
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II. When the plaintiff, in trespass to try title, pleads his title 
specially, he must prove it as pleaded. R.S8., arts. 4797-8, p. 704; 
Hill ». Allison, 51 Tex., 390; Pilcher v. Kirk, Supreme Court, May 
6, 1881; Jones v. Menard, 1 Tex., 777; Hughes v. Lane, 6 Tex., 296. 

III. The adverse possession contemplated by the statute of lim- 
itation does not necessarily require a residence on nor an actual 
inclosure of the premises by the adverse claimant. An actual 
inclosure is not essential to constitute an actual adverse possession. 
Whitehead v. Foley, 28 Tex., 291. Use of land for timber purposes, 
without actual residence on any part of it, or cultivation of it, may 
constitute such adverse possession. Stegall v. Huff, 54 Tex., 197, 
and cases cited. See, also, McDow v. tab, Supreme Court, Feb- 
ruary 14, 1882; Law Journal, vol. 5, No. 27, p. 417. 

[V.. A valid, subsisting, superior, outstanding title, in some one 
not connected with plaintiff, if shown by defendant, will defeat 
plaintiff s recovery in an action for land, when only the legal title 
is involved, unless defendant pleads his title specially. Lenan 2. 
Walker, eg" Court, April 25, 1881; Texas Law Journal, vol. 4, 
No. 46, p. 723; Keys v. Mason, 44 Tex., 140; Wells v. Dyer, 45 
Tex., 433; Burleson v. Burleson, 88 Tex., 412; Styles v. Gray, 10 
Tex., 504; Hooper v. Hall, 35 Tex., 82; Greenleaf v. Birth, 5 Pet., 
302: Marsh v. Brooks, 8 How., 993 « Foster v. Joice, 3 Wash.. 498; 
2 Wash., 475; 5 Wheat., 582; 6 Wheat., 580; 7 Wheat., 106; Love 
v. Sims, 9 Wheat., 515; Abbott’s Trial Evidence, sec. 36, p. 714; 
Tyler on Ejectment, pp. 541,564; Adams on Ejectment, p. 31; Jack- 
son v. Morse, 16 Johns., 200; 4 wens 202; 3 Johns., 375; 6 Jolns., 
257; 9 Cow., on, 4 Dana, 562; 1 Marsh., 251; Miller ». McBrier, 
148. & BR. 382;2 S& R, 64; . S. & R., 283; 1 S. & KR, 65; 6 
Ired., 159; 3 Stew., 60; 1 Yerg., 

V. When the plaintiff and = al claim from a common source, 
and plaintiff has shown the superior title from such common source, 
it is competent for defendant to overthrow plaintiff's prima facie 
title by proving an outstanding title in another superior to that of 
the “common source.” The title in the heirs of Benoni Middleton 
was superior to that of W. B. Middleton, the alleged “common 
source.” Keys v. Mason, 44 Tex., 140 


Croft & Blanding, for appellee. 
Srayron, Associate Justice. —The evidence showed that the 


parties claimed title from a common source, and that of the appellee, 
being the older, entitled him to recover. R. 8., 4802. The fact that 























the appellee filed an abstract of title under which he claimed, that 


















Pererson v. Kitecore (Tyler Term, 








Syllabus. 








reached back to the sovereignty of the soil, which he did not estab- 
lish by proof, did not alter the rule. 

The rule that a party asserting title under an execution sale must 
show the execution and judgment under which the sale was made, 
as well as his deed, applies only when the party is seeking to assert 
title through his deed, and does not apply when such deed is offered 
in evidence by the party claiming adversely thereto, for the sole 
purpose of showing that both parties claim from a common source. 

The court did not err in holding that the evidence offered by 
the appellant was not sufficient to show such adverse possession as 
would sustain his plea of limitation, and the judgment must be and 
is affirmed. Harnage v. Berry, 43 Tex., 568. 





























AFFIRMED 
[Opinion delivered November 21, 1882.] 








R. Pererson v. J. W. Kitagore er Au 


(Case No. 1317.) 


1. EviIpENCE — BuRDEN OF PROOF — POWER OF ATTORNEY.— §., who held a power 
of attorney from E. G., of date October 28, 1856, to sell any lands or other prop- 
erty of E. G.’s in Texas, on November 16, 1858, conveyed to E. four hundred and 
thirty-seven and one-half’ acres of the M. McDonald headright six hundred 
and forty acre certificate, issued November 13, 1857, the deed purporting to be in 
his own name, and making no reference to the power of attorney. In October, 
1858, there was a survey by virtue of this certificate (for whom made does not ap- 
pear), and the land was patented to the heirs of E. G. in 1862, she having died 
in 1861. On the same day that S. conveyed to E., the latter conveyed one hun- 
dred and sixty acres of the survey to L. 8. G., who in 1859 conveyed to P., the 
plaintiff. After the death of E. G., a deed from E. to her for the fonr hundred 
and thirty-seven and a half acres, less the one hundred and sixty conveyed 
to L. 8. G., of date June, 1859, was placed on record, at whose instance does not 
appear. The defendants claimed under a deed from the heirs of E. G.; her son, 
and one of those heirs, being L.S8.G. Held, 

(1) That the burden of proving that E. G., at the date of the deed made by 8S. 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had 
knowledge of its existence, and was insufficient to show that she had ratified the 

deed by S. 

(3) That as the action was trespass to try title to a specific one hundred and sixty 
acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
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Argument for the plaintiff in error. 





Error from Hunt. Tried below before the Hon. W. H. Andrews, 
special judge. 

The case was submitted to the court on an agreed statement of 
the facts, which agreed statement is sufficiently set out in the opin- 
ion. . The record contains the conclusions of the presiding judge as 
follows: “I conclude from the agreed statement in this case that the 
deed from J. G. Stevens to H. C. Earhart conveyed no title under 
the power of attorney from Esther Gooding, it not appearing 
that at the date of said power Mrs. Gooding owned the McDonald 
certificate, or even that it was in the state of Texas, not being 
located at that time; and that as the record of the deed from Ear- 
hart to Mrs. Gooding does not show that said deed was filed for 
record before her death, and as the facts do not show that she ever 
accepted said deed in any manner, the said deed and record do not 
show a ratification of the sale made by Stevens. Therefore at the 
time of the death of Mrs. Gooding she was the owner of all the 
land located by virtue of the McDonald certificate, the four hundred 
and thirty-seven and one-half acres. I conclude that by the deed 
from L. 8. Gooding to plaintiff, it being prior to the deeds under 
which defendants hold, he, plaintiff, became entitled to one-fifth of 
the land in controversy, and that Mrs. Gooding having died intes- 
tate, leaving five children, of whom said L. 8. Gooding was one, and 
there being more of the other lands of Mrs. Gooding’s estate involved 
in this suit, out of which plaintiff might be made whole to the ex- 
tent of the interest of said L. 8. Gooding in said estate of his 
mother. . . .” The judgment accordingly awarded plaintiff 
thirty-two acres of the one hundred and sixty sued for, directed a 
partition, and gave plaintiff his costs, except the Gosts of partition, 
which were to be divided in proportion to the respective shares of 
the parties. The plaintiff being dissatisfied with this judgment sued 
out a writ of error. The third assignment objects that the judg- 
ment “is too vague and indefinite; ” the fourth, that the “ conclu- 
sions of the court were not authorized by the agreed statement of 
facts;” andthe fifth, that “the judgment is contrary tothe law and 


the evidence.” 


Jones, Brooks & Sample, for plaintiff in error, cited Rogers v. 
Frost, 14 Tex., 267; Hough v. Hill, 47 Tex., 148; Rogers v. Bracken, 
15 Tex., 564; Williams v. Talbot, 27 Tex., 159; Veramendi ». 
Hutchins, 48 Tex., 531; Greenleaf on Ev., sec. 67; Burleson v. Bur- 
leson, 28 Tex., 419; McGahar v. Baylor, 32 Tex., 795. 
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Matthews & Neyland, for defendants in error, cited Story on 
Agency, 4th ed., sec. 69 et seg.; Smith v. Sublett, 27 Tex., 170 (mid- 
dle of page); City of Laredo v. McDonnell, 52 Tex., 528; Vincent ¢. 
Rather, 31 Tex., 91; Reese v. Medlock, 27 Tex., 124. 





Bonner, Assocrare Justice.— This is an action of trespass to try 
title to one hundred and sixty acres of land, brought by plaintiff 
Peterson against defendants Kilgore e¢ a/. The cause was sub- 
mitted on an agreed statement of facts, substantially as follows: 

One Esther Gooding died in 1861, leaving. surviving her as her 
heirs at law, five children, one of whom was L.8. Gooding. There 
was no administration on her estate. After her death, sometime in 
1862, a patent issued to her as assignee of Margaret McDonald for 
four hundred and thirty-seven and one-half acres of land, including 
that in controversy. When and where she obtained title to the Me- 
Donald certificate does not appear from the record. The survey 
was made October 20, 1858, but whether for her is not shown. On 
October 28, 1856, prior to the survey, Esther Gooding made a power 
of attorney to James G. Stevens, by which she authorized him to 
sell any and all lands or other property, or any part thereof, which 
she had in the state of Texas. No other description of her prop- 
erty is shown; nor is it shown that she, at that time, owned the 
certificate. On November 16, 1858, a conveyance was executed by 
Stevens, without any reference to this power of attorney, but osten- 
sibly in his own individual capacity, by which he conveyed to H. 
C. Earhart four hundred and thirty-seven and one-half acres of the 
Margaret McDonald certificate, with full warranty of title. 

On the same day, Earhart sold to said L. S. Gooding, son of 
Esther Gooding, one hundred and sixty acres of land, the same in 
controversy ; and he, on March 21, 1859, sold it to the plaintiff in 
this suit. 

On March 27, 1862, after the death of Esther Gooding, a deed 
was recorded from Earhart to her, of date June, 1859, conveying all 
of said four hundred and thirty-seven and one-half acres of land, 
except the above one hundred and sixty acres sold to L. 8. Gooding. 
By whom this deed was presented for record, or whether it was 
otherwise delivered to Esther Gooding or for the benefit of her 
estate, does not appear. The defendants Kilgore e¢ a/. claim title to 
the land from and under conveyances from the heirs of Esther 
Gooding. 

On the trial below, the cause was submitted to the court without 
, 
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a jury, and judgment rendered in favor of plaintiff Peterson for 
thirty-two acres of the land, being the one-fifth thereof, as the share 
of L. 8. Gooding as one of the heirs of Esther Gooding. From this 
judgment the plaintiff prosecutes this writ of error. 

Although it is quite possible that if the true merits of plaintiff's 
title had been fully developed a different result would have been 
reached, yet, under the facts as presented in the agreed statement 
upon w hich the case was tried, we do not think that there was error 
in the judgment. 

The material question on the trial was, whether the conveyance 
from Stevens to Earhart passed the title to the land in question. If 
plaintiff had claimed title under Stevens individually, without refer- 
ence to the power of attorney from Esther Gooding, it is clear that 
he must have failed in his suit, as title is not shown into Stevens. 
The patent vested the legal title into the heirs of Esther Gooding, 
and if the plaintiff can recover it must be by some anterior convey- 
ance from Esther Gooding. It is not claimed that any other con- 
veyance was made except that by Stevens. This, as appears by the 
statement of facts, did not purport to be made by him as attorney 
in fact for her; and it is not shown that she at that time had any 
title to the certificate or the land located by it. The burden of this 
proof, under the circumstances, devolved upon the plaintiff, and it 
was not made. It is not shown that the deed from Earhart to her, 
which was recorded after her death, and which is claimed by plaint- 
iff was a ratification of the sale by Stevens, was ever in fact de- 
livered to her, or that she was advised of its existence and contents. 
The plaintiff therefore failed to show in himself any title superior 
to the legal title in the defendants, derived from the heirs of Esther 
Gooding. The only other possible ground upon which he could 
recover was, that L. S. Gooding, one of the heirs, had conveyed the 
one hundred and sixty acres “of land to plaintiff, and that L. S. 
Gooding would be estopped to dispute the title to his interest. The 
statement of facts fails to show that L. 8. Gooding made a warranty 
deed, or that he had any interest remaining in him in the land in con- 
troversy. He is not even a party to the suit, and it appears from the 
record that the defendants had deeds from the heirs of Esther 
Gooding, of whom L. 8. Gooding was one. Under the cireum- 
stances, it may be seriously doubted that the plaintiff was entitled to 
any recovery. Certainly he was not entitled to recover more than 
the interest of L. 8. Gooding, which was adjudged to him. As the 
suit was one simply of trespass to try title, and for a specified one 
hundred and sixty acres of the survey, and as L. 8. Gooding was 
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not a party, it is clear that any other interest which he may have 
had in other portions of the survey could not have been adjudicated 
in this suit. 

This disposes of the first and second assigned errors, and the re- 
maining ones are too general to demand that they be considered. 
There being no apparent error in the judgment of the court below, 
the same is affirmed. 

AFFIRMED. 
[Opinion delivered November 21, 1882.] 





OretiA Beresrrorem v. Tue Stare. 


(Case No. 3505.) 





1. BREACH OF BOND— ESTATES OF DECEDENTS.— Suit was brought against the 
surviving widow and the sureties on her bond, given under the statute to manage 
the community estate, for breach of her bond, which required her ‘* to faithfully ad- 
minister such estate and pay over one-half of the surplus thereof, after payment 
of all debts with which the whole 1s properly chargeable." The alleged breach 
was that she had disposed of the property of the estate, and so transferred and 
secreted it that the judgment sued on could not be satisfied, though she had ample 
means in her hands to satisfy the same. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(3) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. 

2. Surety.— Under art. 1594, O. & W. Dig., when a surety in a joint undertaking 

dies, his estate is liable on it, as if the obligation had been joint and several. 





ApprEaL from Bexar. 
Noonan. | 
}| Suit by the state against Otelia Bergstroem as principal, and Louis 
| Bergstroem, Paul Wagner and F. Rummel, sureties on her bond as 
surviving wife of Charles Bergstroem, deceased, administering, as such 
jf] surviving wife, the community estate under the statute, which allows 
i] her to manage the community estate without submitting to the juris- 
Ad diction of the county court. The plaintiff had, in the year 1874, 

| sued and obtained judgment against J. G. Ward, administrator of 
an escheated estate, and the sureties on his bond, of whom Charles 


Tried below before the Hon. Geo. H. 
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Bergstroem, who had died in the year 1873, was one, for the amount 
of $917.45. 

Ward having left this state, and the other sureties being as al- 
leged insolvent, the state of Texas instituted this suit against Otelia 
Bergstroem and her said sureties on her bond, on July 6, 1875, al- 
leging that Otelia Bergstroem and her sureties were liable to pay 
the said judgment with legal interest thereon, setting up the breach 
of the bond, in substance as is stated in the opinion. Judgment for 
the plaintiff in accordance with the prayer of petition. 

The defendants’ demurrer to plaintiffs petition was overruled. 
The charge of the court, in its seventh paragraph, directed the jury 
as follows: “If you believe, from the evidence, that the co-sureties 
of Bergstroem are insolvent, and that Otelia Bergstroem received, as 
surviving wife, more estate than the exemption specified (and among 
them shali be added all expenses of last sickness and funeral ex- 
penses); and if you believe, further, that said assets not exempt 
exceed in amount the claim set up in this suit with eight per cent. 
interest thereon, you will in that event find for the plaintiff the 
amount claimed.” 

There was evidence tending to show that whatever assets there 
were in the hands of Mrs. Bergstroem, which were liable to the 
payment of community debts, had been duly appropriated to that 
purpose, and that she had not been guilty of the breach of the con- 
dition of her bond as complained of in the petition. 

Judgment for the plaintiff for $1,073.40, it being the amount of 
the judgment before that time rendered against Ward and his sure- 
ties, with eight per cent. interest to date, ‘against Mrs. Bergstroem 
and the sureties upon her bond, decreeing “that execution be first 
levied upon the property of said Otelia Bergstroem situated and 
beingin Bexar county, sufficient to satisfy this judgment; then exe- 
cution is to be levied upon the property of her said sureties, 
L. Bergstroem, Paul Wagner and F. Rummel.” 


Altgelt & Portis, for appellants. 


NV. O. Green and A. Ditmar, for appellee. 


Warxer, P. J. Com. App.— The verdict of the jury was rendered 
upon an issue of fact presented by the charge of the court, which 
was not warranted by the pleadings and the evidence in the case. 
This suit was brought by the state of Texas to recover from a sur- 
viving widow and the sureties on the bond which she had executed 
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under the statute to manage the community estate of herself and 
her deceased husband, the amount of a certain judgment against 
her and certain other persons, upon the ground that the condition 
of that bond, to the effect that she would “faithfully administer 
said estate and pay over one-half of the surplus thereof, after pay- 
ment of all debts with which the whole is properly chargeable,” 
had been broken. 

The action, therefore, was upon the alleged breach of the con- 
dition “to administer said estate faithfully.” The petition as 
amended had alleged, in a vague and general way, this breach. 
The charge against Mrs. Bergstroem was “that she had disposed of 
the property of the estate, and so transferred and secreted it,that 
the judgment could not be, and that it, in fact, had not been satis- 
fied, notwithstanding the fact that she has ample means in her hands 
to pay the same.” T hese, then, being the facts relied upon by the 
plaintiffs as constituting the breach of the conditions of the bond, 
and consequently the default of the surviving wife, Mrs. Bergstroem, 
it was of the gist of the action to establish substantially the truth 
of these allegations to entitle the state to recover. 

The charge which the court gave to the jury authorized them to 
find a verdict against the defendants in case they were satisfied, 
from the ev idence, that Mrs. Bergstroem had received of property 
belonging to the community, over and above that which was ex- 
empted by law from forced sale, a sufficiency to equal or exceed the 
plaintiffs claim, irrespective of the allegations made as to the sup- 
posed breach. The defendants’ liability on the bond does not de- 
pend on the mere inquiry as to whether, first, that the debt claimed 
is just and due; and second, that the surviving marital partner has 
a sufficiency of assets of the community liable to, or subject to the 
payment of community debts. In order that a creditor may recover 
upon the bond, it is essential that the jury should be satisfied that 
its conditions have been broken —those conditions especially the 
breach of which the plaintiff complains. 

The state of the evidence before the jury did not justify the 
court in assuming as a fact that Mrs. Bergstroem had, by her acts and 
doings in the management of the property, violated her duty, com- 
mitted a breach of the conditions of her bond, and subjected herself 
and sureties to an action on it. The charge was not correct law as 
applicable to the case before the court; it submitted an erroneous 
test of the defendants’ liability, and was, therefore, misleading. If 
the court had correctly charged the law as far as it undertook to give 
it, and did not mislead the jury thereby to a wrong conclusion, it is 
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quite true that the defendants ought, in such case, to entitle them 
to complain against the charge, to have asked for further instruc- 
tions; but where the court submits a fallacious test of liability, the 
defendants are not bound, at their peril, to either discover its vice 
and attempt to effect its correction, by supplying the court with 
what may be the precise and exact law applicable to the subject. 

In respect to the point urged in the brief of appellants’ counsel, 
that the estate of Charles Bergstroem, deceased, is discharged 
from his obligation as a surety on the bond of J. 8. Ward, as ad- 
ininistrator, because of the death of said surety before the ren- 
dition of the judgment against Mrs. Bergstroem as surviving wife 
in the suit against Ward’s securities, we may remark that it was de- 
cided at the Austin term, 1882, by the supreme court (opinion by 
Judge Delany of this commission), that when a surety in a joint 
undertaking dies, his estate is liable on it the same as if the obliga- 
tion had been joint and several. Mays v. Cockrum, 57 Tex., 352. 
The opinion rested the conclusion arrived at on art. 1594, Oldham 
& White’s Digest (omitted in Paschal’s Digest, so far as we can 
discover). 

In order to preserve effectually this waif statute, we give the 
same as it was originally published in the laws of the republic, 
viz: “An act to enable part owners of land to obtain partition 
thereof, and for other purposes.” Approved 5th February, 1840. 
“Sec. 5. Be it further enacted, That the representative of one 
jointly bound with another, for the payment of a debt, or for per- 
formance or forbearance of any act, or for any other thing, and 
dying in the life-time of the settee,” [so printed,— meant doubtless for 
“latter” | “may be changed |charged| by virtue of such obligation, 
in the same manner as such representative might have been charged, 
if the obligors had been bound severally as well as jeintiy.” See 
Laws of the Republic of Texas, 4th Congress (1840), p. 73; see Hart. 
Dig., art. 635. In the Revised Statutes of our state, this statute 
has been omitted, as occurred in Paschal’s Digest. In both in- 
stances the omission was doubtless inadvertent. Legislation concern- 
ing the matter is suggested in view of the foregoing statements. 

The judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion approved November 21, 1882.] 
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Nix & Srorey v. James H. Dukes er at. 
(Case No. 1166.) 


1, Creprrors — INTERVENTION.— In a suit brought by a creditor to subject property 
alleged to have been fraudulently conveyed;to the claims of himself and the cred- 
itors of the estate, a compromise and agreement to dismiss the suit, made between 
the original plaintiff and defendant, cannot affect the right of a ereditor who has 
intervened by leave of the court to have his rights as a creditor adjudicated. An 
order Uismissing the suit after such intervention and dismissing the petition of in- 
tervention is error, for the original action could only have been maintained when 
brought for the benefit of all the creditors. 


Error from Caldwell. Tried below before the Hon. John P. 
White. 


The opinion states the case, 
Ni« & Storey, for plaintiffs in error. 


James H. Burts, for appellees. 

I. The intervenors, who alone complain of the action and judg- 
ment of the court below, in their pleadings adopt and make their 
own all the petitions and allegations of all the plaintiffs. The peti- 
tion of A. W. Lay was filed December 9, 1871. The heirs of Lay 
were made parties and filed their amended petition September 11, 
1874. In this petition of the heirs it is alleged that A. W. Lay died 
in 1870. This suit, then —the plaintiff having died the year before 
it was filed — was fictitious. There was from the first no suit in 
the court of which it had jurisdiction in which outsiders could law- 
fully intervene. At whatever stage in the proceedings of a cause 
the court discovers a want of jurisdiction, such cause should be dis- 
missed. To make a suit there must be proper parties; when this 
suit was commenced there was no plaintiff in being. Courts of jus- 
tice are constituted to try rights between parties. Smith v. Brown, 
3 Tex., 373: Doss v. Waggoner, id., 516; Evans v. Pigg, 28 Tex., 
590; Baker et al. v. Chisholm e¢ a/., 3 Tex., 158; Roeser v. Bellmer, 
7 Tex., 2; Vose v. Morton, 4 Cush. (Mass.), 32; Stamps v. Newton, 
4 Miss. (8 How.), 34. 

II. The order allowing the intervention was an_ interlocutory 
judgment, and was within the control of the court as long as the 
cause was on the docket; and the order allowing the motion made 
and presented at a former term to be filed nune pro tune, was clearly 
within the power and discretion of the court. This assignment 
points to no error that can reverse the case. Hamilton v. Pleasants, 
31 Tex., 638; Kennedy v. Morrison, id., 219, 220; Holman ». 
Chevaellier’s Adm’rs, 14 Tex., 337; Slocum v. The State, 11 Tex., 15. 
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GovuLp, Curr Jusrice.— This suit was brought by A. W. Lay, a 
judgment creditor of Robert Dorn, deceased, to have certain land, 
alleged to have passed by various fraudulent conveyances from Dorn 
through Robert N. Reed to Martha A. Duke, decreed to be the prop- 
erty of the estate of said Dorn, and assets in the hands of the adminis- 
trators of his estate, for the benefit of plaintiff and other creditors 
of the estate. 

Lay died, and his surviving wife and other heirs became parties 
plaintiff in his stead. Nix & Storey, administrators of the estate of 
Dorn, also became parties by intervention, as also did Reed and 
Mullins, who, on January 4, 1875, by leave of court, filed their peti- 
tion, claiming to be creditors of the estate holding claims duly es- 
tablished, adopting the pleadings and the prayer of the plaintiff. 
Previous to this, viz., in September, 1874, plaintiffs and defendants 
had entered into a written agreement compromising the case, the 
terms agreed on being that defendants would pay sixty-six and two- 
thirds cents on the dollaron the Lay judgment, with interest, upon 
which payment being made the suit was to be dismissed. The pay- 
ment was completed during the month of September, but no order 
of dismissal had been asked or made at the time Reed and Mullins 
intervened. The order allowing that intervention, and the filing of 
their petition as intervenors, were both of date January 4, 1875, 
and on the same day defendants moved to set aside the order and 
dismiss the intervention, their motion being filed April 15, 1875, as 
of January 4,1875. The grounds of the motion were the settlement 
of the litigation between plaintiffs and defendants, the payment and 
agreement to dismiss, and the fact that the order allowing the inter- 
vention had been made ex parte, without notice. The court sustained 
the motion, set aside the order allowing the intervention, dismissed 
the petition of intervenors, and dismissed the case according to the 
agreement of compromise. From this judgment the intervenors, 
Reed and Mullins, and Nix & Storey, have appealed. 

If this were a suit in which the plaintiffs sought a judgment for 
their own exclusive benefit, we might hesitate to say that the inter- 
venors could complain because the court allowed the case to be dis- 
posed of in accordance with the already partially consummated 
agreement of the parties. But it is needless to inquire what would 
have been the proper ruling in such a case. This suit was avowedly 
-brought for the benefit of other creditors of the estate, as well as 
of plaintiffs. The prayer was that the land be adjudged to be as- 
sets in the hands of the administrators of Dorn’s estate for the bene- 
fit of creditors of said estate. Manifestly the petition was framed 
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like a creditor’s bill, and it was so framed because the plaintiffs 
could only maintain their suit by bringing it for the benefit of all 
the creditors of the estate, and so as to allow any such creditor to 
become a party for the protection of his rights. In such a suit it was 
but a matter of right for a creditor to be made a party. It was not 
competent for the plaintiffs to bind other creditors by their compro- 
mise. Having compromised regardless of the acknowledged rights 
of other creditors, to whose benefit, as well as the benefit of plaint- 
iffs, the suit, if successful, would necessarily have inured, equity 
would not enforce that compromise agreement as against those 
creditors to whose detriment it might operate. 

The nature of the rights of other creditors in such suits is illus- 
trated in the following extract from Story’s Equity Pleadings: “In 
the case of a bill brought by a creditor in behalf of himself and all 
other creditors, if he dies, the suit may be revived by his personal 
representative. If the latter does not choose to revive it, then any 
other creditor, at least any one who has proved his debt under a 
decree before the master, may by supplemental bill continue the cause, 
and proceed therein for the benefit of all the creditors.” Sec. 365. 
See also the note to this section, where it is questioned whether the 
suit in such a case is technically abated. See also 3 Dan. Ch. Pr., 
p- (1699), 1759, and Mitford’s Ch. Pl, p. (79), 95. 

Reed and Mullins, having established their claims, and belonging to 
the class of creditors for whose benefit the suit was brought, should 
have been allowed to come in and prosecute the suit as plaintiffs, 
when that step became necessary to secure them the benefit of the 
suit. Because they were improperly denied this right, the judgment 
is reversed and the cause remanded. 

RervERSED AND REMANDED. 


[Opinion delivered November 22, 1882.] 





Houston & T. C. R’y Co. v. Rust & Dinxrys. 
(Case No. 4150.) 


1. ConsTITUTIONAL LAW.— The constitution of 1876, in regard to the transportation 
of freight by railway companies, left in force the common law rules affecting 
common carriers, as applicable to such companies, until the act of 1879, which 
was passed in obedience to article X, section 2, of that constitution. 

2. RAILWAY COMPANIES — DISCRIMINATION IN CHARGES.— Railway companies, in- 
dependent of the act of 1879, and before its enactment, were, in the transportation 
of freight, subject to the following rules: 

1, They were held to the strictest impartiality in the conduct of their business, 
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in withholding all privileges or preferences from one customer which were not ex- 
tended to all others. 

2. But the above rule is subject to the qualification, that where a rate of freight 
is reasonable for all customers, contracts for a less rate might be made in special 
cases, when, under all the circumstances, the discrimination is reasonable and just. 

3. The discrimination must not subject others to unreasonable disadvantages, 
nor must it be made in order to give one individual! a preference to the disadvan- 
tage of another; or one to give preference and advantage to one locality to the 
prejudice of another locality. 

4. A mere discrimination in favor of a customer was not unlawful unless it was 
an unjust discrimination. 

3. Same.— A charge which made the liability of a railway company depend on the 
single question of inequality of the rate of freight charged to plaintiff as com- 
pared with the rate charged to certain other specified persons, irrespective of any 
and all other facts of the case, held error. 


Error from Travis. Tried below before the Hon. E. B. Turner. 

The questions involved will appear from the statement of the 
case and the agreed facts, as the same are made and presented in the 
brief of the appellants’ counsel. The statement of the case, and of 
the facts, are as follows: 

tust & Dinkins, plaintiffs in the court below, were, during the 

cotton shipping season of 1576-77, merchants and partners in the 
business of receiving, forwarding and dealing in cotton at Austin,* 
Texas. 

The defendant, the Houston & Texas Central Railway Company, 
is a common carrier over the line of its road, extending from Aus- 
tin to Houston. 

The Galveston, Houston & Henderson Railway Company is a com- 
mon carrier over the line of its road, which extends from Houston 
to Galveston. 

The Houston Direct Navigation Company is a common carrier, 
running a line of steamers between Houston and Galveston. 

The rates of freight between Houston and Galveston over the 
tivo last-named lines of transportation were the same. 

The Galveston, Houston & Henderson Railway Company entered 
into a contract with the plaintiffs, Rust & Dinkins, to allow them a 
rebate of ten cents a bale on all cotton shipped by plaintiffs over 
its line. 

The Houston & Texas Central Railway Company undertook to 
carry cotton from Austin to Galveston, that is, beyond its own line, 
via the Houston Direct Navigation Company, at a rate of freight 
less, 7. e., at from $1.00 to $2.00 per bale, less than it would under- 
take to deliver the same freight in Galveston via the Galveston, 
Houston & Henderson Railroad. 
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The plaintiffs, Rust & Dinkins, availed themselves of the cheaper 
line, and forwarded their cotton to Galveston over the Houston & 
Texas Central Railway Company, and so by reason thereof lost their 
rebate of ten cents per bale promised them by the Galveston, Hous- 
ton & Henderson Railway Company. They sued and recovered 
judgment for $54.60 on this count. 

Counsel for appellant waived any complaint as respects the 
above item. 

A further supposed cause of action was set up, which may be 
briefly stated thus: About the time of the alleged grievances, a war 
for the control of freights existed between the Houston & Texas 

Yentral Railway Company and the International & Great Northern 
Railway Company, which latter had just then reached Round Rock, 
in Williamson county. At this time there was no fixed tariff of 
rates. The rates were subject to daily changes to meet the compe- 
tition existing. All rates were made with the patrons of the Hous- 
ton & Texas Central Railway Company (including plaintiffs) from 
day to day, by special contracts below regular tavriff’ rates. 

During the existence of this warfare between the two railroads 
(the precise date is immaterial), the Houston & Texas Central Rail- 
way Company entered into a special contract with two merchants 
in Austin, by which it was agreed that these two merchants would 
ship and the company would carry a certain specified number of 
bales of cotton, viz., fifteen hundred bales, during the season, from 
Austin to Galveston, at a fixed rate of freight, viz., $2.00 per bale; 
this rate of freight to be paid by these merchants whether the 
rates on cotton from Austin to Galveston, by reason of the existing 
competition, would go higher or lower. 

The Houston & Texas Central Railway Company made another 
contract about the same time with several merchants who resided 
and did business in Georgetown, Williamson county, Texas, a point 
beyond Round Rock, the termination of the International & Great 
Northern Railroad Company, whereby it was agreed that these 
merchants would ship all their cotton and freight by way of Austin 
and the Houston & Texas Central Railway to Galveston and New 
York at specified rates, the rate on cotton being fixed at $2.00 per 
bale from Austin to Galveston. 

The Houston & Texas Central Railway Company had also a con- 
tract with one of these Austin merchants for a rebate of fifty cents 
per bale on all cotton shipped by him during the cotton season. 

The contention and competition between the two railway com- 
panies came to an end before these contracts for transportation 
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made with the Georgetown merchants and the Austin merchants 
were executed. Upon a cessation of hostilities, rates from Austin 
to Galveston advanced, the tariff at one time being $3.50, and after- 
ward at $4.25 per bale, which the plaintiffs, Rust & Dinkins, were 
required to pay; the excess over and above the contract price, $2.00 
per bale, with the Georgetown and two Austin merchants being in 
some instances $1.50, and i in some $2.2: 

The plaintiffs allege that all freights on cotton shipped by them 
to Galveston during the fulfilment of said contracts over and above 
the rate fixed in said contracts were unlawfully extorted from them, 
and they brought this suit to recover back the amount paid by them 
in excess of $2.00 per bale. 

The evidence showed that plaintiffs had, during the fuifilment 
of said eontract, shipped so many bales of cotton as would, at the 
alleged excessive rates of $1.50 and $2.25 pe bale, make the amount 
of the verdict and judgment, less the —, which is 
not now here questioned. 

It only remains to be stated that the defendant company gave no 
notice to the public of an intended increase, or other notice or in- ' 
timation to plaintiff or the public that such special contracts would 
be made with these two Austin merchants; and the agent of the 
company, When said contracts were made, enjoined secrecy as to its 
terms upon the parties with whom the contracts were made. 

Plaintiffs were partners doing business in the city of Austin, 
Texas, in the manner and during the time alleged in their petition. 

Defendant is a corporation doing and conducting a railroad from 
Austin city to Houston city, ‘Tenan and doing nainsien between 
said places as a public common carrier for hire. 

That to reach their market with their merchandise, plaintiffs were 
compelled to employ the services of defendant, no other way being 
complete between said points. 

That plaintiffs had a contract for rebate with the Galveston, 
Houston & Henderson Railroad as declared and detailed in their 
petition, and that “ Exhibit B” is a true and detailed account, and 
amount of rebates to which plaintiffs would have been entitled in 
said contract, if, as they desired, they could have shipped their 
cotton from Houston to Galveston over said railroad. 

That the usual and regular rates between Galveston and Houston 
over the Houston Direct Navigation Company and on the Galves- 
ton, Houston & Henderson Railroad Company were, during the 
course of said shipments, the same. 

That plaintiffs desired to ship on the Galveston, Houston & Hen- 
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derson road the bales of cotton in “ Exhibit B” mentioned, and did 
not do so because defendant refused to so forward the same, except 
at a rate $1.00 to $2.00 more than by way of the Houston Direct 
Navigation Company, as set out in the plaintiffs’ petition. 

The plaintiffs shipped and paid freight as alleged in their petition, 
on bales of cotton either belonging solely to themselves, or to them- 
selves as owners by reason of advancements with power to ship and 
sell and deduct advances and expenses and account to their custom- 
ers for balances, as set out in “Exhibits A and C,” to an amount 
rendering the excesses over and above two dollars (and twenty-five 
cents) per bale, as therein stated, sufficient, in addition to the amounts 
stated in the charge by the court, as agreed upon, to make the 
amount of the verdict of the jury. The matters and items stated 
in the charge of the court were agreed upon as therein stated. 

Plaintiffs also proved the remainder of the items in excess in 
“Exhibits A and C” in cotton shipped by plaintiffs as forwarders 
for the owners — the facts in reference thereto being that plaintiffs 
did not own or have any present interest in said cotton, but had 
authority from the owners to sue for and recover excesses paid 
by them in the course of their agency. Plaintiffs were paid for 
their services as forwarders, and repaid freights paid out before suit 
was instituted. In reference thereto plaintiffs’ duty was to forward 
by the usual route by regular and usual rates. 

During all the times of the shipments referred to in this suit, 
defendants were carrying cottons, by the bale, similar in all respects, 
and in which the defendant’s duties and services were the same, 
from and to the same points, for parties who lived and did business 
in Georgetown, Williamson county, at the rate of $2.00 per bale, 
under the following contract: 

“ GrorGETOWN, Texas, September 28, 1876. 

“We, the undersigned merchants of Georgetown, hereby agree 
and bind ourselves as honorable business men that we will ship all our 
cotton and freight via Austin, and H. & T. C. R. R., at the follow- 
ing rates, viz. : 

“Cotton from Austin to Galveston, $2.00 per bale. 

“Cotton from Austin to New York, $4.50 per bale, via 
Morgan. 

“H. D. N. Co., freight, Galveston to Austin, fifty cents per one 
hundred pounds, all classes. 

“TH. D. N. Co., freight, New York to Austin, class 1, $1.00; class 
2, 90 cents; class 3, 80 cents; class 4, 70 cents; via Morgan. 

“This agreement to continue to January 1, 1877. 
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“The H. & T. C. R. R. Co. bind themselves to carry the freight 
and cotton at above rates. 





“i, L. Price & Bro., 
“ Amzt Taytor & Co., 
“ Ricker & Hopees, 
“M. E. Sreeces, 
“Davin Love, 

“©, A. D. Cramp, 
“G. D. Harris & Co. 

“A. S. Marr, West. Ag’t for H. & T. C. R. R. Co.” 

A similar contract was made with the merchants doing business 
in Austin, by the terms of which the defendant company agreed to 
carry a specified number of bales, to wit, fifteen hundred bales, 
from Austin to Galveston at the rate named, whether the rates pro- 
duced by competition should be above or below the price named in 
the contract; the facts being that the International & Great North- 
ern Railroad Company, a rival and company, common carriers, was 
completed to Georgetown, and was competing for freight. 

The said contract with the two Austin merchants was made at a 
time when all rates made with its patrons and customers, including 
the plaintiffs (by reason of the competition), were by special contract 
below regular tariff rates, made from day to day, and subject to 
daily changes to meet the competition with the International & 
Great Northern Railroad. 

Afterwards the two companies agreed upon rates fixed upon, 
which the plaintiffs were compelled to pay, when the Austin mer- 
chants were having their cotton carried under their contract at a 
less rate than plaintiffs, and so continued to the extent of the num- 
ber of bales named and specified in the contract was carried. 

The defendant company gave no notice to the public that special 
contracts would be made as was made with these Austin merchants, 
and the agent of the defendant, when said contract was made, en- 
joined secrecy as to its terms with the parties with whom the con- 
tracts were made. 

There was also a contract with one of these Austin merchants 
for a rebate of fifty cents per bale on all cotton shipped by him 
during the cotton season. 

The leading question involved in the appeal is presented in the 
third ground assigned by the appellant as error, to wit: “The court 
erred in charging the jury that the defendant railway company can- 
not discriminate in the price of freights on cotton raised and pro- 
duced at different points, without subjecting itself to the legal results 
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which follow such discrimination, and in stating erroneously in the 
charge what the legal results were, and in refusing, in connection 
therewith, to give the defendant’s second charge prayed for.” 

The objectionable charge was as follows: “The next question to 
dispose of is, whether a railroad that receives goods at Austin, to be 
shipped to Galveston, can discriminate in the price of freight be 
tween cotton raised at different points, and I charge you that 
it cannot do so without subjecting itself to all the legal results 
which follow such discrimination. The plaintiffs claim that the 
defendants have so discriminated as against them, charging them 
more for the transportation of cotton from Austin to Galveston 
than they charged other persons during the same period of time. 
If you find this to be a fact from the evidence, then the question is 
as to the measure of damages. I charge you that the company was 
under obligations to carry for one man just as cheap as for another, 
and the excess charge: to plaintiff, above that charged to other per- 
sons, if anything, during the same period, is the measure of dam- 
ages, and what is called discrimination.” 

The defendant, in connection with this charge, asked the court to 
give this instruction, which was refused: “A railroad company may 
discriminate in the price of carriage and transportation of cotton 
and other freight, when such cotton and,other freight would not 
really and in the ordinary course of-traffic and transportation seek 
some other channel. It may discriminate in favor of certain local- 
ities in the price of freight or carriage, in order to attract to its line 
cotton and other produce which but for such discrimination it would 
lose the carriage of.” 

The appellant assigns as error the refusal to give the following in- 
struction, among others: “ Fifth. If a contract is made with a rail- 
road company to carry cotton at certain figures, which at the time 
is not above the regular rates then charged all other persons, and 
the regular rates afterward go up, and persons are all charged higher 
rates than they were charged at the date of such contract, the com- 
pany would be compelled to carry out their contract, and that would 
not constitute what would be called discrimination against a party.” 
Verdict and judgment for plaintiffs for $1,099.35. 


Geo. Goldthwaite, for appellant. 
Upon an examination of the authorities the following propositions 
must be deduced: 
I. The law imposes the duty upon common carriers to carry for 
reward for all persons, indiscriminately. 
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II. The reward demanded by the common carrier must be reason- 
able, and, when prescribed by statute, must be within the prescribed 
limits. 

III. When the common carrier demands a greater reward than 
is reasonable for the service, or more than the rates prescribed by 
law, the party injured has, in this state, three remedial proceedings 
at his command: 

1. He may proceed by civil action under the statute. Pasch. Dig., 
art. 453. 

2. Ile may prosecute the common carrier, if a railway company, 
under the statute. Pasch. Dig., arts. 4929, 3375, 3378. 

3. He may have his civil action at common law to recover the 
excess illegally demanded and paid. 

IV. When a common carrier, for any reason satisfactory to him- 
self, undertakes to carry for one individual for a less reward than is 
demanded of another, who is required to pay more, but no more than 
is reasonable and within the rates prescribed by law, the latter has 
no right of action against the common carrier by the mere fact that 
the carrier has carried for another for a smaller reward. 

V. An individual cannot recover any portion of a reasonable 
charge made by a common carrier, fixed by established tariff and 
within legal limits, simply upon the ground that other individuals, 
in exceptional cases, have been charged a smaller reward for like 
carriage. Extortion, @. e., an unreasonable charge in excess of cus- 
tomary rates, or in excess of legal rates, must be the gist of the 
action to recover the excess paid. 

VI. When a carrier shows such a partiality or preference in favor 
of one or more individuals, by granting lower rates or other privi- 
leges not common to the public, whereby the preferred individuals 
may monopolize to the injury of other individuals or the public, 
when equality of charges is required by law, the parties injured 
may resort to the preventive remedy — injunction, or the state may 
proceed by information. 

And to cover other cases that will be cited by counsel, we add: 

VII. An executory contract made by a common carrier with an 
individual for deductions and rebates in his favor from the custom- 
ary and established tariff rates, cannot be enforced in an action at 
law against the carrier, for the same reasons that injunction will lie 
in the last preceding proposition. 

The principles of law contained in the above propositions are so 
thoroughly discussed in the cases cited, we will content ourselves 
with extracts from the opinions, with an occasional reference to the 
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arguments of the counsel on the winning side, and to the elementary 
books cited. 

Hutchinson on Carriers, note to § 302, says: “ The law as stated 
originally in the English notes to Coges v. Bernard, 1 Smith’s Lead- 
ing. Cases, 283, was that ‘ the sum charged must be no more than a 
reasonable remuneration to the carrier, and consequently not more 
to one, though a rival carrier, than to another for the same service.’ 
But when this statement of the law was quoted in the ar er of 
Baxendale v. Eastern Counties Railway, 4 Com. B. (N.S.), 63, Byles, 
J., said: ‘I know of no common law reason why a carrier may not 
charge less than what is reasonable to one person, or even carry for 
him free of all charge.’ In accordance with this suggestion the 
text of the English notes were altered so as to read, ‘ the hire charged 
must be no more than a reasonable remuneration to the carrier, 
though at common law there is no liability to carry at equal rates 
for all customers.’ ” 

Counsel in printed argument discussed his propositions with re- 
view of authorities. 


Hancock & West, also for appellant. 


Walton, Green & Hill, for appellee. 

I. We deny plaintiff in error’s general proposition, that plaintiffs 
show no cause of action by their allegations and the evidence. 
Messenger v. Penn. R. R. Co., 8 Vroom, 531; Audenried v. Phila. 
& Read. R. R. Co., 68 Pa. St., 370 (880); Parker ~. yo W. R. W. 
Co., 7M. & G., ¢ 253 (% 293) 5 Pickford v. G. J. R. W. Co., 10 M. & 
W., 399; Edwards v. Same, 8 Eng. L. & Eq., 447; 1 Smith's Lead- 
ing Cases, 261 (note e¢ seq. to Coggs v. Bernard); Chitty on Con., 
Al7a (old edition); 2 Add. on Con., § 1007; 2 Redf. on Railways, 1, 
189, 190, 445 (2); 1 Hilliard on Torts, 40. 

II. The rates charged plaintiffs by defendants were arbitrary, un- 
reasonable and illegal to the extent of the recovery here complained 
of. Const. Tex., art. X, sec. 2 (R. S., art. 22); Pasch. eee 453; 
Munn ». Ill., 4 Otto, 113; Guy ». Mayor, Baltimore (U. S.C), 
1880; Cumberland Vv alley R. R. Co.’s s Appeal, 62 Pa. St., oc (230); 
McDuffie v. The P. & R. R. R. Co., 52 N. H., 430 (13 Am. Rep., 72); 
Messenger v. Penn. R. R. Co., 36 N. J. (7 Vroom), 407 (13 Am. 
Rep., 457); Same Case, N. J. Ct. Errors and Appeals, 8 Vroom, 
531 (18 Am. Rep., 754); Vincent v. Chi. & Alt. R. R., 49 IL, 33 
(43); C., B. & Q. R. R. Co. v. Parks, 18 Ill., 460; Galena & C. U. R. 
R. Co. v. Raes, id., 488; People ex rel. Chi. & Alt. R. BR. Co., 55 
IlL., 95. 
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III. The contract between the Georgetown merchants and de- 
fendant was relevant to the issue, whether or not the rates charged 
plaintiffs were or were not more than reasonable, usual or legal rates 
for the service performed. McDuffie v. P. & R. R. R., supra; Vin- 
cent ». Chi. & Alt. R. R. Co., supra. 

IV. The portion of the charge of the court objected to, when 
read with the context, is a correct statement of the law of the case, 
and contains no error requiring reversal. Davis v. Loftin, 6 Tex., 
489 (500-1); Fowler ». Waller, 25 Tex., 701; Johnson v. Granger, 
51 Tex., 45; also, 2 Redf. on Railways, 446 (8); Stery on Bail- 


~ 


ments, § 508. 


Waker, P. J. Com. Apr.— The charge of the court asserts the 
proposition that it is unlawful for a railroad company to discriminate 
in the rates charged as freight between shippers over its road, where 
the transportation involves the like service to the one as to the other, 
and where the said shippers are sending their freights over the road 
during the same period of time. It likewise propounded the test 
whereby to ascertain and determine in what consisted the “ dés- 
crimination; which was defined, in effect, to consist of the single 
fact, without other qualification or exception, of charging a greater 
rate to the one person than to the other or others. Equality and 
sameness of charge for transportation to all alike is held in the 
charge to be a legal obligation on the part of the railroad company, 
and deviation from that test to bea violation of it; and further, that 
the difference between the amounts so charged to the parties re- 
spectively furnishes the measure of damages to the party who has 
paid the higher price. 

At the date of the transactions which originated this suit, no 
legislation had been had which affected or modified the common law 
rules applicable to the rights of a common carrier in respect to 
making contracts establishing rates of freight with its customers 
and patrons. The leading American decisions which have in recent 
times passed upon the obligations of railway companies towards the 
public in their relation of common carriers have been uniform, we 
think, in maintaining, on principles of the common law, irrespective 
of statutes, that their duty lies in the strictest impartiality in the 
conduct of their business, and in withhoiding all privileges or pref- 
erences from one customer which are not extended to all. See 
Hutchinson on Carriers, secs. 297-301, inclusive, and the cases there 
cited and discussed, and other authorities cited. 

Pierce, in his treatise on the Law of Railroads, p. 498, deduces 
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from the cases decided the following propositions: “A railroad 
company being under a public obligation as a common carrier, and 
being in a certain sense a public agent in consequence of holding by 
delegation the power of eminent domain, is required to treat the 
public with equality and fairness. It cannot discriminate in the 
transportation of persons and merchandise, by giving special privi- 
leges to one which it denies to another (citing Sanford v. Catawissa, 
W.& E.R. Co., 24 Pa. St., 378; Audenried v. Phil. & R. R. R. Co., 
68 Pa. St., 370; New England Express Co. v. Maine Cent. R. Co., 
57 Me., 188; McDuffee v. Portland & R. R. Co., 52 N. IL, 430; 
Chicago & N. W. R. Co. v. People, 56 IL, 365), or by charging for 
the same service higher rates to some than to others (citing Mes- 
senger v. Penn. R. Co., 7 Vroom, 407; Cumberland Valley R. Co.’s 
Appeal, 62 Pa. St., 218, 230; Camblos v. Phil. & R. R. Co., 4 Brew- 
ster, 563, 622; Vincent v. Chicago & A. R. Co., 49 Ll, 33). This 
rule is not to be inexorably applied so as, provided the rate is rea- 
sonable for all, to exclude contracts for transportation at a less rate 
in special cases, where, under the circumstances, the discrimination 
appears reasonable” (citing Fitchburg R. Co. v. Gage, 12 Gray, 
393; Sargent v. Boston & L. R. Co., 115 Mass., 416, 422; McDuffee 
v. Portland & R. R. Co., 52 N. H., 480, 451, 452; Eclipse Towboat 
Co. v. Pontchartraim R. Co., 24 La. Ann., 1. 

Hutchinson, in his work on Carriers, sec. 302, in a note, shows 
that there is a difference of opinion upon the question whether by 
common law. the common carrier was bound to charge the same rate 
for the same service to all parties; and he quotes from Byles, J., as 
follows: “I know of no common law reason why a carrier may not 
charge less than what is reasonable to one person, or even carry for 
him free of all charge.” The question was considered in the Fitch- 
burg Railroad Company v. Gage, 12 Gray, 393. The court said: 
“The principle derived from that source (the common law) is very 
plain and simple. It requires equal justice to all. But the equality 
which is to be observed in relation to the public, and to every indi- 
vidual, consists in the restricted right to charge, in each particular 
case of service, a reasonable compensation and no more. If the 
carrier confines himself to this, no wrong can be done and no cause 
afforded for complaint.” The author, in the discussion contained in 
the note, shows the construction which English courts have placed 
upon the English railway and canal traffic act of 1854, in regard 
to preferences in the rates charged for carrying. Thai act has 
been interpreted to apply to preferences of that character, and 
construed not to prohibit just and reasonable discriminations in 
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that respect. Certainly the rule of the common law is not more 
stringent against carriers than the act itself, which was passed 
in order to limit and restrict them in their dealings with the 
public. In this connection we will quote some of the comments 
of the author made in the note: “ Although the purpose of the 
act is to prevent, among other things, unreasonable discrimina- 
tion in rates to the prejudice or disadvantage of particular in- 
dividuals, it was not, it has been said, to relieve every person 
from all possible prejudice or disadvantage from any arrange- 
ment which might be made by the carrier, if the arrangement was 
for the benefit of the public at large, for the reasonable increase of 
the business and profits of the carrier, and was not entered into 
with a view to the advantage or preference of one party or disad- 
vantage of the other. . . . So the courts will not interfere if 
the charge or arrangement will greatly promote the interest of the 
carrier without unreasonably prejudicing those who may desire to 
employ him, or will be beneficial to the community, though disad- 
vantageous to particular individuals. . . . But though the court, 
when such a question is brought before it under the statute, it is 
said, will feel great reluctance in interfering with the carrier in the 
management of his own business, and his interest must be taken 
into the account, yet if the discrimination made by him subjects 
others to unreasonable disadvantages, it will interfere and enjoin the 
carrier from making such preferences. And so it will if the object 
of the carrier is, not solely his own advantage, but also to give a 
preference to one individual to the disadvantage of another, or to 
one locality to the prejudice of another.” The author appends to 
this note a reference to several English reported cases, which see. 

The rule applicable to the subject of discrimination or preferences 
given by railroad companies as to freight rates, as it is summarized 
by Mr. Pierce (quoted above), seems on reason and authority to be a 
just and correct statement of it, as it ought to be construed and 
held to apply under the principles of the common law. 

Our constitution, adopted April 18, 1876, contains the following 
section under article X: “ Railroads heretofore constructed, or 
that may hereafter be constructed in this state, are hereby declared 
public highways, and railroad companies common carriers. The 
legislature shall pass laws to correct abuses and prevent unjust dis- 
crimination and extortion in the rates of freight and passenger 
tariffs on the different railroads in this state; and shall from time to 
time pass laws establishing reasonable maximum rates of charges 
for the transportation of passengers and freight on said railroads, 
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and enforce all such laws by adequate penalties.” The legislature, 
in 1879, passed a Jaw on the subjects contemplated by the foregoing 
provision of the constitution; but being enacted after the plaintiffs’ 
cause of complaint occurred, does not require from us any discus- 
sion concerning it. The section of the aet referred to (art. 4257, 
R. 8.) provides, among other things, as follows: “ And no unjust 
discrimination in the rates or charges for the transportation of any 
freight shail be made against any person or place on any railroad 
in this state; and it shall be prima facie evidence of an unjust dis- 
crimination for any railroad company to demand or receive from one 
person, firm or company, a greater compensation than from another 
for the transportation in this state of any freight of the same kind 
or class, in equal or greater quantities, for the same or a less dis- 
tance, which prima facie evidence may be rebutted by competent 
testimony on part of such company, showing that the discrimina- 
tion, if any, was not an unjust one. And the question, upon an 
issue as to whether any alleged discrimination is unjust or not, 
shall be a question of fact, to be tried and determined as any other 
issue of fact in a case.” 

The organic law, together with the legislation had upon the subject, 
though not affecting the rights of the parties by reason of their 
operation upon them, are here quoted and referred to, to show in this 
connection that the constitutional direction given to the law depart- 
ment of government, as well as the legislative mind, both coincide 
in defining the meaning of the term “discrimination,” and in the 
meaning contemplated in the prohibition against “ discrimination,” 
with the general qualifications on the subject which we have pointed 
out as existing under decisions in America and in England. It is 
not mere discrimination that is rendered obnoxious and unlawful, but 
it is “ wnjust” discrimination. As to what shall constitute improper 
discrimination is not defined, nor attempted to be defined; it is a 
question of law and fact in the given case; and whether the dis- 
crimination be or not unlawful, must be ascertained by applying to 
the facts of the case the principles of the common law to the gen- 
eral policy of our statutory law governing carriers and railroads. 

The test of liability submitted by the charge was confined to the 
single question of inequality in the rate of freight charged to the 
plaintiffs as compared with the rate charged to certain other speci- 
tied persons, irrespective of any or all of the other facts of the case. 
In that the court erred. It ought to have been submitted to the 
jury to determine whether, under all the facts of the case, the de- 
fendant charged the plaintiffs a rate beyond what was reasonable, 














Barrie vy. Guepry. 





Syllabus. 





and beyond the price which wasexacted of the public generally at 
the times when the plaintiffs shipped their cotton on defendant’s rail- 
road. And, if, although the plaintiffs were not required to pay a 
higher rate than were the public generally, yet if the defendant had 
allowed to certain particular persons, or merchants in a certain par- 
ticular locality, more advantageous terms than had been given to the 
public generally, or to the plaintiffs, it ought to have been submitted 
as an issue of fact for the jury to determine, whether (under ap- 
propriate instructions applicable to the subject), under all the evi- 
dence applicable to the question, such preference so given was a fair 
and legitimate one; one justified by the common law rule forbid- 
ding the carrier to give to one special privileges which it denies to 
another, but which at the same time does not exclude as forbidden 
contracts for transportation at a less rate in special cases, where, 
under the circumstances, the discrimination appears reasonable. 

It does not become necessary to pass upon the correctness or not 
of the counter charges asked by the defendant and refused; it is 
sufficient that the charge of the court was erroneous and was calcu- 
lated to mislead the jury under a wrong test of defendant’s liability. 
On another trial, a charge properly applicable to the whole case can 
be given by the court under the law governing the case, and we 
deem it superfluous to pursue the investigation of this record any 
further. 

We conclude that the judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted November 23, 1882.] 





N. W. Barrie v. Vicrorta Guepry ET AL. 
(Case No. 4464.) 


1, Execurion sALE— VARtANCE.— Though ordinarily, if there be no objection to 
the form of a writ of execution, by motion to quash or vacate it, it will in many 
cases, where there is a variance between the writ and the judgment whic} is pro- 
duced to support it, be treated as valid, it will not be so regarded when the exe- 
cution describes a different defendant from the one mentioned in the judgment 
produced to support it. 

2. VaARIANCE.— An execution against P. B. Clements was not supported by a judg- 
ment against J. P. Clements, and a sale under such an execution did not pass title 
to property owned by J. P. Clements. 
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Error from McLennan. Tried below before the Hon. L. C. Alex- 
ander. 

Suit in trespass to try title, filed July 4, 1879, by plaintiff in 
error against a number of defendants. Two of these, Victoria 
Guedry and her husband, F. E. Guedry, filed a disclaimer on the 
24th of June, 1881, for the 10th day of May, 1880. And on the 
same day Fannie A. Nichols, joined by her husband, Charles H. 
Nichols, made themselves parties defendant, as landlords of the 
other defendants. They filed a general demurrer, general denial, 
and a plea of not guilty. The cause was submitted to the court 
without a jury, May 10, 1880. Judgment was rendered for the de- 
fendants, and plaintiff brought up the case by writ of error. 

The object of the suit was to recover a tract of land in McLen- 
nan county containing two hundred and seventy-two and 85-100 
acres. Both parties claimed under J. P. Clements as a common 
source. The plaintiff claimed under a judgment rendered in the 
district court of McLennan county on August 29, 1872, in the case 
of P. B. Chandler and 8. A. O'Bryan, executors, against J. P. Clem- 
ents, for the sum of $600, to be paid in three annual instalments, 
with interest at ten per cent. perannum. Said judgment was by 
consent to operate as a lien upon certain lands described in the 
petition, including the lands in litigation in this suit. This judg- 
ment being inaccurately entered, was, by consent of parties plaint- 
iff and defendant, amended and entered nune pro tunc on the 16th 
day of December, 1874. 

The amended judgment fully described the lands upon which it 
was to operate as a lien, including the lands involved in this suit — 
the land to be sold in tracts not exceeding forty acres. The first 
instalment of the judgment was paid by Clements. When the 
second instalment became due, an order of sale was issued which 
described the judgment as follows, to wit: “ Whereas, on the 29th 
day of August, 1872, P. B. Chandler and Sallie A. O'Bryan, execu- 
tors of 8S. E. O'Bryan, deceased, recovered a judgment in the dis- 
trict court of McLennan county against P. B. Clements, for the sum 
of $600,” describing the judgment accurately in every particular, 
except that it gave the initials of the defendant Clements as “ P. B.,” 
instead of J. P., and directing the foreclosure of the lien given in 
the judgment by the sale of the land. It speaks of the land as 
“the assets of Thomas B. Clements, now in the hands of J. P. 
Clements.” 

At the sale, N. W. Battle and Sallie A: Gregory became the pur- 
chasers. The recitations in the sheriffs deed are as follows: 
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“Whereas, by virtue of an order of sale issued . . . in favor of 
P. B. Chandler and Sallie A. O’Brien, executors, . . . P. B. 
Clements on a certain judgment rendered, etc., . . . and directed 
and delivered to me as sheriff, etc., commanding me, of the goods 
and chattels, lands and tenements of the said J. P. Clements, to 
make certain moneys,” etc. The deed conveys to the purchasers 
“the right, title and interest of the said J. P. Clements” in the 
land, and described it as the “assets of Thomas B. Clements, now 
in the hands of J. P. Clements.” The deed was dated August 3, 
1875. 

The second order of sale described the judgment in the same 
manner as did the first, and fully described the lands. 

N. W. Battle and Sallie A. Gregory were purchasers: also at the 
second sale. 

The sheriff's deed follows the order of sale in its description of 
the judgment, substituting the name “ P. B. Clements” for “J. P. 
Clements,” and conveys to the purchasers the right, title and interest 
of the said P. B. Clements. Deed dated October 5, 1875. 

Sallie A. Gregory and her husband, D. G. Gregory, conveyed to 
Herring & Anderson, and they conveyed to the plaintiff. 

The defendants claimed under a conveyance executed by J. P. 
Clements in 1873, and mesne conveyances down to them. 

The defendants objected to the judgment and the orders of sale 
when offered in evidence, but the grounds of objection were not 
stated. 

The judge stated the grounds of his decision to be, “that the 
judgments, orders of sale and deeds in evidence did not show that 
the title to the land in controversy was ever divested out of J. P. 
Clements. . . . That said proceedings did not show a valid. 
sale as to the said J. P. Clements.” 


Herring & Anderson, for plaintiff in error. 
Jones & Kendall, for defendant in error. 


De any, J. Com. App.— The three assignments of error may be 
summed up in one proposition, that the court erred in holding 
“that the judgments, orders of sale and deeds in evidence do not 
show that the title to the land in controversy was ever divested out 
of J. P. Clements, whois admitted to be the common source of title.” 

There is no explanatory evidence in the record. It is not shown 
that there was no such person as P. B. Clements, or that no judg- 
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ment was in fact rendered against him. But we are asked to 
assume, as a matter of law, that a judgment against J. P. Clements 
will support an execution against P. B. Clements, and that a sale 
under that execution will pass the title of J. P. Clements. To do 
this we must assume that P. B. and J. P. Clements are in fact one 
and the same person. It is necessary that the execution shall de- 
scribe correctly the judgment upon which it issues. Mistakes of 
description, however, will sometimes occur, and the question in each 
case is to determine what is the effect of the misdescription. 

Mr. Freeman, in his work on Void Judicial Sales, section 25, says: 
“The most frequent mistakes in the issue of writs are made in at- 
tempting to describe judgments. The name of the plaintiff or 
of the defendant may be incorrectly stated, or the amount of the 
judgment may vary from the sum for which execution issues’ ’ (and he 
inigat have added that the date of the judgment i is sometimes incor- 
rectly stated). ‘“ These mistakes and variances are amendable. If 
no amendment is made, and no objection to the form of the writ is 
interposed by motion to quash or vacate it, it must be treated as 

valid, unless the variance is so great that it appears not to be issued 
upon the judgment which is produced in its support.” And he 
refers us to his own work on Executions, sections 42 and 43. 

In his work on Executions, sec. 43, he says: “ There must in each 
case be sufficient to convince the court that the judgment offered 
in evidence, and that attempted to be recited in the execution, are 
one and the same. Hence, when the judgment offered in evidence 
was rendered ina different year and for a different amount from 
that recited in the execution, and no proof was offered to show that 
but one judgment had been rendered between the parties, the vari- 
ance was regarded as fatal” (citing 58 Ill, 167). 

The author cites a number of cases in which variances in the 
names of the parties have been held not to be fatal. Lee v. Crossna, 
5 Humph., 281, was a case in which judgment was rendered against 
three defendants, and execution issued against only two. The writ 
was held to be voidable only, and not void, and a sale of real estate 
under it passed the title. In Barnes v. Hayes, 1 Swan, 304, judg- 
ment had been rendered in favor of Levi Baker. The execution re- 
cited a judgment in favor of Payne for the use of Levi Baker. Held 
to be irregular, but not void. In most of the cases referred to by the 
author which are accessible to us, there was either no serious doubt 
that the execution had been issued upon the judgment which was 
produced, or else there was evidence in the record to show that the 
seeming variance was a mere clericalerror. In Alexander v. Miller, 
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18 Tex., 894, objection was made to an execution because it recited 
a judgment as rendered on the 9th, while the judgment, when pro- 
duced, appeared to have been rendered on the 6th. It was shown, 
however, that no judgment had in fact been rendered on the oth, 
but that the court had adjourned on that day, and these facts were 
held sufficient to account for the mistake. Weare referred by coun- 
sel to the cases of Hughes v. Driver, 50 Tex., 175, and Williams »v. 
Ball, 52 Tex., 603. But in those cases the misdescriptions were too 
slight to raise any serious doubt that the judgments. offered in evi- 
dence were the judgments on which the executions issued. In the 

‘ase before us a judgment is produced which was rendered against 
one man. An execution is offered which recites a judgment ren- 
dered against an entirely different man. We cannot conclude, with- 
out some other evidence, that these apparently different judgments 
were one and the same. 

Our opinion is that the judgment below should be affirmed. 


AFFIRMED. 


[Opinion approved November 23, 1882. ] 





F. A. Waters er At. v. Susan Sporrorp. 
(Case No. 1309.) 


. REGISTRATION — CERTIFICATE OF ACKNOWLEDGMENT — SEAL.— Quere, was a 
certificate of the acknowledgment of a deed before the clerk of the county court 
who was to record it, required, by the law in force in December, 1838, to be under 
the seal of the county court? 

. Same — Vatrpatine acts.— The registration, in 1855, of a deed, authenticated in 
1838 by the county clerk, without the seal, was at all events good, by force of vari- 
ous validating acts of the legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. 
Dig., arts. 5021, 5022. 

3. SAME — PRELIMINARY AFFIDAVIT.— The grantee in a deed, authenticated for 
record by proof of the handwriting of the grantee and a subscribing witness, was 
competent to make the affidavit required by the statute, that these parties were 
dead, or their residence out of the state or unknown. Hart. Dig., art. 2792. é 

4. Same — AUTHENTICATION BY EVIDENCE OF HANDWRITING.— See this case for 
authentication held sufficient, notwithstanding an apparent discrepancy in names, 

5. Practice.— An objection to the authentication of a deed because of a discrepancy 
of names is not entitled to favorable consideration when first made in a motion 
for new trial. , 

. IDENTITY OF LAND — MispEscriIpTion.— See this case for a discrepancy in names 
in the patent and in a subsequent conveyance held insufficient, under the other 
evidence, to raise a doubt as to the identity of the land, described in each. 

. EvipENcE — JUDGMENT IN REM — Manpamus.— A judgment in favor of pur- 
chasers of land at a tax sale, enforcing by mandamus against the sheriff their right 
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to a deed, is not a judgment in rem, and is not admissible in evidence against one 
neither a party nor privy to the proceeding. 

8. Tax DEED — Descriprion.— A tax deed which does not give such description of 
the land conveyed thereby as will identify it, is invalid, and inadmissible in 
evidence. 


AppraL from Kaufman. Tried below before the Hon. Green J. 
Clark. 

Action of trespass to try title, by Susan Spofford against F. A. 
Waters, H. J. Snow and J. M. Carter, the land in controversy being 
two thousand acres of a league and labor patented to Isaac Lee as 
assignee of Piere Tesia. Among other defenses, Waters and his co- 
defendants claimed as purchasers at a tax sale for taxes for the 
years 1867, 1868 and 1869, setting up a judgment of the district 
court of Kaufman county, in a proceeding instituted by them in 
1872 against the sheriff as the successor of the collector of taxes, 
commanding the sheriff to execute to them a deed to the land, set- 
ting up also the deed made by the sheriff in obedience to said 
judgment. 

The plaintiff showed a complete chain of title back to the patentee, 
one of the links in this chain being a certified copy of deed from 
Thomas Sims to Charles M. Gould, dated December 27, 1838, and 
recorded in Kaufman County June 29, 1855, the certificate of au- 
thentication appearing as follows: 

“ Repusric or Texas, County of Nacogdoches. 

“ Personally came before me, Daniel Lacy, clerk of the county 
court of said county, Thos. Sims, who acknowledged that he signed 
and sealed the foregoing instrument as his free act and deed, for the 
purposes therein expressed. 

** Witness my hand this 28th December, A. D. 1838 

“ Dantet Lacy, 
“Clerk Co. Court.” 

There was a bill of exceptions to the admission in evidence of this 
certified copy, presenting all the points made in appellant’s brief. 

Another link in this chain was a certified copy of a deed from 
Charles M. Gould to Otis M. Wheeler, dated February 10, 1844, and 
recorded July 8, 1854. In the copy the names of the witnesses ap- 
pear as D. N. Marange and A. G. Richardson. The following affi- 
davits authenticating the deed for registration appeared : 

“Tur Strate or Texas, County of San Augustine. 

*“‘ Before me, the undersigned notary public in and for the said 
county and state, personally came Otis M. Wheeler, to me well 
known, and made oath that Henry G. Richardson, one of the sub- 
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scribing witnesses to the annexed deed, has departed this life, and 
that the other witness, D. N. Marange, if living, he believes resides 
out of the state of Texas, the place of his residence being unknown 
to him. Ors M. WuHeEeE er. 

“Sworn to and subscribed before me this 8th day of July, A. D. 
1854, certifying whereto witness my hand and official 

[SEAL. | “FLV. McKer, 
“ Not. Pub. S. A. C.” 
“Tue Srare or Texas, San Augustine County. 

“ Before me, the undersigned notary public in and for said county 
and state aforesaid, personally came Travis G. Brooks and James A. 
Chaffin, to me well known, made oath that they were well ac- 
quainted with the handwriting and signature of Charles M. Gould, 
the grantor, and Henry G. Richardson, one of the subscribing wit- 
nesses to the annexed deed, from having frequently seen them write 
and sign their names, and that they verily believe the signatures of 
said Gould and said Richardson as subscribed to said deed to be the 
true and veritable and genuine handwriting and signatures. 

“J. A. CHarrin, 
“T. G. Brooks. 

“Sworn to and subscribed before me this Sth day of July, A. D. 
1854, certifying whereto witness my hand and official seal. 

“EF. V. McKee, 
“Notary Public.” 

The bill of exceptions to the admission in evidence of this copy 
recites that the defendants objected “ because the affidavit of Otis 
M. Wheeler of the death of Henry G. Richardson, and of the fact 
that D. N. Marange resides out of the state of Texas, is wholly in- 
sufficient within itself as a predicate for or to authorize the affida- 
vits of Travis G. Brooks and James A. Chaffin, of the fact that 
they were well acquainted with the handwriting and signature of 
Charles M. Gould, the grantor, and Henry G. Richardson, and be- 
cause each afiidavit is defective in itself, and both affidavits taken 
together are wholly insufficient as proof sufficient to have author- 
ized the deed to be recorded under the laws of this state at the time 
that proof was made, and because the affidavit of Otis M. Wheeler 
appears to be made by the same person as the grantee in the deed ; 
and because no person could testify at the date of said affidavit in 
his own behalf, under the rules of evidence at common law, either 
in court or out of court, directly or indirectly, unless permitted to 
do so by statute; and because the jurat of the officer taking the 
affidavit is insufficient. 
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Another link in plaintiff's chain of title was a deed from O. M. 
Wheeler to Sam. Y. Smith, conveying “one league of land lying 
and being situated in the county of Kaufman in said state, it being 
the same patented to Isaac Lee as assignee of Piere Techs.” There 
was evidence to the effect that the Piere Tesia league and labor 
survey was the only one in Kaufman county patented to Isaac 
Lee. 

The judgment described in defendants’ answer was set out at 
length in a bill of exceptions. The defendants’ evidence which was 
admitted, included a deed from A. T. Wilson, as tax collector for 
Kaufman county, of date June 5, 1879, reciting a sale of the land 
described therein for taxes of 1878, and conveying land described 
as stated in the opinion. There was also evidence tending to show 
the regularity of that sale. The case was submitted to the court 
without a jury, and judgment was rendered for appellee, the plaintiff. 


J. S. Woods, for appellant. 

I. The certified copy of deed from Thomas Sims to Charles M. 
Gould, to the land in controversy, was not admissible in evidence, 
because not sufficiently proven for record. The certificate fails to 
show that Thomas Sims was “ well known to,” or identitied before 
the officer, Daniel Lacy, who took the acknowledgment. See Prof- 
fatt on Notaries, p. 29, secs. 31, 32 and 33; 8 Cal., 461; 10 Cal., 239; 
30 Ill., 103; 12 Lowa, 389; 7 Humph., 84; 11 Conn., 129. 

If. The deed was incorrectly recorded and its record was void, 
because it affirmatively appears that no seal was used by the officer 
who took said acknowledgment. The certificate ends with these 
words: Witness my hand this 28th day December, A. D. 1838. 
Daniel Lacy, clerk county court. Hart. Dig., arts. 241, 2752, 2755, 
2769, 2588, 2591; Proffatt on Notaries, p. 35, sec. 38. 

III. The record of said deed from Sims to Gould was void, be- 
cause the certified copy of the acknowledgment before Daniel Lacy, 
as county clerk, affirmatively shows that no insignia of a seal used 
by him was inscribed on the records by the recording officer, when 
he recorded said deed and certificate. The seal accompanying said 
certificate of Daniel Lacy in his official capacity was as much a part 
of the instrument to be recorded as any other. The record is silent 
as to any insignia of a seal being inscribed upon the record. See 
28 Tex., 364. | 

IV. The certificate of acknowledgment before Daniel Lacy is 
void, because it does not appear to be officially made. The certifi- 
cate ends with these words: Witness my hand this 28th December, 
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A. D. 1838, Daniel Lacy, clerk county court; and nowhere says, wit- 
ness my hand officially. 

V. The record of the deed from Thomas Sims to Charles M. 
Gould was void, and the certified copy inadmissible in evidence, be- 
cause not proven for record as the law then required. This 
acknowledgment purports to be made by the grantor, Thomas Sims. 
It should have been proven for record by two subscribing witnesses. 
Hart. Dig., art. 2755. 

VI. Otis M. Wheeler could not testify in his own behalf in secur- 
ing the proof of the deed from Gould to him for record; therefore 
its record was void. Otis M. Wheeler was the grantee in the deed, 
and makes an affidavit of the death of Henry G. Richardson, and an 
equivocal annegren as to the residence of D. N. Morange. See 
Hart. Dig., art. 2792; 38 Tex., 645; Proffatt on Notaries, p. 33, sec. 
35; 46 Mo., ae 13 Mich., 320; 1 Greenl. Ev., secs. 390, 391 and 
404. 

VII. The proof of a deed for record is an ex parte judicial act, and 
no person, interested in such record, could testify in his own behalf 
on the 8th day of July, A. D. 1854. Wheeler was the grantee, and 
made an affidavit in his own behalf, as a predicate for the affidavit 
on depositions of Brooks and Chaffin. See Washburn on Real 
Property. 

VIII. The affidavit of Otis M. Wheeler, of the death of Henry 
G. Richardson, and as to the life of and residence of D. N. Morange, 
the subscribing witness to said deed to him (Wheeler) from Gould, 
is a nullity, because Henry G. Richardson is not a subscribing wit- 
ness to said deed. The certified copy of the deed from Gould to 
Wheeler shows that A. G. Richardson was the subscribing witness. 
See Hart. Dig., art. 2792. 

IX. The affidavit of Wheeler as to the life, death or place of 
residence of D. N. Morange, one of the subscribing witnesses to said 
deed from Gould to hin, is a nullity, because it is equivocal and not 
positive » to said Morange’s place of residence or death. See Hart. 
Dig., art. 2792; 13 Tex., 443; 29 Tex., 253; 22 Tex., 206; 26 Tex., 
348; 40 Tex., 32; 1 McCord, 511; 3 Watts, 144; Proffatt on 
Notaries, p. 63, sec. 51. 

X. The affidavit of Otis M. Wheeler is a nullity, because the jurat 
of the officer taking the same is insufficient and void. See Proffatt 
on Notaries, p. 65. 

XI. The sworn statement of Travis G. Brooks and James A. 
Chaffin, attached to the deed from Gould to Wheeler, is void, be- 
cause said oath, and the certificate of the officer taking the same, 
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nowhere shows that they were disinterested parties to said transac- 
tion. See Hart. Dig., art. 2792. 

XII. The affidavit of Brooks and Chaffin to the signature of 
Henry G. Richardson, one of the witnesses to said deed, is void, 
because said deed is not witnessed by Henry G. Richardson, as 
shown by the deed itself, but is witnessed by A. G. Richardson. 
Hart. Dig., art. 2792. 

XII. The sworn statements of Brooks and Chaffin are void as 
proof of said deed’s execution by Gould to Wheeler, because not 
positive to the facts of the signatures of Gould and Richardson. 
See 13 Tex., 443; 26 Tex., 348. 

XIV. The law required the proof to consist of the depositions of 
two disinterested witnesses; that of Chaffin and Brooks is an un- 
certain and equivocal affidavit, therefore void. See Hart. Dig., art. 
2792; 19 Tex., 154; Proffatt on Notaries, p. 63, sec. 51; 3 Blatchf. 
C. C., 456. 

XV. The deed from Otis M. Wheeler to Sam. Y. Smith is void as 
a conveyance of the land in controversy, because the land in con- 
troversy is part of a league and labor patented to Isaac Lee as 
assignee of Piere Tesia. The deed from Wheeler to Smith calls for 
a league of land patented to Isaac Lee as assignee of Piere Techs. 
See Norris v. Hunt, 51 Tex., 609. 

XVI. The deed from Wheeler to Smith is void, because it identi- 
fies a totally different survey as to quantity of acres and name of 
original assignor of the certificate. The land in controversy is out 
of a league and labor survey. The land mentioned in this deed is 
a league survey. 

XVII. The words Piere Tesia and Piere Techs are not dem sonans, 
and the ambiguity in the deed from Wheeler to Smith, mentioning 
a different survey by quantity than that mentioned in the patent 
to the land in controversy, cannot be cured by parol testimony. 

XVIII. The judgment obtained by appellants in the district court 
of Kaufman county, Texas, on the 23d day of February, A. D. 1872, 
against R. B. Shaw as sheriff and successor to the collector of taxes 
for said county, under the laws of A. D. 1866, after a hearing and 
mandamus against him, was material evidence in this case for 
defendants, and the court erred in excluding it. This judgment 
was rendered against Shaw on mandamus, commanding him to 
make appellants a deed to the land by reason of the fact that it had 
been condemned and sold to them for taxes in 1868 and 1869, under 
the constitution and laws of 1866. The judgment was based upon 
the theory that proceedings to collect taxes are proceedings in rem, 
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and that this land had been so condemned, and that appellants 
were entitled to their deed. See Pasch. Dig., vol. 2, arts. 7480-7503 ; 
General Order No. 139, August 9, 1869, Commanding General; 
42 Tex., 608; Freeman on Judgments, secs. 130, 135, and sec. 
606; 4 Am. Rep., 452; 10 Ohio, 152; Blackwell on Tax Titles, 
pp. 568, 569, 570, 411, 412, 413, 414; 20 Wis., 228 







Manion & Adams, for appellee. 







Srayron, Associate Justice.— It is insisted that the certified copy 
of the deed from Thomas Sims to Charles M. Gould was not admis- 

sible because not shown to have been properly recorded, in that 

the certificate of acknowledgment made on 27th December, 1838, be- 

fore the clerk of the county court of Nacogdoches county, does not 

appear to be authenticated by the seal of that officer, and for other 

reasons, which are entirely untenable and which will not be further 

considered in this opinion. 

It may be questioned whether, at the time the acknowledgment 
was taken, it was necessary that the certificate authenticating that 
fact was required to be under the seal of the county court, when 
the acknowledgment was made before the clerk who was to record 
it, or before the court. Hart. Dig., 2752, 2755. The land in con- 
troversy, at the time the acknowledgment was made, was most prob- 
ably in Nacogdoches county. 

The act of March 16, 1840 (Hart. Dig., 2768), seems to have 
required the certificate of acknowledgment to be authenticated by 
the seal of the officer taking it, only when taken before some officer 
other than the clerk who was to record it. 

The act of May 12, 1846 (Hart. Dig., 2785, 2790, 2794), expressly 
provided for the use of a seal in certifying acknowledgments taken 
before any officer, as no preceding act had done in reference to 
county clerks; and it provided that “they shall also record all 
, instruments authorized by law to be recorded by them, 
which were executed previous to the time this act takes effect, and 
which are acknowledged or proven in the manner provided for by 
this act, or by the laws which were in force at the time of such 
acknowledgment or proof;” thus recognizing that the manner of 
taking and certifying acknowledgments before that time was differ- 
ent to the mode prescribed thereby. 

If, however, the certificate of the county clerk should have been 
authenticated by his seal, and was not, a matter which is not made 
certain, as the original paper was not before the court upon the trial, 
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we are of the opinion that the record would be good under the acts 
of March 17, 1841 (Hart. Dig., 2776, 2777), act of May 12, 1846 
(Hart. Dig., 2789), and the act of 9th February, 1860 (Pasch. Dig., 
5021, 5022); the first of which had reference to acknowledgments 
and records made before its passage as well as to records made after 
that time upon prior acknowledgments. Butler v. Dunagan, 19 Tex., 
565. These statutes, as was said in the case above referred to, were 
“intended to remove objections to the sufficiency of the registry of 
deeds upon such acknowledgments, and to provide for their record- 
ing in future. It was a healing and enabling statute, and ought to 
be construed liberally.” 

The certified copy of the deed from Charles M. Gould to Otis 
Wheeler was objected to, upon the ground, first, that Wheeler, 
being the grantee, could not make the affidavit of the death or non- 
residence of the subscribing witnesses to the deed from Gould 
to him. 

We are of the opinion that the grantee was competent to make 
such proof preliminary to the introduction of the proof of the hand- 
writing of the grantor, and of at least one of the subscribing wit- 
nesses, by other witnesses. 

The law then in force (Hart. Dig., 2792) required the making of 
such an affidavit, but did not declare who might make it; it had to 
be made as the basis for the introduction of proof not strictly pri- 
mary in reference to the subject, and there was no more objection 
to a grantee making such an affidavit for that purpose than to the 
making of an affidavit by a party to a suit as to the loss or destruc- 
tion of a written instrument, as the basis for the introduction of 
secondary evidence of its contents. 

The facts were to be established by persons not interestéd, after 
such basis was laid; and as the chain of title offered in evidence does 
not show that they were interested, the contrary presumption must 
be indulged. 

The affidavit of Wheeler was sufficiently full, as were the state- 
ments of the witnesses who testified as to the signatures of the maker 
of the deed and one of the subscribing witnesses thereto. 

The certificates of the officer who took the affidavit of Wheeler, 
and of the witnesses who proved the necessary signatures to the 
deed, were also sufficiently full; and the only further objection to the 
evidence in this respect offered, was, that while the grantee and 
the witnesses who swore to the signatures of the maker, and one of 
the subscribing witnesses to the deed, speak of the witness as “ Henry 
G. Richardson,” the copy contained in the record shows that 
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“A. G. Richardson,’ and not “Henry G. Richardson,” was one 
of the subscribing witnesses. 

No objection upon this ground was offered to the deed when it 
was introduced, and not until the motion for new trial was made 
does the matter seem to have been presented to the court. As thus 
presented, the objection is not entitled to receive the favorable con- 
sideration to which it might have been entitled if presented at a 
time when the seeming discrepancy might have been explained. 

If, however, the objection had been earlier made, it is not be- 
lieved that it should have prevailed, for the affidavits of the two 
witnesses who testified to the genuineness of the signature of the sub- 
scribing witness, were made with the deed before ‘them, and they in 
substance state that the signature of one of the subscribing wit- 
nesses to the deed is the genuine signature of Henry G. Richardson. 

If they knew that thus the person known to them as Henry G. 
tichardson signed his name, and that the signature attached to the 
deed was his genuine signature, as he was accustomed to write it, 
that was sufficient, whatever may have been his true name. If 
they had intended to swear falsely, no such mistake in name would 
have been made, with the deed before them, as it evidently was 
from his affidavit. The probability is, that in copying the affidavit 
more than once, a mistake has been made by the copyist, or that 
Henry G. Richardson was accustomed to sign his name as it appears 
to the certified copy offered in evidence. Such ought to be the pre- 
sumption after the lapse of more than a quarter of a century. 

The identity of the land as described in the deed from Otis M. 
Wheeler to Sam. Y. Smith, which forms a link in the chain of 
appellee’s title, is sufficiently shown. 

It was granted to Isaac Lee as an assignee, and the fact that the 
patent states that he was the assignee of Piere Techs, while the con- 
veyance states that he was the assignee of Piere Tesia,is not suffi- 
cient to raise a doubt, in connection with the other proof in the 
case, as to the identity of the land. 

It seems that the land in controversy was sold for taxes in the 
years 1868 and 1869, and that appellants thereafter instituted a suit 
in the district court for Kaufman county against the sheriff of 
that county, to compel him by mandamus tomake a deed to them 
for the land so sold and by them bought, and a judgment in that 
cause was rendered in their favor. 

Neither the appellee, nor any one through whom she claims title, 
Was a party to that suit. 

On the trial of this cause, the judgment rendered in that cause was 
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offered by the appellants as evidence of title in them, and upon ob- 
jection the evidence was excluded. 

This is assigned as error, and itis claimed that such judgment was 
a judgment zn rem and conclusive evidence of their title. 

No such effect can be given to such a judgment, and it was prop- 
erly excluded, the appellee not being a party to the suit in which it 
was obtained. 

Had it been a judgment in a proceeding instituted against the 
property to subject it to sale for the payment of taxes due thereon, 
under a law authorizing such a proceeding, in which a court of com- 
petent jurisdiction had acquired jurisdiction over the property, with 
some show of reason, such effect might be claimed for a judgment 
and sale made thereunder. 

The appellants offered in evidence a decd made by the sheriff of 
Kaufman county as tax collector, which purported to be made to ap- 
pellants as purchasers at a sale made by him for taxes due on a league 
and labor of land “patented to P. Tesia” for the year 1878, and 
they also offered some evidence in regard to the regularity of the 
assessment and proceedings which preceded the sale; and it is claimed 
that that deed passed the title to land in controversy to the appellants. 

Without considering other questions which might affect the valid- 
ity of the deed in question as a muniment of title, it is suificient 
tosay that the description of the land, as described and attempted 
to be conveyed by the deed, isso uncertain and indefinite that no title 
whatever would pass thereby, however regular the proceedings an- 
terior to its execution may have been. 

The description of the land conveyed by the deed is as follows: 
“ One league and labor of land patented to P. Tesia, and known as 
survey No. 412, situated in Kaufman county, Texas, about four 
miles northeast of the town of Kaufman, less the sum of five hun- 
dred and eighty-eight acres claimed by Thomas A. Bynum, and fif- 
teen hundred and thirty-one acres claimed by Leon & H. Blum 
out of said league survey.” 

The provisions of the constitution and laws in reference to the 
effect to be given to tax deeds are very stringent, but to constitute 
a valid tax deed there must be such description of the land con- 
veyed thereby as will identify it. R.8., 4755, 4756; Wofford ». 
McKinna, 23 Tex., 44; Blackwell on Tax Titles, 423 et seg., and cita- 
tions; Cooley on Taxation, 286 e seq., and citations. 

There being no error in the judgment, it is affirmed. 

AFFIRMED. 


[Opinion delivered November 23, 1882.] _ 
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Leon & H. Brum er av. v. A. WEeTTreERMARK ET AL. 
(Case No. 1326.’ 

A. WerrerMARK ET AL. v. Leon & H. Buu er At. 
(Case No. 1330.) 


. NEW TRIAL— JURISDICTION TO GRANT DURING TERM.— The jurisdiction of the 
district court to set aside its own judgments continues during the term, and this is 
so although all the steps prescribed by the statute for the perfection of an appeal 
have been taken before the close of the term. 

. ApPEAL— To WHAT TERM RETURNABLE.— Where an appeal bond is filed and ap- 
proved during the term, the case is not returnable to the supreme court sooner 
than it would have been had the bond been filed and approved on the last day of 
the term. 

3. STATUTES CONSTRUED.— R. §., arts. 1387-8, 1401-5, and 1410, construed. 


‘ 


. CASE OVERRULED.— Cahn v. State, Austin term, 1880, overruled. 
. CASE FOLLOWED.— Kellogg & Co. v. White, Austin term. 1882, followed. 


Apprat from Rusk. Tried below before the Hon. A. J. Booty. 
Scott & Levi, N. G. Bagley and Drury Field, for Blum et al. 
G. HH. Gould and Jones & Wynne, for Wettermark e al. 


Govutp, Cuter Justice.— These cases, being in fact one and the 
same, have been consolidated and will be considered together. 
From the brief of counsel for Blum e¢ al. we extract the following 
history of the case: 

Leon & H. Blum, Holf, Weiss & Co. and Heidenheimer Bros., 
creditors of Morris Crown, acting in their own interest and that of 
the other creditors of Crown, brought this suit April 25, 1881, against 
Sharp B. Whitley as assignee of said Crown, and against Charles L. 
Numully and Charles G. Burnett as the sureties on the official bond 
of said assignee, and against A. Wettermark and Focke & Wilkens 
as colluding with said assignee in the conversion of one hundred and 
six bales of cotton belonging to said Crown’s estate and distributa- 
ble among the creditors of Crown, including petitioners. The suit 
is for the value of the cotton, $8,000, to be administered for the 
benefit of the creditors of Crown entitled to take under the assign- 
ment, to remove Whitley as assignee, and to appoint some person 
to take charge of the estate in the interest of the creditors. Judg- 
ment January 16, 1882, in favor of plaintiffs against Whitley, Wet- 
termark and Focke & Wilkens for $5,250, the value of the cotton, 
and against Burnett and Numully for $5,000, the amount of the 
official bond on which they were sureties, the recovery to stand as 
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assets of Crown’s estate and to be administered for the creditors 
entitled. The decree removes Whitley as assignee and appoints 
Leon Blum receiver to take charge of the recovery, the receiver to 
give bond in $10,000, conditioned to perform his duties and obey 
the directions of the court. 

Motion for new trial made by defendants and overruled, January 
16, 1882, defendants, in open court, giving notice of appeal. 

February 8, 1882, execution issued on said judgment, and levied 
on money to satisfy same and all costs of suit. February 8, 1882, 
defendants filed their appeal bond and assignments of error, and 
sued out a writ of supersedeas against said execution. February 8, 
1882, defendant Wettermark made new motions for new trial, recit- 
ing the foregoing proceedings as having been previously had, and 
asking that judgment be set aside and execution and return be 
quashed. 

February 9, 1882, Whitley, Numully and Burnett filed a motion 
to reform the judgment. February 11, 1882, the court set aside the 
order overruling the first motion for new trial and granted the 
second motion for new trial, setting aside the judgment on the merits 
of January 16, 1882, and quashing and vacating the execution and 
return issued February 8, 1882, to which action of the court the 
plaintiffs excepted on the ground that at the time of making the 
order the defendants had perfected their appeal to the supreme court 
and obtained a supersedeas. The term of court ended February 11, 
1882. 

At the next term of court plaintiffs made a motion reciting the 
fact that the court had announced its intention to try again the 
issues between the parties, and also reciting the previous proceed- 
ings in the cause, and asked that the court take no further action, 
but let the cause remain on the docket to await the mandate of the 
supreme court on defendants’ appeal. The court refused to make 
any order on this motion, but called the case for trial. The plaint- 
iffs declined to announce for trial, because the jurisdiction of the 
district court was ended and that of the supreme court vested as to 
the merits of the cause upon the perfection of defendants’ appeal. 
The cause was therefore dismissed for want of prosecution. The 
plaintiffs moved to reinstate the case on the docket to await 
the mandate of the supreme court on the defendants’ appeal, and the 
court overruled the motion, and to this action of tlre court the plaint- 
iffs excepted and gave notice of appeal. 

The transcript in No. 1326 is filed by the plaintiffs in the court 
below, who ask an affirmance of the judgment of January 16, 1882, 
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as on the appeal of the defendants below, and that the order of dis- 
missal for want of prosecution entered at the subsequent term, be 
reversed as upon the appeal of plaintiffs below. Their propositions 
assert that the judgment of January 16th was in its nature final, and 
that the defendants, after a motion for new trial had been overruled, 
perfected an appeal to this court, and that thereby the jurisdiction 
of the district court was superseded, and jurisdiction over the merits 
of the whole suit was transferred to and vested in this court. Hence 
they say that the subsequent order of the district court setting aside 
the judgment was void, and the order of that court at its July term, 
dismissing the case, was also erroneous or void. 

The settled rule of the common law is thus stated in Freeman on 
Judgments, quoting from Lord Coke: “ During the term wherein 
any judicial act is done, the record remaineth in the breast of the 
judges of the court and in their remembrance, and therefore the 
roll is alterable during that term, as the judges shall direct: but 
when the term is past, then the record is in the roll, and admitteth 
no alteration, averment or proof to the contrary.” Mr. Freeman pro- 
ceeds: “ Of the law thus laid down, the only part remaining un- 
shaken to the present time is that during the term the proceedings 
remain in the breast of the judges. Not only the records during 
that time are subject to the revision of the court, but the judgment 
itself may be altered, revised or revoked, as well as amended in 
respect to clerical errors and matters of form.” Sec. 69. 

This rule has often been affirmed by this court. Wood v. Wheeler, 
7 Tex., 16; Sweeney v. Jarvis, 6 Tex., 39; Chambers v. Hodges, 3 
Tex., 517; Puckett v. Reed, 37 Tex., 308; Milam County v. Robert- 
son, 47 Tex., 222; Bryorly v. Clark, 48 Tex., 353. 

In accordance with this fixed principle, the uniform practice, prior 
to the adoption of the Revised Statutes, was, in cases of appeal, to 
regard the case as in no event returnable to this court sooner than it 
would have been had the appeal bond been filed and approved on 
the last day of the term of the district court. That is, if notice of 
appeal were given, and the appeal perfected by giving bond during 
the term, so that nothing more remained for appellant to do on his 
part to secure his right of appeal, still the appeal was not regarded 
as perfected for the purpose of fixing the time within which the 
transcript was required to be filed in this court until the close of the 
term. 

The claim now is that the Revised Statutes require the appeal to 
be regarded as perfected for all purposes on the day the bond is 
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given and approved. The articles of the Revised Statutes relied on 
are the following: 

Art. 1387. An appeal may, in cases where an appeal is allowed, 
be taken during the term of the court at which the final judgment 
in the cause is rendered, by the appellant’s giving notice of appeal 
in open court, which shall be noted on the docket and entered of 
record, and by his filing with the clerk an appeal bond, or affidavit 
in lieu thereof, as hereinafter provided, within twenty days after the 
expiration of the term. 

Art. 1388. In cases where the appellant is not required by law to 
give bond on appeal, the appeal is perfected by the notice provided 
for in the preceding article. 

Arts. 1400 and 1401 prescribe the requisites of an appeal bond, 
or affidavit in lieu thereof, not to have the effect to suspend the 
judgment, or prevent the issuance of execution, but which never- 
theless have the effect of perfecting the appeal. Arts. 1402, 1403. 

Arts. 1404 and 1405 prescribe the requisites of a suspensive appeal 
bond, and art. 1406 provides that upon the filing of such bond “ the 
appeal or writ of error shall be held to be perfected, and the execu- 
tion of the judgment shall be stayed, and should execution have 
been issued thereon, the clerk shall forthwith issue a supersedeas.” 

Art. 1410 directs the clerk, “ when an appeal or writ of error has 
been perfected,” on thé application of either party to make out and 
deliver the transcript. 

A comparison of. these articles with the statutes in force previous 
to the adoption of the Revised Statutes leads us to the conclusion 
that they were not designed to change the fixed rule that during the 
term the district court has power to set aside its judgments, or to 
change the time for filing the transcript in this court. Certainly it 
was within the power of the legislature to make these changes, and if 
they had so intended, it would have been easy to have expressed 
that purpose in unmistakable terms. This has been done in regard 
to felony cases. The law directs that such appeals “may be prose- 
cuted immediately ” “without regard to the law govern- 
ing appeals in other cases,” and that “the transcript may be filed in 
the court of appeals, and the case tried and determined in said court, 
while the district court in which the conviction is had is yet in ses- 
sion.” Kk. 8., Code Crim. Proc., arts. 843-4; Pasch. Dig., art. 3185. 
We find no such plain expressions of intention as to civil cases. 
The statute, it is true, says an appeal may be taken during the term, 
but this is no more than was said in the former statutes. Art. 





Leon & H. Brium v. Werrermark. 





Opinion of the court. 





1510, sec. 19, of the act of 1848, prescribed that “ Any party to a 
civil suit . . mav appeal from such final judgment to the 
supreme court during the term of the district court at which such 
final judgment or decree was rendered.” The present law, like the 
former, fixes twenty days after the expiration of the term as the 
time within which the bond must be given. Pasch. Dig., art. 1491. 
Then, as now, there were numerous cases when no appeal bond was 
required, but the appeal was in one sense “perfected ” when notice 
of appeal was given and entered of record. Yet,so far as we are 
advised, it was never held or claimed that such notice perfected the 
appeal so as to divest the jurisdiction of the district court over its 
judgment during the term, or that the term of this court to which 
such appeal should be returnable was to be fixed otherwise than by 
counting from the last day of the term of the district court. 
Under the Revised Statutes, when no bond is required “the appeal 
is perfected by the notice.” Art. 1388. The statute draws no dis- 
tinction between an appeal so perfected and an appeal perfected by 
a suspensive appeal bond. If the expression “ perfected appeal ” 
means in all cases an appeal so perfected that the jurisdiction of the 
district court is divested, then in cases of appeals by executors, ad- 
ministrators and guardians, or by the state or some incorporated 
cities whose charters relieve them from the necessity of giving 
bond, a party, by promptly giving notice of appeal, may at once 
take the caso out of the power of the court. 

Where there are several parties appellant, including an adminis- 
trator whose appeal is perfected by notice, and including others who 
perfect their appeal by bond after the close of the term, if the con- 
struction contended for prevail, there would sometimes be difficulty 
in ascertaining to what term of this court the appeal were return- 
able. [Further legislation would be needed to avoid confusion. 

It is conceded that the intention of the statute is not free from 
doubt, but our conclusion is, that in so far as the term of court 
to which an appeal is returnable is concerned, the Revised Stat- 
utes are but continuations of the former statutes. The writer at 
one time entertained a different view from that which he now holds 
in common with the other members of the court. The court, in- 
deed, held differently in passing on a motion in the case of Cahn ». 
State, Austin term, 1880. 

At the last Austin term, however, in the case of Kellogg & Co. v. 
White, from Washington county, the question was carefully con- 
sidered after argument on both sides, and the conclusion was that 
during the term the judgment remained in the breast of the court, 
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subject to its control. No written opinion was delivered in either 
of these cases, and it has been deemed proper now to reduce our 
views to writing. 

In accordance with these views, the judgment of July 11, 1882, 
dismissing the cause for want of prosecution, is affirmed, the 
costs of that appeal to be paid by appellants L. & H. Blum and 
others; and the transcript in cause No. 1330 is stricken from the 
docket at the cost of A. Wettermark e¢ al., by whom it was filed. 

Case No. 1330 stricken from docket. Case No. 1326, judgment 
affirmed.' 


[Opinion delivered November 23, 1882.] 





T. C. Greenwoop v. T. W. Pierce. 
(Case No. 3416.) 


1. Acent —ContRAct.— The representations of the agent of a railway company, 
made in the sale of lots at a depot town, as to the future location of the road with 
reference thereto, when made as inducements to the purchaser of a lot to contract 
therefor, become, when acted on in making the purchase, assurances and under- 
takings, which the road is bound to comply with. 

2. Same— Damaces.— A purchaser misled to his prejudice by such representations, 
cannot, in an action for damages, recover the value of improvements made on the 
property bought; such damages would be too remote. The measure of damages 
would be the difference, ordinarily, between the contract price and the actual value 
of the property. 


Error from Caldwell. Tried below before the Hon. L. W. Moore. 

Pierce brought this suit against Greenwood the 17th day of 
August, 1875, on the following note: 

“ $177.50. Luine, Texas, July 8, 1874. 

“Twelve months after date, for value received, I promise to pay 
Thomas W. Pierce, of Boston, Mass., or order, one hundred and 
seventy-seven and fifty one-hundredth dollars in gold, with ten per 
cent. interest until paid. 

“This note is given for the balance of purchase money due on 
lot number one, in block number forty-eight, in the town of Luling, 
on the line of the G. H. & S. A. Railway, Caldwell county, being 
the same note referred to in the deed to said lot, of even date 
herewith. 

(Signed) “'T. C. GreENWwoop.” 


'Nore.— A motion for rehearing in these causes transferred to Galveston term, 
1883, and there refused. 
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Plaintiff sought to recover the amount of the note and secure a 
foreclosure of the vendor's lien upon the lot described, alleging that 
the note was given for part of the purchase money for the lot 
which he had conveyed to Greenwood, the note being mentioned in 
the deed. 

Greenwood answered, in substance, that one hundred acres of land 
constituting a portion of the town of Luling, and of which this lot 
was a part, was donated to the Galveston, Harrisburg & San Anto- 
nio Railroad Company, but was nominally conveyed to Pierce, who 
was the reputed owner of the railroad, the president and general 
manager of the railroad company, and had full power to locate the 
depots and have the road constructed in such manner as he might 
wish; that the one hundred acres of land was divided into blocks 
and lots, and delineated on a map; that upon this map was also de- 
lineated the track and switch of the railroad, and the freight and 
passenger depots were designated thereon; that the lots were sold 
by the company through an agent at public sale; that the agent ex- 
hibited the map at the time, and sold the lots with reference to the 
same, and represented to the purchasers that the road would be con- 
structed and the depots located as shown upon the map. Also that 
appellant relied upon these representations, and was thereby induced 
to make the purchase; that the company wilfully and intentionally 
ignored these assurances of the agent, and constructed the road and 
erected the depots in other and different places than those designated 
“pon the map, and as represented by the agent at the time of the 
sale; that by reason of these changes the lot purchased by appellant 
was rendered entirely valueless ; that the construction of the road 
and erection of the depots were done by appellee with intent and 
purpose of enhancing the value of his own property in the eastern 
part of the town, and with the intent to injure and wrong the 
appellant. 

That appellant, relying upon the good faith of appellee, imme- 
diately after the purchase, or as soon thereafter as he was able to do 
so, erected permanent improvements upon the lot to the value of 
$1,000, and that he was damaged by reason of the frauds of the ap- 
pellee and company in the sum of 82,000, all of which was pleaded 
in reconvention. 

To these answers the appellee excepted on several grounds, among 
them: Ist. That the railroad company was the party against whom 
the right of action, if any, was shown. 2d. That the damages 
claimed were of a public nature, affecting alike all the purchasers at 
the sale. The answer did not show that defendant was deceived by 
the assurances, and that they were not dependent covenants. 













































132 GreEENWoop v. Prerce. [Tyler Term, 





Opinion of the court. 








On September 28, 1876, the cause was tried. The appellee’s ex- 
ceptions to appellant’s original and amended answer were sustained, 
judgment rendered for the amount of the note, and the lien fore- 
closed. 


T. C. Greenwood, for appellant. 


Collins & Collins, for appellee. 





Warts, J. Com. Arr.— But one question is presented by the record 
for determination, and that is, did the court err in sustaining the 
exceptions to the original and amended answer? 

The proposition that the representations of the agent that the 
road would be constructed and the depots erected as designated 
upon the map could not be fraudulent because these representations 
related to matters in the future, is not correct under the facts of 
this case. : 

Justice Wheeler, in discussing that question in Henderson »v. Rail- 
road Company, 17 Tex., 580, used the following language: “ But it 
is not necessary, in order to render the representations and assur- 
ances of a party, on which others have acted, binding upon him, 
that they should have relation to facts which had _ previously trans- 
pired. The representations as to what the defendants would do, 
when used as inducements to others to contract with them, became 
assurances and undertakings which they were bound to fulfil. 
They were obligatory upon them, and must be so held, or the con- 
tract would be void for the want of mutuality.” 

So in this case, if the lot was sold with reference to the map, and 
upon the representations that the road would and should be con- 
structed and depots erected as therein delineated, and that the ap- 
pellant was thereby induced to make the purchase, then these 
representations are obligatory upon the party, and a failure to com- 
ply with them would be just as detrimental to appellant as if he 
had been induced to make the purchase upon a misrepresentation 
relating to some matter in the past. The matters to be done con- 
stituted a part of the consideration of the note. 

The damages asserted in the answer, accruing to appellant from 
his constructing improvements on the lot, are not such as can be re- 
covered in a case like this. It does not appear from the answer but 
that these improvements were placed upon the lot after the road 
had been constructed through and the depots erected in the town of 
Luling: and if the improvements were placed upon the lot before 
the road was so constructed and the depots erected, then such dam- 
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ages would not be recoverable, for remote or contingent damages 
would not be considered as coming within the contemplation of the 
parties, nor would such damages be the natural and legal sequence 
of a failure to construct the road and erect the depots just as they 
were delineated upon the map. Brandon v. Manufacturing Co., 51 
Tex., 121. 

In a suit of this character, the measure of damages for failing to 
comply with the assurances upon which the property was sold 
would ordinarily be the difference between the contract price and 
the actual value of the property. There is nothing in the circum- 
stances of this case, as presented by the answer, that would require 
the application of any other than the general rule. Wright ». 
Davenport, 44 Tex., 164. 

It is urged that the appellant ought to have made the railroad 
company a party to the suit, so as to have secured redress from the 
company for the wrongs complained about. 

But the effect of the averments of the answer is, that appellee 
was throughout the entire transaction, including this suit, acting in 
the capacity of trustee or agent for the railroad company. If such 
be the fact, there is no reason why appellant could not, as against 
him, assert the damages and secure an abatement of the purchase 
money, not to exceed the amount of the note sued on. Under the 
averments of the answer, appellant could not recover an individual 
judgment against appellee for damages accruing to him on account 
of the wrongs done by the agents of the railroad company. 

Appellee is not averred to be the owner of the railroad; it is said 
that he is the reputed owner, and the president and acting general 
manager of the company. It is not averred that the “ Galveston, 
Harrisburg & San Antonio Railroad Company ” is a corporation duly 
incorporated, and the designation of the same by that name does 
not give rise to the presumption that it is a corporation. Life In- 
surance Co. v. Davidge, 51 Tex., 249. 

Considering it, however, as an unincorporated company or partner- 
ship, or as a body duly incorporated, the same result would follow. 
The averment that appellee is the reputed owner of the railroad is 
not tantamount to a direct averment that he was the owner. He 
might be the reputed owner, but in fact have no interest in the mat- 
ter whatever; and as the party’s pleading must be taken most 
strongly against the pleader, under the averments in the answer 
appellee cannot be considered as the owner of the railroad. 

Again, he might have been the owner at the time the suit was 
instituted, but not the owner at the time the sale was made, and 
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therefore not liable for the antecedent obligations of the com- 
pany. 

In our opinion, the averments contained in the original and 
amended answer are sufficient to entitle appellant to a hearing to 
the extent of securing an abatement of the purchase money, as here- 
tofore mentioned; and to that extent the court erred in sustaining 
appellee’s exceptions. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved June 10, 1882. ] 


Nore.— This opinion should have been in 57th Texas, but the record was not 
accessible. 





W. E. Pootr v. Tut H. & T. C. R’y Co. 


(Case No. 3383.) 


1. LraBriity OF ATTORNEY — Fraup.— A wholesale merchant at Galveston, learning 
of the insolvency of a firm to whom he had shipped goods by rail, notified the 
railroad agent at their point of destination of his purpose to stop the shipment 
in transitu, who replied that the shipment would be protected. Afterwards, and 
before the arrival of the goods, the purchasers assigned the bill of lading without 
consideration to their attorney-and gave him a written order on the railway agent 
at an intermediate station for the goods. The attorney then intercepted the ship- 
ment before the goods reached their destination at the way station, remarked 
them in the name of a fictitious firm, effaced from the cases the name of the orig- 
inal purchaser, and reshipped the goods thus marked to their original destination, 
where they were delivered to the original purchaser. In a suit by the wholesale 
merchant against the railroad company and the attorney, held, 

(1) A charge to the effect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent ownership of the goods, for the 
purpose and with the intention of committing a fraud upon the creditor, could not 
be heard to deny his liability to him iur the loss thereby sustained. 

(3) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ‘‘ general freight agent,’’ and serv- 
ice of citation on the station agent having control of freights of the railway 
company at the point of destination of the goods, was service on the company. 
Notice to such an agent of stoppage én transitu was notice to the company. 

(5) Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. 


Error from Falls. Tried below before the Hon. D. M. Prender- 
gast. 
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Poole brought this suit January 5, 1875, against the railroad 
company, J. L. Scott and La Prelle & Bro. (The latter were dis- 
missed on the ground of insolvency.) 

The case as made was in effect this: Poole, a merchant in Gal- 
veston, sold to La Prelle & Bro., merchants at Marlin, thirteen 
eases of boots and shoes, November 23, 1874, on a credit of ninety 
days. On that and the next day the goods were shipped; and on 
the morning of the 25th, two days after the sale, Poole, ascertain- 
ing that the La Prelles were insolvent, immediately telegraphed to 
his attorney at Marlin to stop the goods. The attorney imme- 
diately gave written notice to that effect to the station agent of the 
railroad company at Marlin, who replied that the shipment would 
be protected. Subsequently the attorney informed the La Prelles 
what had been done, and they told him to have the goods reshipped 
to Poole. Afterwards they assigned their bill of lading to Scott, 
their attorney, without consideration, and also gave him a written 
order on the station agent at Hearne for the goods; with these, 
Scott obtained possession of the goods at Hearne; he erased the 
name of La Prelle & Bro. from the boxes, and inserted that of J. 
L. Scott & Co., and reshipped the same on another bill of lading. 
The goods arrived at Marlin November 30, 1874, and were delivered 
toa dr ayman on his presenting the bill of lading of Scott & Co., 
and the goods were charged and delivered to La Prelle & Bro. 
Poole failed to secure the possession of the goods, and brought this 
suit for their value. 

The case was tried April 5, 1876, and under the charge of 
the court the jury returned a verdict in favor of the defendants, 
and judgment was rendered accordingly. 

In the charge of the court the jury was told “ that, to make the 
defendant Scott liable, it must be shown by the evidence that he 
was acting, not as agent of La Prelle & Bro., but for himself ~ 


Jackson & Jackson and B. L. Aycock, for plaintiff in error. 


Geo. Goldthwaite, for the railroad company. 

I. La Prelle & Bro. were the owners of the goods, and had the 
legal right “to anticipate the end of the transitus, and thus put an 
end to the right of stoppage 7” transitu. ae on Sales, 1 
Eng. ed., 649-50; London & N. W. Railway Co. v. Bartlett, 7 H. 
& N. (Exch.), 400; Schouler on Personal ~ dosed vol. 2, p. 592; 
Woods v. Yeatman, 15 B. Mon. (Ky.), 270. 

II. It being lawful for La Prelle & Bro. to intercept the goods at 
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an intermediate point, and this having been accomplished, the orig- 
inal contract of carriage, made at Galveston, upon the receipt of the 
goods, terminated at Hearne, where La Prelle & Bro., by Scott (if 
you please), acquired the posses ssion of the goods 

III. Fraud cuts no figure in the case; for whatever may be said 
of the morale of the transaction, La Prelle & Bro., in intercepting 
the goods at Hearne, exercised a legal right. 

IV. In order to make the notice effectual, it must be given either 


to the person who has the immediate custody of the goods, or to 


the principal whose servant has such custody, at such time and 
under such circumstances that he may, with reasonable diligence, 
prevent the delivery of the goods to the purchaser or consignee. 
Edwards on Bailments (2d ed.), 487; Chitty on Carricrs (with Am. 
notes), 163; Whitehead v. Anderson, 9 M. & W., 533; Houston on 
Stoppage in Transitu, 54; Benjamin on Sales (1 Ene. ed.), 654; 
Schouler on Personal Property, 595; Hutchinson on Carriers, § 412. 

V. The effect of the notice which was given to the agent at Mar- 
lin, upon the company, is to be affected: 1. By the scope and nature 
of his agency; and 2. The lawful power of the consignee to defeat 
the consignor’s right of stoppage 7 transitu. 

VI. If, at the time when the notice was given to the agent at 
Marlin, he was not then the custodian of the goods, and the business 
was not then within the scope of his agency, the notice to him was 
ineffectual for any purpose; was no notice whatever, and he was not 
required to communicate it to his principal, the company. If the 
notice to the agent at Marlin was sufficient to stop the goods in 
transitu, it was instantaneously effective upon him, and it was not 
necessary, and he was not required, to communicate it to the com- 
pany. Wherefore it is that the law e::pressly declares that the 
notice shall be given to the person who has the imme:iate possession 
or custody of the goods, or “to the principal whose servant has 
such custody, at such time and under such circumstances that he 
may, with reasonable diligence, prevent the delivery of the goods to 
the purchaser or consignee.” 

VIL. The notice to the company, through the agent at Marlin, 
was effective only to the extent that the company would be re- 
quired to act by and through that agent. This proposition is ele- 
mentary, and is the foundation of the law of notice to principals 
through agents. 

VIII. In order for the consignor to protect himself against the 
exercise of the consignee’s right to intercept and obtain possession 
of the goods before their arrival at their original destination, where 
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they would come into the custody of the agent there, it was his 
duty to give notice to the principal, the carrier, or its agent having 
the present actual custody of the goods. 

IX. The head and the executive officers of the railroad company 
must, it is to be presumed, always be found at the principal office 
of the company required by law to be established, and notice of the 
location to be given to the public by advertisement. Pasch. Dig. 
of Laws, § 4888, p. 816. 


Warrs, J. Com. Arp.— That part of the charge of the court 
regarding the liability of the appellee Scott is objected to by appel- 
lant as erroneous. The evidence disclosed by the record unmistak- 
ably shows that after r appellant had given notice to the station agent 
at Marlin of the stoppage in transitu, that the La Prelles made a fr aud- 
ulent assignment of the bill of lading to Scott, and at the same 
time gave him a written order on the station agent at Hearne for the 
goods. Armed with these, Scott intercepted the shipment at 
Hearne, obtained possession of the goods, effaced from the boxes 
the name of La Prelle & Bro., and inserted that of J. L. Seott & Co. 
(a bogus firm). He then shipped, by the same line, the goods to 
the bogus firm at Marlin, taking a bill of lading in that name. 
When the shipment arrived at Marlin it was delivered to a drayman 
on his prese nting to the agent the J. L. Scott & Co. bill of lading, 
and was immediately delivered to the insolvent firm of La Prelle & 
Bro., and thus defeated appellant in getting the rightful possession 
of his goods. 

There is no pretense that Scott did not fully understand and com- 
prehend the object and purpose of the fraudulent assignment of the 
bill of lading. It is shown by his intercepting and reshipment and 
delivery of the goods to La Prelle & Bro. On the contrary, by his 
own evidence it is made to appear that the whole thing had been 
pre-arranged between him and the La Prelles for the object and with 
the purpose of defeating the appellant in getting the rightful pos- 
session of his own property. It is said by some of the witnesses 
that he was the attorney for and representing the La Prelles. 

Having assumed the apparent ownership of the goods, for the 
purpose and with the intention of consummating the fraud upon 
appellant, he will not be heard to deny his liability to appellant for 
the loss sustained by reason of his wrongful acts, under the privi- 
leges of an attorney at law, for such acts are entirely foreign to the 
duties of an attorney; neither will he be permitted, under such cir- 
cumstances, to shield himself from liability on the ground that he 
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was the agent of the La Prelles, for no one is justified on that 
ground in knowingly committing wilful and premeditated frauds for 
another. In this particular the charge of the court was clearly 
erroneous. 

The court also instructed the jury as follows: “If you find for 
the defendant Scott under the preceding instruction, then, to hold 
the railroad company liable, the evidence must show that the gen- 
eral freight agent was notified not to deliver the goods to the pur- 
chaser, or that the agent from whom Scott obtained possession was 
so notified. Notice to thé agent of the company at Marlin alone, 
would not be sufficient, under these circumstances, to charge the 
company, and you should find for both defendants.” 

This charge is also objected toaserroneous. There,is no evidence 
in the record from which it might be inferred that the company had 
any such employee or officer as a “general freight agent;” and it 
is not perceived upon what ground the court was authorized to take 
judicial knowledge of the existence of such an agent, and the scope 
of his duties and power. Certainly the statute does not name such 
agent, nor does it define his duties, and there is no general rule of 
law that requires that notices of this kind must be given to such an 
agent, so as to bind the company. 

When the station agent was informed not to deliver the goods to 
La Prelle & Bro., he replied that the appellant would be protected in 
the shipment, thus holdinghimself out as an agent of the company 
with regard to freights, and i in that department of its business; he 
says that his duties as station agent are confined to that station, and 
matters there. This shows that he was the agent of the company in 
regard to freights at that station. This record also shows that Mar- 
lin is the county seat of Falls county, being the place where this 
case was tried. So, in the absence of evidence showing that the 
company had another agent at that point, this station agent must 
be regarded as the agent representing the company in that county. 
Under the provisions of our statute, service of citation of a suit 
pending in the courts of that county upon him, constitutes service 
upon the company. R. S., art. 1223. 

As service of citation upon him is service upon the company in 
the most important suit that might be instituted in the courts of 
that county, it is not easily perceived why notice to him of stoppage 
in transitu should not be held sufficient notice to the company 
when the consignment is made to that station or the shipment made 
from it. 


The fact that in the transaction of the business of a railroad com- 
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pany the methods employed are extensive, and, to one not familiar 
with them, complicated, their agents, employees and trains numer- 
ous, the scope, power and duties of such agents and employees, as 
well as the relative positions of such trains upon the line, are not 
supposed to be known to the citizen. When he is called upon to 
act with reference to business transactions with such a complicated 
organization, the principles of justice and right ought not to require 
more of him than to give notice and apply to such agent or agents 
as are held out by the company as representing it in that department 
of business. The rule is elementary, that where the principal holds 
out an agent in such manner as to induce the public to believe that 
the agent is authorized to transact business of any particular kind, 
the principal will be bound for the acts of the agent in that particular. 

Here the station agent was, to all appearances, held out to the 
public as the representative of the company at that point, in regard 
to freights either shipped to or from that station. And it would 
seem to follow that a notice to him of a stoppage zn transitu of 
goods in transit to that point, upon the soundest principles of law 
and justice ought to be considered as notice to the company. 

It is well known that railroad companies operate their own tele 
graph lines in connection with the business of their road. This is com- 
mon knowledge, and part of the history of the country, and authorized 
by the charters granted to railroad companies. This evidences the 
fact that they have the means of ready communication with all the 
stations along the road; they are supposed to be informed of the 
movements of their various trains, and the names, stations and du- 
ties of their agents. This being the case, it would be more consistent 
with right and reason to require the station agent at the point of 
destination, when informed of the stoppage i transitu, to give 
notice to the proper agents along the line of shipment of that fact, 
than to place upon the owner such a duty, as, from the very nature 
of the case, it would be next to impossible for him to accomplish. 

We conclude that the charge in this respect was erroneous. 

The evidence disclosed by the record, in regard to the delivery of 
the goods to Scott at Hearne, the remarking and shipping the same 
to Marlin, their delivery by the agent, notwithstanding the notice to 
him from the owner, when he was suspicious that they were the 
Poole goods, outside of the last question considered, should have 
been submitted to the jury on a question of good or bad faith upon 
the part of the agents of the company in that respect. 

For the errors indicated, we are of the opinion that the judgment 
cught to be reversed and the cause rewanded. 
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Bonner, Associate Justice.— Upon the question as to the proper 
party upon whom notice should be served, to be effective as a stop- 
page in transitu, the following is the general rule: “In order to 
make the notice effectual, it must be given either to the person who 
has the immediate custody of the goods, or to the principal whose 
servant has such custody, at such time and under such circumstances 
that he may, with reasonable diligence, prevent the delivery of the 
goods to the purchaser or consignee.” Edwards on Bailments (2d. 
ed.), 487; Chitty on Carriers (with American notes), 163; White- 
head v. Anderson, 9 M. & W., 533; Mottram v. Heyer, 5 Denio, 
629; Bell v. Moss, 5 Whart., 189. 

I have very serious doubt whether notice served, as in this case, 
on a mere local agent at the point of destination, is effective as such, 
unless the goods should come into his possession in the regular line 
of transportation, either as originally consigned, or should thus come 
when the bill of lading has been fraudulently changed, and of which 
fraud the agent had either notice in fact, or of such circumstances as 
would be equivalent to notice. Otherwise the carrier might, with- 
out fault or negligence, be held responsible for the value of goods 
of which notice of stoppage in transitu had been given to one who 
had no power to interfere with or control their destin: ition, and in 
regard to which the carrier, therefore, had no notice. The testimony 
in this case shows that the duties of the local agent to whom notice 
was given, “were confined to the business in and about the station 
only. That he had no control over anything except such as are 
under his immediate control.” 

The testimony, however, further shows —and it is upon this 
ground that I place my concurrence with the result reached, so far 
as the judgment against the company is concerned — that the goods, 
after they had been by the grossest fraud anticipated on the way, 
and the marks changed, and a new bill of lading taken in the name 
of a fictitious firm, subsequently came into the possession of this 
agent under such circumstances as that he himself testified that his 
suspicions were aroused that they were the same goods. Never- 
theless, without notice to the agents of the company, and who were 
almost at the door of the station, and without taking a bond of in- 
demnity, or other precaution whatever, to protect the rights of the 
consignors, he permitted the goods to be carried into the possession 
Be ae aan comsigaees. REVERSED AND REMANDED. 

[Opinion adopted June 18, 1882, and motion for rehearing over- 
ruled during Tyler term, 1882. ] 
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G. W. Newcome v. D. W. Lieut. 
(Case No. 1335.) 


1. DisQUALIFICATION OF JUDGE.— A wife sued her husband for divorce, alleging 
cruel treatment, etc., which suit was dismissed. Afterwards the husband sued for 
divorce on the ground of abandonment, and obtained a decree of divorce. The 
judge who presided on the trial of the second suit was the attorney of the husband 
in the first suit. The husband defended in the first suit on the ground that he 
was not guilty of cruel treatment, and that hence her abandonment was not justi- 
fied. Afterwards the wife sued in this case for a partition of the community 
property, which was also sought in the first suit, though not in the second, which 
resulted ina divorce. JZeld, 

(1) The jadge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recognizing the validity of the decree as establishing the aban- 
donment by the wife of her husband without cause, was error. 


Arprat from Grayson. Tried below before R. De Armand, Esq., 
special judge. 

Nancy J. Light and the appellee, D. W. Light, intermarried in 
Grayson county, Texas, about August 24,1854. They had five chil- 
dren,'one of whom died in infancy, and the other four were still liv- 
ing. About January 12, 1867, the wife left the husband, and at the 
saine time filed a suit against him in the Grayson district court for 
divorce, on the ground of cruel treatment, and for a division of the 
community property. Pending the suit alimony was allowed the 
wife. About August 4, 1869, the suit was dismissed by the wife. 
About August 22, 1878, the husband filed a suit against the wife in 
the Grayson district court for divorce, on the ground of abandon- 
ment without cause, the wife having remained away after she sep- 
arated from him, January 12, 1867, and on September 19, 1878, the 
wife having interposed no defense, the husband obtained a decree 
of divorce. February 15, 1879, the wife filed this suit fOr the re- 
covery and division of the community property of herself and hus- 
band; in December, 1879, the wife died, and the suit wag revived 
in the name of the appellant, G. W. Newcome, as her exegntor. 

On September 12, 1881, the appellant filed an amended original 
petition, and on May 17, 1882, filed by agreement an amendment 
to his original amended petition, alleging in his pleading @ it then 
stood, in substance, that the wife was forced to leave her husband 
January 12, 1867, by his cruel treatment, and that of his Kinsmen, 
introduced by him into the family in 1857, and that at the date of 
separation the husband and wife owned certain community prop- 
erty, describing it, which the husband retained, excluding her from 
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the benefits of it, and contributing nothing thereafter to her sup- 
port, she living with and being supported by her father, the appel- 
lant; that after the separation, and prior to the wife’s death, the 
husband acquired certain property, which was also community 
property, and that the husband retained the custody and control of 
the children of the marriage against the wife’s consent, not allow- 
ing her to see and associate with them. 

On March 15, 1881, the appellee filed an amended original answer, 
alleging in substance that she abandoned him without cause about 
January 12, 1867, and remained away, though he invited her to re- 
turn; that she aided him in no way in the acquisition of property 
after she left him, and contributed nothing to the support of the 
children ;. that he alone supported the children, alleging the amount 
expended in that way; that he paid her alimony in the suit filed 
against him January 12, 1867, giving the amount; that at the date 
of the separation there were community debts which he paid, stat- 
ing the amount; that the wife dismissed her first suit because she 
could not maintain it; alleged his suit against her and the decree 
granting the divorce, and prayed that appellant be charged with 
the support of the children, the alimony and the community debts 
paid according to the wife’s proportion of the same. 

On May 9, 1882, the appellant filed an amended first supplemen- 
tal petitiOn, and alleged in substance that the husband retained the 
custody of the children against the consent of the wife, and volun- 
tarily supported them, though the wife was willing to support and 
educate tiem to the best of her ability; that pending the suit by 
the wife @gainst the husband for divorce, in which the alimony was 
paid, theshusband had separate property and the wife had none; that 
the alimony was paid under the orders of the court; that the causes 
enced the wife to leave the husband continued to exist 









after sh@ left, and she would have returned if they had been re- 
moved; #hat the decree of divorce in favor of the husband was 
null, bedause Joseph Bledsoe, the judge who rendered the decree, 
was (dis 


alified by reason of having been of counsel in the cause; 
that the property in possession of the husband was the outgrowth 
and incgease of the community property on hand at the date of the 
separation, and the two and four years’ statutes of limitation were 
pleaded against the demands of the husband, on account of alimony 
and community debts paid, and expenses of rearing and educating 
the children. 

On this state of the pleading the case came to trial May 20, 1882 


Sams 


and resulted in a verdict and judgment for the appellant for $499.03. 
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Tne court charged the jury in first subdivision of its charge: 
“That the decree granting the defendant a divorce, introduced in 
evidence, established the fact that Nancy J. Light abandoned D. W. 
Light without sufficient cause. You will, therefore, in the consid- 
eration of the testimony, confine your inquiry to such acquisitions 
of property as were made by the husband and wife up to the date 
of such abandonment.” . . . 

In the suit by the wife against the husband, begun August 22, 
1867, for divorce, on the ground of cruel treatment, and for a divis- 
ion of tlie community property, Joseph Bledsoe was of counsel for 
the husband, and himself prepared and placed among the papers in 
the case an answer for the husband, alleging as a defense to the 
action that the wife had abandoned the husband without cause; and 
Joseph Bledsoe was the judge who rendered the decree of divorce 
in favor of the husband, in the second suit, on the ground of aban- 
donment without cause. 


Woods, Wilkins & Cunningham, for appellant, filed an exhaustive 
brief. 


Hare & Head, for appellee 

I. To disqualify a judge, he must have been of counsel in the 
particular case then before the court. It is not sufficient that he 
has been of counsel in another case between the same parties. H. 
& T. C. Ry Co. v. Ryan, 44 Tex., 426; Taylor v. Williams, 26 
Tex., 583; McFadden v. Preston, 54 Tex., 403; Glasscock v. Hughes, 
55 Tex., 461. 

II. The decree of divorce having found that Nancy Light aban- 
doned her husband without cause, was conclusive of those facts in 
this case. Freeman on Judgments, secs. 249, 253-259. 

Ill. If Nancy Light abandoned her husband, and remained away 
from him without cause, the property accumulated by him after 
such abandonment would not be community, and she would have 
no interest therein. Wheat v. Owens, 15 Tex., 241. 

IV. The court having charged the jury that the decree of divorce 
conclusively established that Nancy Light abandoned her husband 
without cause, a charge submitting to the jury the other evidence 
in the case as to the abandonment would have been improper. 


Boyner, Assoctate Jvustice.— The constitutional provision invoked 
in this case reads as follows: “No judge shall sit in any case 
wherein he may be interested, or where either of the parties may be 
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connected with him by affinity or consanguinity within such degree 
as may be prescribed by law, or where he shall have been counsel 
in the case.” Const. 1876, art. V, sec. 11; R.S., art. 1090. 

The first suit for divorce was brought by Nancy J. Light, now 
deceased, against the appellee, D. W. Light, on the ground « of cruel 
treatment. That suit was dismissed, and subsequently the second 
suit for divorce was brought, in which the attitude of the parties 
was reversed, D. W. Light being the plaintiff and Nancy J. Light 
the defendant. The second suit was based on the eround of aban- 
donment, and resulted in a verdict and judgment for the plaintiff, 
D. W. Light. The honorable judge who presided on the trial of 
this second suit was the attorney for the husband, D. W. Light, de- 
fendant in the first suit. Ostensibly the issue in the second suit — 
that of voluntary abandonment on the part of the wife — was differ- 
ent from that in the first—cruel treatment on the part of the hus- 
band; vet if in fact the abandonment was caused by the cruel 
treatment of the husband, he was not entitled to a decree in his favor, 
as the abandonment would not, in a legal sense, have been voluntary. 
He defended the first suit on the ground that he was not guilty of 
cruel treatment, and hence that the wife was not justified in leav- 
ing him. 

The present or third suit in which the same judge recused him- 
self, was brought by the wife for a partition of the community 
property. This she sought ¢ also in the first suit, which was dismissed, 
but it was not made an issue in the second. During the pendency of 
this, the third suit, the wife died, and it was subsequently prose- 
cuted by the appellant Newcome, as the executor of her estate. 

It will be thus seen that the parties to all three of the suits were 
the same, either in their own individual rights or as privies; the ob- 
ject and the issues in their legal bearings and connections in the 
first two suits were so intimately blended as to be virtually the 
same; and the partition sought in the third was but a statutory 
result and incident of the first two. Pasch. Dig., art. 3452. 

On the trial of the present suit, the court charged the jury “ That 
the decree granting the defendant a divorce, introduced in evidence, 
established the fact that Nancy J. Light abandoned D. W. Light 
without sufficient cause. You will, therefore, in the consideration of 
the testimony, confine your inquiry to such acquisitions of property 
as were made by the husband and wife up to the date of such aban- 
donment.”. . . 

This charge presents the question of the validity of the decree 
granting the divorce in the second suit; if valid, the charge was 
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correct; if not, then no such legal result would follow as therein 
announced, and it would be incorrect. 

Under the facts, we are of opinion that the presiding judge had 
“been counsel in the case” in the second suit, in contemplation of 
the constitutional provision above quoted. 

The importance of the question involved, in view of its probable 
application to other cases, has caused us to hesitate in its decision, 
and to carefully examine and re-examine the authorities to which 
we have access bearing upon the subject. 

These authorities are generally upon the subject of disqualification 
by reason of interest or relationship, the usual grounds at common 
law. Disqualification by reason of having been of counsel, relied 
on in this case, seems to be of recent origin and created by express 
constitutional or statutory provision. As it may exist independ- 
ently of relationship or pecuniary interest in the result, it was 
doubtless based upon considerations of supposed bias, partiality or 
prejudice, arising from the relationship of client and attorney, which 
may reasonably be presumed might influence the action of the 
judge. 

A brief examination of a few leading authorities upon the common 
law disqualifications of relationship and interest will aid in a proper 
disposition of this case. 

In the very interesting and instructive case of Oakley v. Aspin- 
wall, 3 Comst. (N. Y. Court of Appeals), 547, it was decided that, 
where a judge was disqualified by reason of consanguinity to one 
of the parties, he could not sit even by consent of both, and this 
though the party to whom he was related was indemnified against 
the consequences of the suit. It was said that “the first idea in the 
administration of justice is, that a judg2 must necessarily be free 
from all bias and partiality. He cannot be both judge and party, 
arbiter and advocate, in the same cause. Mankind are so agreed in 
this principle, that any departure from it shocks their common sense 
and sentiment of justice. . . . Partiality and bias are presumed 
from the relationship or consanguinity of a judge to the party. 
This presumption is conclusive and disqualifies the judge. 

Where no jurisdiction exists by law it cannot be conferred by con- 
sent, especially against the prohibitions of a law which was not 
designed merely for the protection of the party to a suit, but for the 
general interest of justice. It is the design of the law to maintain 
the purity and impartiality of the courts, and to insure for their 
decisions the respect and confidence of the community. Their judg- 


ments become precedents which control the determination of subse- 
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quent cases; and it is important in that respect that their decisions 
should be free from all bias. After securing wisdom and impar- 
tiality in their judgments, it is of great importance that the courts 
should be free from reproach or the suspicion of unfairness. The 
party may be interested only that his particular suit should be justly 
determined; but the state, the community, is concerned not only 
for that, but that the judiciary shall enjoy an elevated rank in the 
estimation of mankind.” 

In the case of Wash. Ins. Co. v. Price, 1 Hopkins’ Ch., 1, the 
question was, whether the chancellor, being a stockholder in the 
corporation, could sit in the case. It was decided that he could not. 
In the opinion it is said that “though the principle that a party 
can never act as judge is not declared by our constitution or statutes, 
yet, as it is a inaxim of universal justice, and is undoubted law in 
England, it exists here as it exists there, a rule of the common law. 
It is not left to the discretion of a judge, or to his sense of decency, 
to decide whether he shall act or not; all his powers are subject to 
this absolute limitation; and when his own rights are in question, 
he has no authority to determine the cause. . . . A failure of 
justice may take place if he should not act, as it may also occur if he 
should decide his own cause; but it belongs to the power which created 
such a court to provide another in which this judge may be a party; 
and whether another tribunal is established or not, he at least is not 
intrusted with authority to determine his own rights or his own 
wrongs.” 

In cases of disqualification in this state, the remedy under our 
practice is simple — by the selection of a special judge or change of 
venue. 

The question has been several times before the supreme court of 
Alabama. The case of Heydenfeldt v. Towns, 27 Ala., 423, arose 
upon the question of disqualification by reason of interest in the re- 
sult. This case is valuable because it draws clearly the line of dis- 
tinction between those judgments voidable only by reason of the 
common law disabilities, and those absolutely void by reason of 
statutory inhibition. It is said that “the general rule unquestion- 
ably is, that it is improper and irregular for a judge to try any 
cause in which, under the law, he has an interest which would dis- 
qualify him as a witness. Dimes v. The Grand Junction Canal Co., 
16 Eng. L. & Eq., 63. . . . If the judge is by statutory inhibi- 
tion deprived of authority to act, then the proceedings are void 
(Clanuch v. Castleberry, 23 Ala., 85); but where there is no prohibi- 
tion by law, the proceedings are voidable only, and are valid until 
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avoided. Dimes v. Canal Co., supra. Were it otherwise, the great- 
est inconvenience and difficulty would ensue, since, in most cases, the 
parties acting under the proceedings would be ignorant of the want of 
authority until the act was done. The case we have last referred to 
is a clear and direct recognition of the rule, with the limitation we 
have expressed, and is entitled to the highest consideration, being 
the jodquisat of the House of Lords, consisting of the Lord C han. 
cellor, Beougham, and Campbell, assisted by the judges, after full 
discussion by eminent counsel, the case itself being one of great 
interest and importance.” 

This distinction between the common law and statutory inhi- 
bitions has been recognized and acted upon in a number of cases. 
Mr. Freeman, in his valuable work on Judgments, has collected 
many authorities on this general subject. As the result of these he 
says: “ But the general effect of the statutory prohibitions in the 
several states is undoubtedly to change the rule of the common 
law so far as to render those acts of a judge, involving the exercise 
of judicial discretion, in a case wherein he is disqualified from act- 
ing, not voidable merely, but void.” Freeman on Judgments, § 146. 

This distinction has in effect been recognized by this court. In 
Garrett v. Gaines, 6 Tex., 435, the honorable judge presiding had 
been of counsel, and by mistake made an order dismissing the cause 
for want of prosecution. Ata subsequent term he made another 
order reinstating the cause. Held, that the first order was void on 
account of the incompetence of the judge. 

In the case of Chambers v. Hodges, instituted January, 1851, the 
question of the validity of a judgment rendered at the fall term, 
1842, was under consideration. That judgment was attacked on 
two grounds: first, that the presiding judge had been of counsel; 
second, that he was interested in the result. Held that, under the 
laws in force at the date of that judgment, there was no provision 
which forbade a judge of thedistrict court to sit in acase in which 
he had been counsel, though the state constitution subsequently pro- 
hibited it. But that the statute then in force did, in express terms, 
make interest in the result such a disqualification as to require the 
judge to alternate with some other one. Laws of Republic, vol. 3, 
39, sec. 8. 

The case was decided upon the second ground, that of interest, 
and it was said that this rendered the judgment “a nullity, and left 
the case remaining undisposed of as completely as if the judge had 
not been present at the court.” 

In that case, as in Oakley v. Aspinwall, supra, the disqualifying 
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interest of the judge was sought to be removed by consent, but the 
reversal was placed upon the same high grounds of public policy. 
It was said that “the consent of parties could not remove his in- 
capacity or restore his competency against the prohibition of the 
law, which was designed, not merely for the protection of the party 
to the suit, but for the general interest of justice.’ Chambers v. 
Hodges, 23 Tex., 583; Gay v. Minott, 3 Cush., 354. We find in 
Cooley’s Const. Lim. (4th ed.), note 1, 517, reference to the case of 
Reams v. Kearns, 5 Cold., 217 (to which we have not access), to the 
effect that, when the jidge had previously been of counsel, the judg- 
ment was a nullity. 

In Taylor v. Williams, 26 Tex., 583, and R’y Co. v. Ryan, 44 
‘Tex., 426, the judge had not been of counsel in the particular case; 
and in McFadden v. Preston, 54 Tex., 403, he was interested in the 
general question only, which at common law would not be sufficient 
to disqualify him as a witness. 1 Greenl. Ev. (13th ed.), § 389. 

Although the high character of the learned judge who presided 
on the trial of the second suit for divorce precludes the belief that 
he was intentionally biased in his judgment by reason of having 
been counsel for D. W. Light, yet the above decisions force us to 
the conclusion that, upon high grounds of public policy, he must 
be held so expressly disqualified as to render the judgment in that 
case not conclusive between these parties, and that consequently 
the court erred in the above charge to the jury. 

This is considered by the appellant as the important question in- 
volved, and its decision may so materially change the aspect of the 
case as to render it unnecessary to decide the other novel questions 
presented. 

For this error in the charge, the judgment of the court below is 
reversed and the cause remanded. 

REVERSED AND REMANDED. 


{Opinion delivered December 5, 1882.] 





A. Ross v. R. C. Frron anp Wire. 


Case No. 1153.) 


1, SLANDER.— Plaintiffs charged, in an action for slander, that defendant had uttered 
and published words conc2rning one of them (the wife of co-plaintiff), imputing 
to her a want of chastity, stating the language, by reason whereof she, being poor, 
was refused employment and civil treatment; that being a boarding-house keeper, 
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her boarders left her house by reason of the publication of the alleged slander, 
and that other persons refused to patronize her as a school teacher for the same 
cause. Held, 

(1) Words imputing a want of chastity to a female are not actionable per se, 
but special damage must be alleged as resulting therefrom. 

(2) It was not necessary to give in the petition the names of those who refused 
the plaintiff civil treatment, of the boarders who left her house, or the names of 
those who refused to patronize her school; this was matter of evidence, not 
required to be pleaded. 

(3) The charge of the court, as applicable to the case (as contained in state- 
ment), was correct. 

(4) The word ‘‘injury,’’ used in the charge instead of ‘‘ damage,” could not 
have misled the jury. 


Error from Bastrop. Tried below before the Hon. J. P. Rich- 
ardson. 

Fitch and wife brought this suit against Ross July 14, 1874, to 
recover damages for slanderous words uttered and published by him 
of and concerning Mrs. Fitch. The words so charged to have been 
uttered and published imputed to Mrs. Fitch a want of chastity. 
The special damages alleged as resulting therefrom were, that Fitch 
and wife were poor, and dependent for a living upon their daily 
labor, and that by reason of the slander they had been refused em- 
ployment, and polite and civil treatment; that they were keeping a 
boarding-house, and many of their boarders left them on account of 
the slander; that Mrs. F itch was about taking up a school, and per- 
sons refused to send to her school on account of the slander, and 
that she was thereby forced to abandon the idea of teaching the 
school; that by reason of the slander her health was impaired, and 
that she was not fully able to perform her accustomed household 
labor. 

Ross answered by special exceptions, general denial, and that, if 
the words were spoken by him, they were true. 

The case was tried November 27, 1874, and resulted in a verdict 
and judgment against Ross for $1,000, from which he appealed and 
assigned errors. 

The court charged the jury, “ Words spoken of another imputing 
the commission of an offense against law constitute slander, and 
a person so spoken of may maintain an action for such slander with- 
out any proof of actual injury; but if the words spoken do not im- 
pute the commission of an offense, they may constitute a slander, if 
the person of whom they are spoken is injured by the words. To 
charge a woman with a want of chastity is not to charge her 
With an offense against the law; and, therefore, to render such 
charge slander, it is necessary to prove not only that the words im- 
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puting such a charge were spoken of the plaintiff by the defend- 
ant, but that the plaintiff was actually injured by the charge thus 
made. 

“If you find, from the evidence, that the defendant spoke the 
words set forth in the petition of the plaintiff, Mrs. Fitch, meaning 
and intending to charge her with a want of chastity, and that in 
consequence of such words the plaintiffs have been injured in health, 
property, or reputation, then you should find a verdict for plaintiffs 
for such amount as you think a sufficient compensation for such in- 
jury; and in estimating damages you are not confined to the amount 
of damages actually proved, but you will take into consideration 
the degree of malice prompting the defendant to utter the words, 
the probable consequences to the plaintiffs, and all the circumstances 
of the case. 

“The burden of proof is upon the plaintiffs to establish the 
slander and the resulting damage by a preponderance of evidence. 
If they fail to prove that the words were spoken by the defendant 
as charged in the petition, and that plaintiffs were injured thereby, 
then you should return a verdict for the defendant.” 


Moore & Organ, for plaintiff in error.— We insist that the alle- 
gations of defendants in error, in their petition, were too general 
and indefinite. They should have given the names of thoSe persons, 
or at least some of them, who had refused them employment; who 
of their neighbors had refused them civil or polite treatment; who 
of their boarders had left their boarding-house, or who had refused 
to send their children to school. 

Under the common law system of pleading, in this form of action, 
such particularity has been uniformly required, when, from the nat- 
ure of the case, it was capable of such particularity. See Starkie on 
Slander, vol. 1, marg. p. 441; id., vol. 2, marg. p. 63; Chitty’s 
Pleading, vol. 1, p. 397; Hilliard on Torts, vol. 1, pp. 242, 243. The 
reason of this rule i is obvious, and applies as well to our system of 
pleading as to that of the common law. 

It was intended to prevent the defendant from being taken by 
surprise, and to give him an opportunity of meeting the charge, if 
it be false, with his evidence. The court, in disregarding this rule 
of pleading, as a natural consequence also ignored another rule of 
evidence, that is, the rule requiring the production of the parties as 
witnesses in connection with whom the injury is said to have re- 
sulted, because they are the only persons who could possibly know 
by what reasons they were influenced in their actions. If plaintiffs 
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are to be allowed to violate this salutary rule of pleading, the great 
injustice and hardship it will work to defendants is very ap- 
parent. 


Jones & Sayers, for defendant in error. 


Warts, J. Com. App. — No indictable offense was imputed to Mrs. 
Fitch by the slanderous words charged to have been uttered 
and published by appellant of and concerning her. One of the 
essential elements of the offense of adultery, as defined by our crim- 
inal code, is that the parties must live together in a state of cohabi- 
tation. It cannot be deduced from the language imputed to 
appellant that he thereby charged that Mrs. Fitch and Marion Gil- 
bert were or had been living together in a state of cohabitation. 

It is the recognized doctrine in this state, that words imputing a 
want of chastity to a female are not actionable per se, and special 
damages must be alleged as resulting therefrom. Any special dam- 
age, however slight, will suffice to sustain the action. McQueen v. 
Fulgham, 27 Tex., 463; Linney v. Maton, 13 Tex., 449. We do 
not think that the court erred in overruling appellant’s exceptions 
to the original and amended petitions. 

It was not necessary to give the names of the persons who had 
refused to employ appellees on account of the slander, or the names 
of those who had refused them polite and civil treatment, or the 
names of the boarders who left their boarding-house, or the names 
of those who refused to send their children to Mrs. Fitch’s school. 

As was said in H. & T. C. R. R. Co. v. Shafer, 54 Tex., 646, 
“Conceding the rule of pleading applicable to the matter here in- 
volved to require with us, as it does at common law, that the facts 
which constitute the special damage shall be stated specifically and 
circumstantially, as held in Sutton v. Page and Wife, 4 Tex., 142, we 
are of opinion that the amended petition sufficiently conforms to it. 
The facts were not indefinitely stated, nor does there exist any un- 
certainty as to the cause of special damage complained of, nor the 
effect which it produced upon the plaintiff. It is neither necessary 
nor proper to set forth the evidence on which the pleader relies to 
sustain the facts which constitute his cause of action.” 

The charge asked by appellant and refused by the court was, in 
substance and effect, given in the charge of the court, and it was 
not necessary or proper that the same proposition should have been 
repeated in a separate charge. 

Considering the charge of the court in its application to the case 
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made by the pleading and evidence, it is a correct exposition of the 
principles of law to guide the jury in their determination. 

The use of the word “injury,” in place of “damage,” as found in 
the charge, could not have misled the jury. 

While the evidence, as shown by the record, is meager, consider- 
ing the whole case, we are not able to say that the verdict is not 
sustained by the evidence. 

We conclude, and so report, that the judgment ought to be 


affirmed. 


AFFIRMED. 


[Opinion approved December 5, 1882.] 





Henry Dorson v. 8S. R. Moss. 
(Case No. 1210.) 


1. Evipence —OvrtstanpiIneG TITLE.— A defendant ‘in trespass to try title may 
properly ask the plaintiff, when examined as a witness on the stand, if he knew 
of a deed from the original grantee to a third person, when the object is to estab- 
lish the former existence of a lost deed in order to lay the basis for the introduc- 
tion of evidence of its contents. But when the evidence was objected to as being 
intended to prove plaintiff's knowledge of such a deed conveying valid title, and 
the defendant did not disclaim such intention, the objection was properly sustained. 

2. Oopres.— A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to b2 a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient 
instrument, held, 

(1) The existence of the original deed in the land office, and its antiquity, were 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(3) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘an ancient instrument”’ in his department, would 
net tend to establish its genuineness or to prove its contents. 

3. Practice.— Refusal to give a charge, though abstractly correct, constitutes no 
ground for reversal, when, under the facts, a verdict based on it could not be 
sustained. 

4. Limiration.— The plea of limitation of ten years is not sustained, when the ad- 
verse occupancy of different persons is relied on, unless the defendant can show 
privity between himself and others on whose possession he relies. 

5. SurrrisE.—The supreme court will not reverse the judgment of the district court, 
refusing a new trial on the ground of surprise, on account of the testimony of a 
witness, when there has been no prudence exercised in ascertaining what he would 
swear before the trial, no effort to withdraw the announcement of ready for trial 
on account of the surprise, or nonsuit taken, and when there has been no apparent 
abuse of judicial discretion. 
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Arrrat from Robertson. Tried below before the Hon. Spencer 
Ford. 

Suit in trespass to try title, brought by S. R. Moss against Henry 
Dotson, on the 13th of October, 1876, claiming one hundred and 
seventy acres of the Antonio Manchaca six-league grant. Defend- 
ant Dotson filed general denial, and afterwards, June 10, 1879, Hen- 
derson Pede was admitted to defend as landlord, who filed general 
denial and plea of ten years’ limitation. On the trial, defendants 
relied on limitation of ten years and outstanding title in the heirs 
of Allen Reynolds. Plaintiff claimed through a deed made by Man- 
chaca to H. J. Jones in March, 1855. There was verdict and judg- 
ment for plaintiffs; motion for new trial overruled, and defendant 
appealed. The grounds of error relied on in the brief of appellants’ 
counsel appear sufficiently in the opinion. The bills of exception 
are contained in the statement of facts; the evidence is brief, and a 
statement of it is not deemed necessary to a proper understanding 
of the opinion. 


H. D. & F. IH. Prendergast, for appellants. 
William H. Ilamman, for appellee. 


Warker, P. J. Com. App.— The questions presented under the a+ 
signment of errors mainly relate to the exclusion of evidence offered 
by the defendant for the purpose of proving a superior outstanding 
title in the heirs of Allen Reynolds. The defendants endeavored to 
establish the fact that Manchaca, the original grantee, liad conveyed 
the land in the year 1830 to said Reynolds by deed, and to show 
that the title thus conveyed is the older and better title, and is still 
outstanding. The initial point, therefore, was to prove the existence 
at some former date of such deed, and the bill of exceptions dis- 
closes the following proceedings in the examination of the plaintiff 
as a witness offered by the defendants, as follows: “ Defendants in- 
troduced plaintiff, S. R. Moss, as a witness, and asked him if he knew 
of a deed from Manchaca to Allen Reynolds, dated in 18304 Which 
question was objected to by plaintiffs, because title would not be 
proved in this manner, and objection sustained.” Exceptions taken 
by the defendants. 

It is apparent that the question was a proper one for one purpose, 
viz., as a preliminary one, if intended to establish the former ex- 
istence of such a paper which may have been since lost or destroyed, 
in order to lay the basis for the introduction of testimony to prove 
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its contents. The objection which was made treated the question 
as being intended to prove the fact that the plaintiff had knowledge 
of the existence of such deed as a valid subsisting title; a muni- 
iment of title recognized as valid and subsisting. The court was 
therefore called upon to decide with reference to the admissibility 
of such evidence as that would be whereby to affect a question of 
title between the parties. 

It does not appear that the defendants offered to explain the pur- 
pose for which they offered the evidence, and made no disclaimer 
of the construction which plaintiff imputed to the object of the 
evidence, nor did they propose to treat the question as a prelimi- 
nary examination, leading the mind of the witness to the subject of 
the deed, with the view of establishing the loss or destruction of it, 
and to prove its contents by secondary evidence. The court did 
not err in.sustaining the objection. Parol testimony is not admis- 
sible to prove an outstanding title. Darst v. Trammell, 27 Tex., 
129. 

The court did not err in excluding as evidence the copy of the 
deed from Manchaca to Reynolds, dated September 2, 1830. The 
bill of exceptions recites as follows: “ Defendants offered in evi- 
dence the original grant, or certified copy of same, from land office, 
dated in 1867, from the government to Manchaca, in which is incor- 
porated thé copy of deed and power of attorney from Manchaca to 
Allen Reynolds, in September, 1830, which was offered as a certi- 
fied copy of an ancient instrument, and in connection with the other 
evidence of the existence of the deed from Manchaca to Reynolds, 
and to prove its existence and contents; which evidence was ob- 
jected to by plaintiffs as not competent, and objection sustained.’ 
Defendants excepted. This evidence is not offered as an archive of 
the general land office, but as a certified copy of an ancient instru- 
ment which is certified to from the general land office. The 
antiquity of the original in the general land office, together with its 
authenticity, are both facts which are virtually assumed in the prop- 
osition to introduce the copy thereof as evidence. The court cor- 
rectly excluded the evidence. Short v. Wade, 25 Tex., 511. The 
original deed may have been still in the general land office, and 
should have been either produced or else accounted for. But in no 
case would the mere certificate from the general land office, authen- 
ticating the instrument offered as a copy of an “ancient instru- 
ment ” in that office, tend to establish its genuineness nor to prove 
its contents. The rules of evidence applicable to establishing an- 
cient documents are well established, and need not be stated; it is 
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sufficient to say that the mode adopted by the defendants is inad- 
missible. 

The appellants assign as error that the court refused to give 
special instruction asked for by defendants, requiring the jury to 
find whether or not Manchaca made a deed to Allen Reynolds, 
dated September 2, 1830, conveying the land sued for in this action. 
There was not sufficient evidence before the jury as to the alleged 
outstanding title to have authorized the judge to give the instruc- 
tion asked. The supreme court will not revise the refusal of in- 
structions asked by the appellant, where a finding by the jury 
predicated upon them could not be sustained under any view of the 
law of the case which could be taken of it, under the evidence. 
See Fisk v. Wilson, 15 Tex., 480; Erwin v. Bowman, 51 Tex., 513; 
Commercial Bank v. Jones, 18 Tex., 829; Sypert v. McGowan, 28 
Tex., 639. 

The action of the district court in giving or refusing instructions 
will not be revised, unless, when applied to the facts, there is mani- 
fest injury to the party complaining. Texas Land Co. v. Williams, 
51 Tex., 51; and see Fisk v. Holden, 17 Tex., 408. 

There was not furnished by the evidence any basis on which to 
support a verdict on the defendants’ plea of the statute of limita- 
tions of ten years. The evidence fails to show a continuous posses- 
sion of the land held by the defendant Pede and by 8S. R. Hearn 
(who, it was claimed, put him in possession under him), during the 
period of ten years consecutively (deducting from the time that 
period during which the statutes of limitation were suspended). 
Besides, no privity of estate is shown to have existed between de- 
fendant Pede and §S. R. Hearn, unless it were that of landlord and 
tenant, Pede being the tenant. Therefore, if by tacking both pos- 
sessions together a continuous unbroken occupancy of ten years’ 
statutory adverse holding were made out, there would be only the 
time to account in behalf of Pede, during which he possessed and 
claimed it for himself, and adversely to his former landlord. <Ac- 
cording to the evidence, Pede went upon the land in 1863. The 
statutes of limitation were then suspended, and continued to be 
so until the 30th day of March, 1870. The evidence is that he left 
the land in 1871, and was absent a year or more. This suit was 
brought in 1876. If he and those under him had continued on the 
land during the years 1871 and 1872, still he would not have com- 
pleted the bar which he claims. Where a defendant relies on the 
possession of others, anterior to his, to make out the term of ten 
years required by art. 17 of the statute of limitations, he is required 
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to show privity between himself and those whose possession he 
claims as part of his title under the statute. Trueheart v. Me- 
Michael, 46 Tex., 222. 

The court, in the exercise of its discretion, refused to grant a new 
trial, and from a consideration of the record we cannot say that 
the action of the court was improper, or was an abuse of the dis- 
cretion confided to the judge presiding. If the defendants were 
surprised by the testimony of the witness Hamman, it was not made 
to appear that he deceived or misled the defendant to rely upon him 
to prove any of the facts which the defendant expected to establish 
by him, or that he had at another time previously stated those facts 
differently from the statements made on the stand. Considering 
the nature of the evidence which the defendants desired to obtain 
from that witness, due prudence ought to have prompted an inquiry 
from the witness touching his knowledge of the facts to be proved 
by him before the trial. Whilst neglect, and perhaps unjustifiable 
carelessness on the part of a litigant, in venturing to prove his case 
without proper caution in his preparation, may be imputed to him 
(see Buford v. Bostick, 50 Tex., 371), still, the rule applicable to 
the granting of new trials in the district court does not deny the 
right of the court to grant it according to its discretion and on 
proper terms; but the rule which governs the supreme court in re- 
vising the action of the inferior court is not to interfere with the 
exercise of that discretion, unless it shall appear that there has been 
an abuse of it. See Delmas v. Margo, 25 Tex., 1; Mitchell v. Bass, 
26 Tex., 372. Besides, it seems that the defendant ought to have 
asked, during the trial and before verdict, to withdraw announce- 
ment of readiness for trial for the cause of surprise, or else taken 
nonsuit with leave to set it aside, instead of taking the chances of 
a verdict in his favor. Kilgore v. Jordan, 17 Tex., 346. 

Under the views which we have expressed in regard to the de- 
fendant’s plea of the statute of limitations and the evidence appli- 
cable to it, it is to be seen that we regard the cases which have been 
cited in the early part of this opinion, relating to alleged errors in 
giving or refusing instructions, to be applicable to the appellants’ 
fourth assignment of errors, complaining that the court gave, at the 
request of plaintiff, an instruction to the effect that “ the defendant 
Pede must show that he is the owner of such title or right as 8. R. 
Hearn had in and to the land, or he cannot connect his possession 
with that of Hearn, but must rely altogether on his own posses- 
sion.” If there was error, it was merely abstract error. Under the 
evidence in the case the instruction appears to have been proper. 
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It is not essential to determine whether it was precisely correct or 
not, however; the evidence was not of a character to entitle the 
defendant to a verdict on defendant’s plea of the statute of limita- 
tions, and the instruction will not be revised. There are some 
other questions presented under the assignment of errors, which 
need not be discussed; we have considered all of them, and our 
conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
(Opinion approved December 5, 1882.] 





Leon & H. Bruun v. W. L. Werzorne Et AL. 
(Case No. 1278.) 


. CLAIM AGAINST ESTATE.— In a suit by the assignee of an insolvent debtor against 
an attaching creditor and the administrator of the sheriff who executed the writ, 
no presentation of the claim for damages to the administrator need be averred. 

. AsstGNeE.— The district court has power to appoint an assignee to execute the 
trust, after the death of an assignee appointed by an insolvent debtor. 

3. PLeEapING.— In a suit by the assignee of an insolvent debtor against an attaching 
creditor for damages resulting from the attachment, the answer is defective if it 
fails to allege that the assignor was not insolvent and that he did not act in con- 
templation of insolvency in making the assignment. 

. AsstgNMENT.— When an assignment for the benefit of creditors is made under the 
statute, the rights of the creditors attach to it, and no act of the assignor or of 
the assignee, or of both, at the time the assignment is made, or preceding it, but 
in ccntemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property to the prejudice of other creditors. 


Arrrat from Gregg. Tried below before the Hon. John C. 
Robertson. 
The opinion states the case. 


T. P. Young and Taylor & Morrison, for appellants. 

I. All claims for money against the estate of a deceased person, 
which are susceptible, on well established principles of law, of being 
reduced to a specific and definite sum, must be presented to and 
rejected by the administrator before a suit can be maintained on 
them. Garrett v. Gaines, 6 Tex., 441; R. S., art. 2036; Hall ». 
McCormick, 7 Tex., 269; Danzy v. Swinney, 7 Tex., 617-8. 

II. In case of vacancy in the office of assignee in an assignment 
for the benefit of creditors, a successor can only be appointed by a 
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suit for that purpose before a court of competent jurisdiction and in 
due process of law. Const. of 1876, art. V, sec. 1, and art. I, see. 
19; Eve parte Towles, 48 Tex., 413; Lane v. Williamson, 52 Tex., 
335; Cooley on Const. Lim., top p. 89, note 2 (8d ed.); id., p. 353, 
note 2, and pp. 354-6. 

III. An assignment for the benefit of creditors, made since the 
passage of the act entitled “ An act in relation to assignments, and 
to regulate the same and the proceedings thereunder” (Acts 1879, 
p- 57), when executed by the assignor and assignee as a means of 
carrying out a conspiracy to defraud the creditors of the assignor, may 
be treated as a nullity by any one of the creditors affected thereby, 
and the property so attempted to be conveyed attached as the 
property of the assignor. Acts of 1879, p.57; Van look ». Walton, 
28 Tex., 76; 22 Tex., 708, 732; Burrill on Assignments, p. 441, sec. 
320, and p. 671, sec. 501. 




















John W. Duncan, for appellees. 

I. There was no error in the ruling of the court, for this is a suit 
for damages for a tort, and the claim need not have been presented 
to the administrator before suit. Garrett v. Gaines, 6 Tex., 441; 
Bullion v. Campbell, 27 Tex., 655; Merle v. Andrews, 4 Tex., 214; 
Ferrill v. Mooney, 33 Tex., 219; Evans v. Hardeman, 15 Tex., 
483; King v. Cassady, 36 Tex., 538; Robinson v. McDonald, 11 
Tex., 389, 390. e 

. . . V. Appellants had no right to treat the assignment as a 
nullity and levy their attachment on the goods in the hands of the 
assignee, for the property was in the hands of the assignee under a 
statutory proceeding, and was therefore in custodia legis. R.S., 
App., p. 7; Edwards v. Norton, 55 Tex., 406; Winslett v. Randal, 
Com. of Appeals, Tyler Term, November 9, 1881; Drake on 
Attachments, 6th ed., secs. 251, 494, 509, 511; High on Receivers, 
sec. 348; Winchester v. The Union Bank, 19 Am. Dee., 256; Farm- 
ers’ Bank v. Beaston, 28 Am. Dec., 230-1; Cook v. Rogers, 31 
Mich., 391; 50 N. Y., 83. 

VI. The assignment and the proceedings thereunder being reg- 
ular, it is a statutory proceeding zn rem, and cannot be questioned 
collaterally by process purely legal; but if voidable, could only be 
declared so in a proceeding for that purpose. R.S., App., p. 7; 
Murchison v. White, 54 Tex, 78-86; McGowan v. Zimpleman, 53 
Tex., 483; G. HH. &8. A. R. R. Co. v. Louisa MeDonald, 53 Tex., 510; 
Firebaugh v. Ward, 51 Tex., 414; Winslett v. Randal, Com. of Ap- 
peals (above cited); Grant v. McKinney, 36 Tex., 67; Swann v. 
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House, 50 Tex., 650; Smith v. Downs, 40 Tex., 60; Wiley v. Pavey, 
28 Am. Rep., 678; Hopkins v. Ray, 1 Met., 79; Castle v. Lewis, 78 
N. Y.. 131-85; 78 N. Y., 250. 


Srayton, Associate Justice.— This case, as stated by appellants in 
their brief filed in this court, is as follows: 

“On the 14th day of December, A. D. 1881, J. A. W. Cheek, as 
the assignee of Louis Meyer, brought suit in the district court of 
Gregg county, Texas, against Leon & H. Blum, and T. E. Durham, 
administrator of M. : Durham, appellants, for the recovery of 
fifteen hundred and twenty-three and thirty-nine one-hundredths 
($1,523.39) dollars damages, the value of certain goods seized by vir- 
tue of attachments against one Louis Meyer, at the instance and in 
favor of Leon & H. Blum, by M. L. Durham, as sheriff of said 
county. The plaintiff alleged in his petition that said Meyer, a mer- 
chant doing business in Longview, in said county, being in failing 
circumstances and unable to pay his debts, on the 1 ith day af January, 
1881, made an assignment of a certain stock of goods to Cheek for 
the benefit of his creditors; ; that said assignment was duly acknowl- 
edged and recorded; that Cheek gave bon l, accepted the trust, and 
took possession of the property. The assignment was attached to 
and made a part of the petition, and prov ides that its benefits shall 
be limited to such creditors as will accept their pro rata share of 
the estate and release Meyer from all liability on account of their 
respective claims; that Leon & H. Blum procured two writs of at- 
tachment to be issued on the 19th of January, 1881, from the county 
court of said county, in two suits instituted by them against said 
Meyer, to recover $1,200; and having placed said writs in the 
hands of M. L. Durham, procured him, on the 20th of January, 
1851, to levy upon and seize said goods (a part of the stock assigned) 
while Cheek was carrying out the trust, and converted them to their 
own use, and pray ed judgment. On February 8, 1882, the death 
: be plaintiff Cheek was suggested, and on the 3d day of July, 

, W. L. Welborne, the appellee, filed in the case a paper styled 
AY gentry making himself party plaintiff, and alleging that the 
judge of the seventh judicial district had appointed him assignee in 
place of said Cheek, deceased. 

“To these pleadings the defendants presented the following issues 
of law and fact: 

“ First. Special exceptions to the petition of Welborne making 
himself plaintiff, because, first, the district judge had no power to 
appoint him assignee, but the successor should have been appointed 
by the district court in due course of law. 

4 
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“ Second. A general demurrer to the petition. 

“ Third. A general denial of its allegations. 

“ Fourth. A special plea that said assignment was made by said 
Meyer with intent to hinder, delay and defraud his creditors, one of 
whom the firm of Leon & H. Blum was; that said Cheek knew of 
such intent, and acted in concert with said Meyer in carrying the 
same out; that he received from the store of Meyer, at daylight on 
the morning of the day when the assignment was executed, about 
$2,000 worth of goods, which he appropriated to his own use. The 
court having sustained exceptions to said answer, the defendants 
filed a trial amendment, alleging that said assignment was made in 
furtherance of a fraudulent conspiracy entered into between Meyer 
and Cheek for the purpose of placing Meyer’s property beyond the 
reach of his creditors. The answer charged fraud fully and spe- 
cifically. 

“To these pleas the plaintiff urged general and special exceptions. 

“The court overruled the exceptions to petition of Welborne mak- 
ing himself a party plaintiff, and the general demurrer to the peti- 
tion, and sustained the general and special exceptions of the 
plaintiff to the defendants* answer, and upon the evidence rendered 
judgment for the plaintiff for $1,108 and costs. The defendants 
having properly excepted to all of said rulings, upon overruling the 
motion for a new trial, gave notice of appeal.” 

This statement is in the main correct, and such additional state- 
ments of fact as are necessary to be stated in consideration of the 
case will be stated in the course of this opinion. 

The first assignment of error calls in question the correctness of 
the ruling of the court upon the demurrer of defendants to plaintiff's 
petition, in that it was not alleged therein that the claim sued upon 
had been presented to the administrator of the estate of M. L. Dur- 
ham, and that it had been by him rejected. 

The action was based upon an alleged tort, and the damages 
claimed were not of that character, and so certain in their nature, 
as to require the claim to be presented to the administrator for al- 
lowance before suit could be brought upon it. 

The second assignment called in question the power of the district 
judge to appoint an assignee instead of Cheek, the original assignee, 

upon his death. 

The record discloses the fact that Welborne was appointed assignee 
by the district court for Gregg county while in session, after “due 
notiee, and there can be no doubt ef the power of the court to make 
such an appointment even in the absence of a statute expressly 
authorizing it. 
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The next assignment calls in question the correctness of the rul- 
ing of the court in sustaining demurrer to defendants’ answer; and 
this raises the main question in the case. 

The manifest purpose of the act of March 24, 1879 (General Laws 
of 1879, p. 57), was to provide a mode by which such debtors as 
were contemplated thereby might make assignments of their prop- 
erty, simple in form, and yet effective to pass all of their property, 
real and personal, to an assignee for the benefit of creditors, except 
such as might be exempt from forced sale. 

It further manifests an intention to make such assignments 
effective without reference to the form of the deed of assignment, 
provided it evidences an intention to pass to the assignee all the 
property of the debtor subject to forced sale, for the purpose of 
distribution among creditors, and is executed in substantial compli- 
ance with the requirements of the act. 

It also evidences an intention to avoid much of the difficulty 
heretofore met with by the courts in determining whether assign- 
ments were valid or not, and to supply, by the law itself, much in 
which the deed of assignment might be deficient under the rules 
applicable to ordinary assignments. 

The first inquiry which arises is, to what class or classes of 
debtors does the act apply? 

The first section of the act is as follows: “ Be it enacted by the 
legislature of the state of Texas, That every assignment made by an 
insolvent debtor, or in contemplation of insolvency, for the benefit 
of his creditors, shall provide, except as herein otherwise provided, 
for the distribution of all his real and personal estate other than that 
which is by law exempted from execution, among all his creditors, 
in proportion to their respective claims, and however made or ex- 
pressed shall have the effect aforesaid, and shall be construed to 
pass all such estate whether specified or not,” ete. 

The statute embraces in terms two classes of debtors: first, insolv- 
ent debtors; second, debtors in contemplation of insolvency. These 
represent different phases of inability. 

As said by Justice Field in Toof v. Martin, 13 Wall., 40, “The 
term insolvency is not always used in the same sense. It is some- 
times used to denote the insufficiency of the entire property and as- 
sets of an individual to pay his debts. This is its general and 
popular meaning; but it is also used in a more restricted sense to ex- 
press the inability of a party to pay his debts as they become due in 
the ordinary course of business.” If insolvency be considered in the 
first sense here indicated, the allegations of the appellants’ answer 
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were sufficient to show that Meyer was not insolvent; but if taken 
in the sense secondly indicated, it could not be told from the allega- 
tions of the answer whether he was insolvent or not. 

A debtor is said to be in contemplation of insolvency when he 
contemplates not being, or not continuing to be, able to pay his debts 
in the ordinary course of business as they mature. Dump on Bank- 
ruptey, 37, citing 1 B. R., 353; 8. C., 2 Bin., 196. 

If the answer was sufficient to show that Meyer was not insoly- 
ent, it was not sufficient to show that he was not in contemplation 
of insolvency, and in this respect the court did not err in sustaining 
the demurrer. 

The other grounds upon which it is claimed that the answer should 
have been sustained are that property was delivered by Meyer to 
Cheek, the original assignee, fraudulently, just before the assignment, 
and that he was fraudulently appropriating the same; and that 
Meyer had not turned over to the assignee a sum of money which 
he had on hand; and that Cheek was abusing bis trust by fraudu- 
lently disposing of the property which he did receive. 

These matters we will consider in their order. If Meyer, for an 
improper purpose, before the assignment, delivered property to 
Cheek, under the first and ninth sections of the act under which the 
assignment was made, the property therein passed to the assignee as a 
part of the trust fund for the benefit of creditors; and the same may 
be said of any money or other property, other than that exempt, 
which Meyer may have retained. 

The ninth section declares that “all property conveyed or trans- 
ferred by the assignor previous to and in contemplation of the as- 
signment, with the intent or design to defeat, delay or defraud 
creditors, or to give preference to one creditor over another, shall 
pass to the assignee by the assignment, notwithstanding such trans- 
fer.” 

The first section declares the assignment, however made or ex- 
pressed, shall be construed to pass all of the estate of the debtor, 
real and personal, except such as is exempt from execution. 

In view of these provisions, the assignment passed all of the prop- 
erty of the debtor except that exempt; as well that in his possession 
or owned by him at the time the assignment was made, as that which 
he may have fraudulently attempted to convey; and neither the 
fraud of the assignor nor of the assignee could annul the assign- 
ment, in which all creditors might have an interest. 

When the assignment is completed, the rights of the creditors 
attach to it, and no act of the assignor or of the assignee, or of 
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both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud 
creditors, will authorize a creditor to treat the assignment as void, 
and by process to appropriate the property to the payment of his 
debt, to the prejudice of other creditors. 

If property has been fraudulently conveyed in contemplation of 
the assignment, the ninth section of the act provides that “the as- 
signee, or, in case of his neglect or refusal, any creditor or creditors, 
may in his name, upon securing such assignee against costs or lia- 
bility, sue for, recover, collect and cause the same to be applied for 
the benefit of creditors, as other property belonging to the debtor’s 
estate in the hands of the assignee.’ 

The tenth section declares: “No assignment shall be declared 
fraudulent or void for want of any inventory or list, as provided 
herein, but if such list and inventory be not annexed and verified 
as provided in this act, it shall be prima facie evidence that the 
assignor has secreted and concealed some portion of the property 
belonging to his estate from his assignee, unless, upon the demand 
of the assignee or a creditor, such verified inventory and list be fur- ° 
nished to the assignee; and if any assignee or creditor shall have + 
reason to believe that any debtor ‘has concealed any of his property ~ 
or estate for the purpose of defrauding his creditors, it shall be the 
duty of the district or county judge, upon application of such as- 
signee or creditor, to cause such debtor to appear before him, either 
in vacation or term time, and disclose under oath any knowledge or 
information he or she may have relative to any such concealment.” 

The eleventh section provides: “ If any assignor shall secrete or 
conceal from his assignee any portion of the property belonging to 
his estate other than that which is exempt from execution, or shall, 
previous to and in contemplation of the assignment, transfer any 
property with the intent or design to defraud his creditors, such as- 
signor shall be adjudged guilty of a felony, and upon conviction 
thereof shall be punished by imprisonment and labor in the peni- 
tentiary for not less than two and not more than five years.” 

The ninth and tenth sections place in the hands of the creditors 
the power to sue for and recover any property which may have been 
fraudulently conveyed, as well as to discover, by an examination 
under oath from the assignor, whether or not he has secreted or 
concealed any property which should go to his creditors, and if so, 
to trace it; and the fourteenth section provides that if the assignee 
is unfaithful in the administration of the trust, which requires him 
to discover and secure all property which the act declares shall pass 
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by the assignment, that he then shall be removed and another 
be appointed in his place. 

These several provisions of the act bear unmistakable evidence of 
the intention of the legislature that no act of the assignee nor of 
the assignor after the assignment is made, or preceding it, but in con- 
templation of it, however fraudulent the act may be, shall divest 
the right of the creditors to have the trust estate administered for 
their benefit in accordance with the spirit of the statute; and the 
act itself provides means by which such administration may be en- 
forced in default of the faithful performance of his trust by the 
assignee. 

To permit one or more of the creditors, whenever in their opinion 
the estate was not all delivered to the assignee, or when the assignee 
might, in their epinion, be acting in violation of his duty, to dis- 
regard the assignment and seize and have sold the trust estate, or 
any part of it, for the satisfaction of such dissatisfied creditors, 
would contravene the very purpose of the law, which was_in- . 
tended to provide for the equitable distribution of the proceeds of 
the estate of an insolvent or failing debtor. 

What effect a fraudulent withholding by the debtor of any part 
of his estate which ought to go to his assignee might have upon a 
release executed to him by a creditor, under the third section of the 
act, in ignorance of such fraud, need not in this cause be deter- 
mined. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered December 5, 1882.] 





J. B. Donono v. Fisn Bros. & Co. 
(Case No. 1327.) 


1, AsstgnMENT.— A valid assignment for the benefit of creditors, under the act of 
March 24, 1879, must convey all of the property, real and personal, of the debtor, 
except such as may be exempt from forced sale. If the assignment be by copart- 
ners, it must convey the firm property as well as the individual property of the 
members composing the firm. 

2. AsstaNMENT.— No title passes as against objecting creditors by a deed of assign- 
ment executed by copartners, which only purports to convey to the assignee the 
partnership property, and with the condition expressed that only such creditors 
shall receive benefit from the assignment as will join in a release of the debtors. 

A deed of assignment containing such a condition is only valid when it conveys 
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all the property of the firm as well as that of the individuals composing it, except 
that which may be exempt under the constitution and laws from forced sale. If 
all the property, both of the firm and its individual members, be not conveyed, the 
deed presents no obstacle to an objecting creditor seeking to collect his debt by 
the usual process. 


Arrest from Red River. Tried below before the Hon. R. R. 
Gaines. 

On the 12th day of January, 1881, Ilynes & Sherry, hardware 
merchants at C larksville, executed a deed of assignment to J. B. 
Donoho, assignee, for the benefit of their creditors. The deed was 
executed by M. J. Hynes, as the managing member of the firm, for 
Hynes & Sherry, and contained a provision that it was for the ben- 
efit of such creditors only as would accept the assignment and dis- 
charge the debtors. There were a large number of creditors, and 
the estimated assets and liabilities were about equal. On the same 
day J. B. Donoho made bond as assignee, and took charge of the 
estate and proceeded to execute the trust. On the 25th of January, 
1881, the appellees, as creditors, levied a writ of attachment on the 
assigned goods in the hands of the assignee of the assessed value of 
$5,154.62. On the 26th day of January, 1881, the assignee filed 2 
his affidavit and claim bond under the statute for trial of the right 
of property, and the attached goods were returned to him. In 
May, 1882, the parties, under the directions of the court, made up 
and joined issue under the statute. On the 24th day of May, 1882, 
the cause was tried and a judgment rendered in favor of appellees 
for the assessed value of the goods, and from that judgment this 
appeal was taken. On the trial the court sustained objections made 
to the deed of assignment, which were made on the ground that 
the deed was fraudulent and void on its face, and this was assigned 
as error. 


Taylor & Chambers and Sims & McDonald, for appellant 

I. That the managing partner of a mercantile firm can make an 
assignment for the benefit of creditors. 

II. Fraud will never be presumed. 

III. The statute expressly provides that an assignment may be 
made for the benefit of such creditors only as may accept the assign- 
ment and discharge the debtor. 

IV. The property of every member of the firm being liable, one 
creditor cannot have the deed declared void for his individual bene- 
fit because of a badge of fraud upon its face. 

Y. Excluding the deed deprives the defendant of the opportunity 
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to show: 1st. That Sherry was present and assented to the assign- 
ment. 2d. That Sherry had no property. 3d. That Sherry having 
assented, the assignee claimed that all his property passed to him. 
4th. That all the creditors, except appellees, assented to the assign- 
ment. 5th. And all evidence of good faith. R.S., App., pp. 5 and 
6, secs. 1, 10,11; Graves v. Hall, 32 Tex., 666-7; Anderson »v. 
Thompson, 1 Brock. C. C., 456; Forkner v. Stewart, 6 Gratt., 197; 
Pierpont v. Graham, 4 Wash. C. C., 232; Clark v. Reeves, 33 Miss., 
579: Cullen v. Sneed, 5 Sneed; 1 Parsons on Contracts, 177-8; 
Parsons on Partnership, 166: Burrill on Assignment, art. 86; Bris- 
coe v. Bronaugh, 1 Tex., 326; Turner v. Lambeth, 2 Tex., 369; 
Thompson v. Burnett, 3 Tex.,47; Kerr on Fraud and Mistake, 
382-4; Burrill on Assignment, art. 340; 1 Greenl. Ev., secs. 34, 35, 80. 

VI. The statute expressly provides for an assignment for the bene- 
fit of such creditors only as will accept and discharge the debtor. 
R. S., App., pp. 5 and 6, sec. 3. 

VII. The deed of assignment shows there were a large number of 
creditors, including appellees. Eichs & Moore v. Copeland, 53 Tex., 
531-2; Wilson v. Forsyth, 24 Bonham, 105; Bump on Fraud. Con., 
336-371 


No briefs for appellee on file. 


Srayton, AssocratE Justice. — The question as to whether or not 
one partner can, without the consent of his copartner, make an as- 
signment of all of the copartnership property for the benefit of 
creditors, is not presented here; for although the deed of assign- 
ment, to be considered in this case, appears to have been executed 
by Hynes alone in the firm name, it does not appear that he had 
not authority from his copartner, Sherry, to execute it. 

The question to be decided in the case is, can a copartnership, 
under the act of March 24, 1879 (General Laws, 1879, p. 57), make 
an assignment by a deed which, upon its face, purports to assign 
nothing but the partnership estate, and which, upon its face, pro- 
vides that only such creditors as agree to accept thereunder and 
release the debtors composing the firm shall partake of the proceeds 
of the property assigned. 

The deed of assignment now under consideration does not pur- 
port to convey any of the property which may belong to the per- 
sons composing the firm, in their individual rights, but seeks by its 
terms to convey the partnership property alone. 

Such an assignment is not contemplated by the act, even if there 
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was no restriction in it upon the right of all creditors to participate 
in the proceeds of the sale of the property by requiring a release of 
the debtor; for the act contemplates that all of the property, real 
and personal, of the debtors making the assignment, except such as 
is exempt from forced sale, whether the same be partnership prop- 
erty or such as is owned by each partner in his own individual 
right, shall pass by the assignment. 

The law does not undertake to make assignments for debtors; it 
provides how an assignment may be made, and aids and makes com- 
plete an assignment which evidences an intention of the debtor to 
comply with its provisions. 

If the deed of assignment purported to convey all of the prop- 
erty which belonged to the persons composing the firm, however 
defective it might be in form, it would pass not only the property 
which each copartner might own in his individual right, but also 
such property as they might own as copartners: but a deed which 
purports to convey only such property as the makers thereof own 
as copartners, cannot be held to pass the title to any other without 
making for the makers of the deed a contract which they never in- 
tended; this the law does not undertake to do. 

If, however, copartners could under the act make an assignment 
of partnership property only, for the benefit of the creditors of the 
firm alone, which the deed offered in evidence seems to have at- 
tempted to do, there would be an insuperable objection to such an 
assignment containing a clause requiring a release of the debtors by 
the creditors as a condition to the right to participate in the pro- 
ceeds of the assigned property. The deed of assignment upon its 
face purports to be made under the act of March 24, 1879, and con- 
tains a provision that only such creditors shall participate in the 
proceeds as release the debtors from all liability to them, and this 
clause is broad enough to require a release not only from partner- 
ship debts, but from such as the members may owe as individuals, 

The statute permits a debtor to make an assignment only when 
all of his property, by force of the deed or of the law, is passed by 
it, except such as is exempt, and when such a deed is made it may, 
by the express terms of the statute, contain a provision that only 
such creditors as discharge the debtor from their claims shall partic- 
ipate in the proceeds of the assignment. The third section of the 
act provides that “any debtor, desiring so to do, may make an as- 
signment for the benefit of such of his creditors only as will consent 
to accept their proportional share of his estate, and discharge him 
from their respective claims, and in such case the benefits of the as- 
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signment shall be limited and restricted to the creditors consenting 
thereto; the debtor shall thereupon be and stand discharged from all 
further liability to such consenting creditors on account of their re- 
spective claims, and when paid, they shall execute and deliver to the 
assignee for the debtor a release therefrom.” 

These provisions of the statute are in harmony with the principles 
laid down by the courts of the several states in which it has been 
held, in the absence of a statute, that such restrictions upon 
the rights of the creditors generally might be imposed by the 
debtor. 

These decisions have held, however, that deeds of assignment im- 
posing such restrictions are void if the assignment did not pass all 
of the debtor’s property; and in case of a partnership assignment, 
it has been held that a deed which did not pass the individual prop- 
erty of the members of the firm, as well as the partnership prop- 
erty, was void. Such was the case of Jn ve Wilson, 4 Pa. St., 448, 
in which Rogers, J., said: “The point on which the case principally 
turns, namely, the invalidity of the assignment, has. been already 
decided in Thomas v. Jenks, 5 Rawle, 221, and Hennessy v. The West- 
ern Bank, 6 Watts & Serg., 300; the latter was a decision on the as- 
signment now in controversy. In those cases it is ruled that an 
assignment by an insolvent debtor, stipulating for a release, is in- 
valid, unless it contains a transfer of all the debtor's property. 

“Tt has been regretted by some distinguished jurists, the late Mr. 
Justice Baldwin among the number, in Eustace v. Phillips, that 
the very fact of requiring a release from the creditors of an insolv- 
ent debtor did not invalidate the assignment. This point, how- 
ever, he considered settled in Brashear v. West, 7 Peters, 615; but 
he says the law is thus settled only when the assignment is of the 
whole of the debtor’s property and effects, and that it is otherwise 
if any portion is fraudulently kept back from the assignment. In 
the latter case the assignment is void by the execution of a release 
from the creditors, according to the opinion of the supreme court of 
this state, in 5 Rawle, 221, as well as the soundest principles of law. 
In Thomas v. Jenks, and Hennessy v. The Western Bank, we ruled 
that such an assignment was against the policy of the law; that the 
condition was oppressive, without the color of justice, and evinced 
on the face of the instrument a fraudulent design; that it was tak- 
ing an unfair advantage of the situation of the creditors to impose 
the condition of a release, unless on the terms of the surrender of 
all the debtor’s property.” To the same effect are the following 
cases: Searing v. Brinkerhoff, 5 Johns. Ch., 333; Sangston v. Gai- 
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ther, 3 Md., 48; Wiler v. Samuel, 7 Barr, 500; [Henderson v. Bliss, 
8 Ind., 101. 

An assignment by partners of the common property only is but 
a partial assignment, and the great current of authority holds that 
all such assignments, which contain a requirement that the creditors 
shall release the debtor, are void. Burrill on Assignments, section 
197, where the authorities upon this subject are largely collected. 

Parties who claim under assignments made under the act of 
March 24, 1879, cannot claim for it a more favorable construction 
fora partial assignment than is given to partial assignments in the 
states in which assignments, w ith restrictions r equiring consenting 
creditors to release the debtor, are held to be valid. 

Ile who wants the benefit of the act by which he seeks to be re- 
leased from his just debt, without full payment, must comply with 
the act by conveying to the assignee all of the property required to 
be conveyed, whether the same be owned by him individually or as 
a member of a firm, and if he does not do so by the terms of his 
deed aided by the law, his assignment is void and interposes no ob- 
stacle to creditors in collecting their debts by usual process. 

Before an assignment, any creditor may ‘enforce the payment of 
his debt, through the courts, against all of the property of a debtor, 
whether partnership or individual property, except such as is ex- 
empt from forced sale, and this right cannot be restricted under the 
act of March 24, 1879, unless that property which was subject before 
the assignment, be subjected by it. 

If it be deemed necessary that copartners should be permitted to 
make an assignment of copartnership property only, for the benefit 
of copartnership creditors, and that upon such assignment they 
shall have the right to provide for release from such creditors, the 
legislature will no doubt so provide; but until it does so provide, as- 
signments made by copartners must convey all their property, 
whether partnership or individual. 

There was no error in excluding the deed of assignment in this 
case from the jury, and the judgment is affirmed. 

AFFIRMED. 

[Opinion delivered December 5, 1882.] 
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Wesrern Unton Tetecararn Co. v. Jos. Hl. Brown 
(Case No. 1265.) 


1. NeGuigence — Damaces.—A telegraph company received a message from a bank- 
ing house acting as agent of the plaintiff, directed to another banking house in 
New Orleans, to protect his note then about to mature. The price of repeating 
the message was paid as demanded by the regulations of the company. The 
message never reached its destination, nor could it ever be traced beyond a town 
in a county adjoining the one from which it was sent. There was no testimony 
showing that the company was negligent in selecting competent employees, or that 
the facts above stated were ever communicated to any of its general officers, or 
that the company ever approved the conduct of the operator who undertook to 
transmit the message. Held, 

(1) The delivery of the message to the operator, and his receipt of the same 
and of the price charged for tvansmitting it, constituted a contract between the 
bank that sent the message for the use of the plaintiff and the telegraph com- 
pany. 

(2) The duty of the operator who transmitted the message was to inquive after 
it, and if necessary, to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a fail- 
ure to deliver the message. 

(8) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
message, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages. 

(6) To make the defendant company liable for exemplary damages, the act com- 
plained of must have been done with its authority, either express or implied, or such 
act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the jury. 





Apprat from Tarrant. Tried below before the Hon. A. J. Hood. 


Stemmons & Field, for appellant. 

I. The court erred in sustaining exceptions to that portion of ap- 
pellant’s answer which sought to limit the amount of appellant’s 
recovery by reason of agreement at time of delivery of said message, 
and by reason of the contract relied on in said answer. That appel- 
lant could thus limit its liability is, we think, fully settled by the 
following authorities: Thompson on Negligence, vol. 2, pp. 835, 836; 
note 1, sec. 4, pp._839-40; Allen’s Telegraph Cases, pp. 85, 196, 273, 
£05, 345, 468, 663, 708; Scott & Jarnagin, Law of Telegraphs, ch. 
2, pp. 104, ete. 

. . . IX. The court erred in refusing to charge the jury as 
asked by appellant in special charge No. 1, that, “ unless you believe 
from the evidence that defendant has done plaintiff a wrong, as 
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claimed by plaintiff, and unless you further believe from the evidence 
that plaintiff has suffered damage from the doing of said wrong, 
you will find for the defendant.” Western Union Tel. Co. v. Bert- 
ram & Moeler, by Commissioners of Appeals. | 

X. The court erred in refusing to charge the jury, as requested by 
appellant, “ You are further instructed that there was no evidence of 
malice, ill-feeling, or intentional wrong done by defendant to plaint- 
iff ; the measure of damages in this case is the actual dam: Wes SUS- 
tained by plaintiff; that is, the amount of actual loss in money, 
sustained by plaintiff, directly traceable to the wrong done him by 
defendant.” Hays v. H. & G.N. R. R. Co., 46 Tex., 272; W ardrob 
v. Stage Co., 7 Cal., 118; Mendehlson v. Anaheim L. Co., 40 ¢ - 
657; Turner v. North Beach R. R., 384 Cal., 594; Hill » The N. ¢ 
& G. W. R. R. Co., 11 La. Ann., 292; Milwaukee & Miss. R. R. ». 
Vinning, 10 Wis., 330; Illinois Cent. Rt. R. Co. v. Hammer, 72 IL, 


9 
oti. 


Ball & MeCart, for appellee. 

I. The court did not err in overruling defendant’s general demurrer 
to plaintiff's petition. The petition sets upand discloses a transaction 
between plaintiff and defendant alone. It alleges that plaintiff de- 
livered the message to defendant, and that defendant then and there 
accepted and received the same from plaintiff for transmission for 
certain hire and reward paid by plaintiff. It nowhere discloses any 
privity between Tidball, Van Zandt & Co. and the defendant. It 
avers that defendant, contriving and intending to defraud and injure 
plaintiff, not Tidball, Van Zandt & Co., ete. Hutchinson on Carriers, 
sec. 728. 

II. The court did not err in sustaining plaintiffs demurrer to that 
part of defendant’s answer which set up and relied on the alleged 
special coxtract, limiting the amount of damages recoverable from 
defendant for delay, mistake, or failure to transmit the telegram. 
The action is ea delicto, and charges defendant with gross and wilful 
neglect of its duty, and a telegraph company will not be allowed 
to limit its liability for its acts of gross negligence; besides, defend- 
ant does not allege that said contract was made with plaintiff, but 
with Tidball, Van Zandt & Co. Thompson on Negligence, vol. 11, 
p. 835; notes, § 1, p. 839, § 4, pp. S40 to 845; Scots & Jarnagin on 
Tel., sees. 142, 143, 205, 260, 261, 262, 265 and 266; W. U. Tel. Co. 
». Weiting, Texas Ct. of APP Opinion by P. J. W hite (also see 17 
Wall., wn True v. Tel. Co., 11 Am. Rep., 156, and notes thereto 
‘69 Me., 9); Cande v. Telegrah, 8 Alb. Law Jour., 293; Tyler v. W. 
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U. T. Co., 14 Am. Rep., 38 (60 TIll., 421); Same wv. Same, 24 Am. 
Rep., 279, and notes thereto (74 IIl., 163). 

III. Corporations are liable to exemplary damages, and such dam- 
ages may be recovered against them in a proper case. Where, in an 
action ex delicto, there is evidence which tends to show that defend- 
ant was guilty of either wilful misconduct or of such entire want of 
care as would raise the presumption of a conscious indifference to 
consequences, it was proper for the court to charge the jury that if 
they believed from the evidence that such was the case, they might 
assess exemplary damages against the defendant. Exemplary dam- 
ages are not confined to compensation for actual injuries, but are 
assessed for the purpose of prevention of a repetition of the wrong 
and by way of punishment to the wrongdoer, and if the circum- 
stances in evidence satisfy the jury that a corporation has ratified, 
or connived at, the gross negligence of its agents or servants, they 
have the right, and it istheir duty, to award the party injured by 
such gross negligence a verdict for exemplary damages against such 
corporation. Hays v. H. & G. N. R. R., 46 Tex., 280; 6 Tex., 352; 
Smith v. Sherwood, 2 Tex., 460; 9 Tex., 20; 27 Tex., 620; Mil- 
waukee & St. Paul R’y v. Arms, 91 U. 8., 489; Scott wd Jarnagin 
on Telegraphs, secs. 69, 418; Thompson on ‘Carriers, pp. 893-4, 575; 
Thompson on Negligence, p. 857, as to receiving clerk ; Per kins . 
Missouri R. R., 55 Mo., 201; 57 Mo., 17; 66 Mo. 536; Goddard v. 
grand Trunk R. R., 57 Me., 202- 993 : 19 Ohio St., 157; id., 162; 
47 N. Y., 282; 62 Me., 84; 57 IIl., 59: R. v. v. Shave, 36 Miss., 660; 
Hopkins v. R. R., 36 N. H., 9; 1 Redfield on Railways, 515 ef seq.; 
Bawser v. Lane, 3 Met. (Ky.), 311; 38 Ind., 116; 27 Md., 277; 11 
Nev., 250; 55 Mo. 201; 66 Mo., 536. 


Bonner, Associate Justice.— On December 4, 1880, the appellee 
in this case, Joseph H. Brown, to meet and protect his acceptance 
for $5,679.93, in favor of Dymond & Gardes of the city of New 
Orleans, which matured on the 6th of the same month, procured ° 
from the banking house of Tidball, Van Zandt & Co., of Fort Worth, 
“telegraphic exchange” on New Orleans. This he did by receiving 
from Tidball, Van Zandt & Co. the following message: 

“Forr Worrn, Texas, 12-4, 1880. 
“ To Louisiana National Bank, New Orleans, La.: 

“Protect Joseph H. Brown’s note to Dymond & Gardes, due sixth 
instant. 

(Signed) “Tippatt, Van Zanpt & Co.” 
On the same day appellee Brown caused the message to be 
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delivered to the receiving clerk of appellant, the Western Union 
Telegraph Company, at its office in Fort Worth; and to procure its 
safe and correct transmission, he caused to be paid to said clerk, not 
only the price demanded to send the message to New Orleans, but 
also that demanded to have it repeated, as required by the rules and 
regulations of the company. The clerk was aware of the impor- 
tance of the message and promised to have the same promptly for- 
warded. 

It was shown that the usual time required to send a message from 

Fort Worth to New Orleans was about two hours. It never in fact 
reached New Orleans, and in consequence the demand of Dymond 
& Gardes against Brown was duly protested, by reason of which 
srown claims that he has been damaged, and for which this suit is 
brought. The only testimony bearing upon the question of the fail- 
ure to receive the message in New Orleans was, that the manager 
and chief operator of the company at Fort Worth, some days after- 
wards, upon inquiry, informed the clerk of Brown that he could not 
trace it further than to Dallas, in the adjoining county. It does not 
appear when the message was sent from the office at Fort Worth, or 
why, as it was not repeated within a reasonable time to Fort Worth, 
inquiry was not made in regard to it. Further than this, there was 
no testimony tending to prove that the defendant company was neg- 
ligent in selecting competent servants and agents in the first in- 
stance; or that knowledge of the above facts was brought home to 
any general officer representing the company in its corporate capac- 
ity; or that after such knowledge, it approved or adopted the neg- 
ligence of the operator. 

The court below in the general charge instructed the jury. both 
upon the issues of actual and exemplary damages, and upon the lat- 
ter issue refused certain instructions asked by the company. The 
jury returned a verdict for plaintiff for $4.50 actual damages and 
$5,000 exemplary damages. From the judgment rendered on this 
verdict, this appeal is prosecuted. 

There are fifteen assigned errors. Those relied on relate to the 
question of exemplary damages. 

The delivery of the message to the agent of the company and his 
receipt of the same, and of the price charged for transmitting it, 
constituted a contract between Tidball, Van Zandt & Co., for the use 
of plaintiff Brown, and the defendant company. The message was 
one which, by the terms of this contract, was required to be repeated 
to the office at Fort Worth, and as it was not heard from there 
within a reasonable time, due diligence on the part of the operator 
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required that it should have been inquired after, and if necessary, 
that it should have been repeated from that office. The failure to 
do this, without any excuse therefor, is such evidence of want of 
due care as would subject the company to such actual damages as 
the testimony may show that Brown legally sustained in conse- 
quence thereof. 

In such cases, as intimated, though not decided, in Western Union 
Telegraph Co. v. Andrew Neill, 57 Tex., 283; the measure of dam- 
ages “would not necessarily be confined to the stipulated damages 
stated in the printed conditions upon the blank forms of the com- 
pany, providing for a repeated message, but would extend to the 
legal injury, if any, sustained by the failure to send the message, 
and which, in a proper case, would embrace the injury to the credit 
and standing of the plaintiff as a merchant. 

The court, after instructing the jury as to actual damages, pro- 
ceeds: “ And if you further tind that defendant failed to transmit 
and deliver said message, and that defendant, to wit, said telegraph 
company, in the said failure was guilty of such gross negligence 
and conscious indifference to the rights of the plaintiff as show a 
wilful intention to injure the plaintiff, then in case you so conclude 
and find, it will be your duty not only to return a verdict for the 
amount of actual damages, if any, sustained by him, but you will, in 
addition thereto, allow the plaintiff such punitory or exemplary dam- 
ages as may to you seem right and proper, under all the facts and 
circumstances in evidence before you, not to exceed $10,000.” 

Among other special charges, the following was asked by the 
company and refused: “‘ You are further instructed that there was 
no evidence of malice, iil-feeling, or intentional wrong done by de- 
fendant to plaintiff; the measure of damages in this case is the 
actual damages sustained by plaintiff; that is, the amount of actual 
loss in money sustained by plaintiff, directly traceable to the 
wrong done him by defendant.” 

It is now the settled law of this state, that, to make a corporation 
liable for exemplary damages, the “ fraud, malice, gross negligence 
or oppression” which must_authorize and justify the same, must 
have been committed by the corporation itself, or some superior 
officer representing it in its corporate capacity; or, if committed by 
a subordinate servant or agent, the act must have been either pre- 
viously authorized, or subsequently ratified or approved by the com- 
pany or such superior officer after knowledge of the facts. In other 
words, the same rules in regard to such damages, which apply to 
private individuals or firms and their servants or agents in the rela- 
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tion of master and servant or principal and agent, apply also to 
corporations. Hays v. R. R. Co., 46 Tex., 272; Wallace v. Finberg, 
46 Tex., 37; Willis & Bro.v. McNeill, decided at the present term. 

This rule is sustained by the great weight of authority, and no 
other, consistent with principle and justice, can be adopted. In the 
leading case of Hays v. R. R. Co., it is said that corporations as 
well as individuals may deserve punishment. But no more than in- 
dividuals are they to be punished for the malicious acts of their 
agents. It is obvious that no distinction can be made as to this 
liability whether the master be a natural or an artificial person. 

In Wallace v. Finberg, 46 Tex., 37, Roberts, C. J., in speaking 
of the true character of damages, actual and exemplary, says, that 
they should be “ presented as separate and distinct causes of action 
or cross-action, with the averments respectively appropriate to each 
remedy, which are essentially different in the facts necessary to be 
averred.” He further says that “if the agent who makes the affi- 
davit (for attachment) and bond acted maliciously in doing it, he 
is responsible; but his malice would not be imputed by presumption 
to his principal, while his bad judgment in wrongfully suing out 
the writ would be.” 

This principle has been repeatedly applied both to individuals and 
corporations. Exemplary damages being given by way of punish- 
ment under our decisions, and being necessarily penal in their char- 
acter, the motive which authorized their infliction, as said in the 
above case, will not be imputed by presumption to the principal 
when the act is committed by an agent or servant. In such case it 
must be shown by direct testimony on behalf of the plaintiff, or as 
the reasonable and probable deduction from the evidence, either 
that the principal authorized or ratified the act. 

In Turner v. R. R. Co., 34 Cal., 600, where the company was 
sought to be made liable for an act of its servant, it was said that 
“to render the defendant liable for punitive damages, it was in- 
cumbent on the plaintiff to show that the act complained of was 
done with the authority, either express or implied, of the defendant, 
or was subsequently adopted by the company.” 

In the case under consideration, the record fails to show either 
such express or implied authority, or such subsequent adoption or 
approval by the company of the negligence of the agent. It also 
fails to show by any sufficient evidence, either that the company 
was, in the first instance, negligent in the selection of its servants, 
or that, after knowlege of the facts, they ratified or approved the 
negligent act complained of. In our opinion the evidence did not 
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authorize the. learned judge presiding below even to submit the 
issue of exemplary damages to the jury. 

This dispenses with the consideration of the question whether 
the verdict on this branch of the case was excessive. 


For the above error the judgment below is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 15, 1882.] 





Joun F. Womack v. Tur W. U. Tet. Co. 
(Case No. 1275.) 


1. Norrcr. — One sending a telegraphic message is charged with notice of the printed 
conditions of the blank form on which his message is written. 

2. TeLEGRAM— NeGLIGENcE. — A telegram was written and delivered to a tele- 
graph company at Marshall, Texas, to be sent to New York, as follows: 

“S. M. Swenson, Son & Co., 80 Wall Street, New York: 

“TE not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F. Womack.” 

The telegram was incorrectly transmitted by adding the letter ‘‘d’’ to the word 
‘*close,’’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the m™ssage repeated to guard against mistakes. In an 
action for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 
ble for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 

(5) This case distinguished from those in which printed forms were used in 
bills of lading, and other instruments signed, not by the shipper or sender, but 
the party to be bound. 

3. TELEGRAPH COMPANIES. — Telegraph companies can, by express contract or by 
proper rules and regulations contained in printed notices or otherwise, and which 
are brought to the knowledge of those with whom they deal under such circum- 
stances as to create an implied contract, limit their liability for delays and errors 
in transmitting and delivering messages, except when caused by the misconduct, 
fraud or want of due care on the part of the company, its servants or agents. 


Arprat from Harrison. Tried below before the Hon. A. J. 
Booty. 


The opinion states the case. 
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Geo. 1. Hill, for appellant. 

I. The printed conditions upon the blank upon which the message 
was written are not binding upon the sender unless actual know!- 
edge of the contents thereof are brought home to the sender. Rail- 
road yv. Harris, 12 Wall., 85; Shearman & Redfield on Neg., secs. 
565-571; Telegraph Co. v. Blanchard, Williams & Co., by Supreme 
Court of Georgia, American Law Mag., p. 74; Telegraph Co. +. 
Weiting, Texas Court of Appeals; Telegraph Co. v. Neill, Texas 
Law Jour., October 20, 1881, p. 105; So Relle v. Telegraph Co., 
55 Tex., 308. 

II. The court is not permitted to charge upon the weight of evi- 
dence. Ilowerton v. Holt, 23 Tex., 51; Clark v. The State, 31 Tex., 
574; Ross v. The State, 29 Tex., 499; Railroad v. Murphy, 46 Tex 
357; Pasch. Dig., art. 1464; R.S., art. 1317. 

Ill. The jury are the sole judges of the facts and the weight to be 
given them. Railroad ». Murphy, 46 Tex., 357. 


Turner & Stuart, for appellee. 


Bonner, Assocrate Justice.— The appellant, John F. Womack, 
sued the defendant, the Western Union Telegraph Company, for 


damages for the failure to transmit correctly and deliver the follow- 
ing message: 


“ Blank No. 2 





“THE WESTERN UNION TELEGRAPH COMPANY. 


“ALL MESSAGES TAKEN BY THIS COMPANY SUBJECT TO THE FOLLOWING 
TERMS: 


“To guard against mistakes or delays, the sender of a message 
should order it kerpeaTeD; that is, telegraphed back to the originat- 
ing office for comparison. For this, one-half the regular rate is 
charged in addition. It is agreed between the sender of the fol- 
lowing message and this company, that said company shall not be 
liable for mistakes or delays in the transmission or delivery, or for 
non-delivery, of any UNREPEATED message, whether happening by 
negligence of its servants or otherwise, beyond the amount received 
for sending the same; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any REPEATED message be- 
yond fifty times the sum received for sending the same, unless 
specially insured; nor in any case for delays arising from unavoid- 
able interruption in the working of its lines, or for errors in cipher 

Vou. LVIUI —12 
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or obscure messages. And this company is hereby made the agent 
of the sender, without liability, to forward any message over the 
lines of any other company when necessary to reach its ‘destination. 

“Correctness in the transmission of messages to any point on the 
lines of this company can be rxsurep by contract in writing, stating 
agreed amount of risk, and payment of premium thereon at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz.: one per cent. for any distance not exceeding one thousand miles, 
and two per cent. for any greater distance. No employee of the 
company is authorized to vary the foregoing. 

“No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices ; and if a message is sent to such office by one of the com- 
pany’s messengers, he acts for that purpose as the agent of the sender. 

“ Messages will be delivered free within the established free de- 
livery limits of the terminal office; for delivery at a greater distance 
a special charge will be made to cover the co ost of such delivery. 

“The company will not be liable for damages in any case w here 
the claim is not presented in writing, within sixty days after 
sending the message. 

“AR. Bre wer, Secretary. Norvin Green, President. 








“ Marsnatt, Texas, Noy. 10, 1879. 
“Send the following message subject to the above terms, which 
are agreed to: 
“To S. M. Swenson, Son & Co., 80 Wall street, New York: 
“Tf not already, close out my Decembers. Buy four hundred 
May deliveries. Answer. 
“13, paid, $2.39. Joun F. Womack. 





“(33> READ THE NOTICE AND AGREEMENT AT THE ‘TOP. as 


The message was incorrectly transmitted in this, that the letter 
“d” was added to the word “close,” making it closed, in conse- 
sequence of which Womack alleged that he suffered damages. He 
paid for sending it to New York city, but failed to avail himself of 
the privilege to have it repeated. He testified that he did not know 
the contents of the printed portion of the blank form upon which the 
message was sent, providing for repeating it to prevent mistakes; that 
he had never read the same. 

The message was correctly sent from Marshall to Galveston; the 
mistake occurred between the latter place and St. Louis, but from 
what cause was not shown 
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Under the charge of the court the jury returned a verdict upon 
which judgment was rendered in favor of appellant Womack for 
the sum of $2.85, the amount paid for sending the message, with 
interest, from which judgment this appeal is taken. 

The assigned errors relate to the following propositions announced 
in the charge of the court: 

1. That Womack must be charged with having had notice of the 
printed conditions upon the blank on which the message was written, 
and to have assented to the same. 

2. That the mere fact that the message received at New York 
city differed from that sent from Marshall was not of itself evi- 
dence of negligence, such as to entitle the plaintiff to recover, this 
being a charge upon the weight of evidence. 

3. That the contract in regard to which the message was sent, 
being one pertaining to cotton futures, was illegal and void, because 
against public policy, and that the plaintiff was under no legal ob- 
ligation to pay the loss. This charge was objected to on the ground 
that this issue was an immaterial one as between the parties to this 
suit. 

I. In the case of The Western Union Telegraph Company v. An- 
drew Neill, 57 Tex., 283, some of the questions arising in this case 
were very carefully considered by this court in the light of numer- 
ous authorities. As the result of these authorities, it was there 
said that “it may now be considered settled law that telegraph 
companies can, by express contract, or by proper rules and regula- 
tions contained in printed notices or otherwise, and brought to the 
knowledge of those with whom they deal, under such circumstances 
as to create-an implied contract, limit their liability for delays and 
errors in transmitting and delivering messages, except when caused 
by the misconduct, fraud or want of due care on the part of the 
company, its servants or agents.” 

In that case it was not questioned but that the sender of the 
message had knowledge of the contents of the printed conditions 
accompanying it. In this, as before stated, Womack testified that 
he did not know their contents, and that he had never read them. 
Upon this issue, the question arises whether his failure to read these 
conditions excuses him from being held as charged with knowledge 
of their contents. 

The sound and practical rule of law in such cases is, that, in the 
absence of fraud or imposition, a party to a contract, which has 
been voluntarily signed and executed by him, with full opportunity 
for information as to its contents, cannot avoid it on the ground of 
his own negligence or omission to read it. 
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The precise question was made and decided in Grinnell v. Tel. 
Co., 113 Mass., 301, 307, the regulations in that case having been 
printed in very small type, and not having been read or made 
known to the plaintiff. Chief Justice Gray, in delivering the opin- 
ion of the court, says that the plaintiff's omission to read the printed 
forms cannot relieve him from being bound by his signature. 

In Tel. Oo. v. Carew, 15 Mich., 536, the message was written 
upon one of the printed blanks of the company, containing certain 
conditions, but which the plaintiff had never read; neither had his 
attention been called to them. The court charged the jury that 
the plaintiff was not bound by the conditions on the back of the 
dispatch, unless his attention was called to them. Christiancy, J., 
delivering the opinion, says: “This printed matter on the face of 
the paper could hardly escape the attention of any one not naturally 
or purposely blind, who should write a message upon the paper. 
He must at least know that there is some printed matter on the face 
of the paper, and he must be held to know that it had been placed 
there for some purpose connected with the message. It is therefore 
no excuse for him to say he did not read the printed matter before 
his eyes. It was gross negligence on his part if he.did not. The 
printed blank, before the message was written upon it, was a gen- 
eral proposition to all persons of the terms and conditions upon 
which messages would be_sent. By writing the message under it, 
signing and delivering it for transmission, the plaintiff below ac- 
cepted the proposition, and it became a contract upon those terms 
and conditions.” 

In support of the proposition above’ announced, we make the fol- 
lowing additional citation of authorities: Red Path v. Tel. Co., 
112 Mass., 73; Grace v. Adams, 100 Mass., 507; Rice v. Dwight, 2 
Cush. (Mass.), 87. 

It is believed that a majority, if not all the cases, in which a con- 
trary doctrine has been held, are those in which the conditions were 
annexed to some instrument, as a bill of lading, ticket, etc., signed 
by the defendant only, and where the plaintiff was squght to be 
bound by its mere acceptance, though in the hurry of the moment 
he may not have known of the existence even of the conditions, 
and not in a case like the present, where the instrument was signed 
by the plaintiff himself. 

II. Was the charge of the court, that the mere fact that the mes- 
sage as received and delivered in New York city was different from 
that sent, was not of itself such sufficient evidence of negligence 
on the part of the company as to entitle plaintiff to recover dam- 
ages, one upon the weight of testimony? 
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It will be remembered that Womack had failed to comply with 
the regulation of the company, and which became a part of their 
contract, that to avoid mistakes the message should have been re- 
peated. That such a regulation is reasonable and proper has been 
frequently decided, and has been so held by this court. Tel. Co. ». 
Neill, supra, and the authorities there cited; to which many others 
could be added, including Catchpole v. Tel. Co., decided by our 
court of appeals, Tyler term, 1882. 

These decisions are based upon the liability of such companies to 
mistakes by reason of the comparative infancy and novelty of the 
business in which they are engaged, and of the hidden and uncon- 
trollable causes which may prevent a correct transmission of the 
message. Except, therefore, in cases where it is shown by direct 
testimony, or by the facts and circumstances of the case, that the 
mistake or omission happened, not from such cause, but by réason 
of the misconduct, fraud, or want of due care on the part of the 
company, its servants or agents, it will be presumed that it occurred 
from some casualty sought thus to be provided against, and the 
stipulated compensation becomes the measure of damages. Grin- 
nell vw. Tel. Co., 113 Mass., 299, in which the cases of Sweetland v. 
Tel. Co., 27 Iowa, and Tel. Co. v. Buchanan, 35 Ind., are com- 
mented upon. 

It has been repeatedly decided, and such is the rule adopted by 
this court, that the mere fact that there may have been an error in 
the message as received, would not of itself be sufficient proof of 
negligence to entitle a plaintiff to recover, as the error may reason- 
ably be attributed to some other cause. Tel. Co. v. Neill, supra, 
citing authorities, to which with others may be added that of Becker 
v. Tel. Co., Supreme Court of Nebraska, January, 1881. 

Under these decisions, that such testimony, of itself, is not suffi- 
cient to maintain a suit for damages against the company, is a ques- 
tion of law as to the want of testimony, to be given in charge by 
the court, and not one of fact as to the sufficiency of the evidence, 
to be weighed by the jury. As a verdict for damages founded upon 
such testimony alone must be set aside, it would be but an idle cere- 
mony to submit it to the jury in the first instance. 

It is not intended, however, to lay it down as an arbitrary rule, 
that in no case would the mere fact, of itself, that the message, as 
delivered at the place of destination, was different from that ordered 
to be sent, would not authorize a charge upon the question of neg- 
ligence. There might be such apparent omissions or perversions in 
a message as thus delivered, from the one ordered, as would indi- 
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cate such fraud or gross carelessness as would require that the ques- 
tion, as one of fact, should be submitted to the jury. But this 
strictness should not, under the authorities, be applied in a case like 
the present, where there was simply a mistake in one letter, and 
which might be consistent with a very high degree of skill and care. 

The facts i in this case would seem also to admit of the application 
of the salutary principle of law announced in case of Tel. Co. 

v. Neill, supra, that the plaintiff should have endeavored to have 
ere the damage which may have been occasioned by the mis- 

take in the message; that he should not have suffered dam ages to 

have accumulated which he might reasonably have prevented. The 
testimony tends to prove, that afterwards, on the very same day 
that his dispatch should have reached Swenson, Son & Co., that he 
had notice that his December futures were not sold, and yet it does 
not appear that he had his message then repeated, or took other 
steps to prevent further loss. 

Under the circumstances of the case as shown by the testimony, 
we are of opinion that the plaintiff was not entitled to any larger 
judgment than that obtained by him, and that the first and second 
assigned errors were not well taken. 

III. Under the above view of this case, we may dispense with the 
decision of the third question presented, that the court erred in 
instructing the jury that the contract, being one known as cotton 
futures, was null and void; and particularly as the question is not 
directly made between the parties themselves to the contract. We 
do not, however, by any means intend to intimate, that, in our 
opinion, such a contract, which in its essential features partakes of 
a mere gambling transaction, and which has a very pernicious tend- 
ency in its effects, both upon the morals of the country and the 
interests of legitimate trade, by inducing undue fluctuations in the 
market, arising, not from the natural cause of supply and demand, 
but from a false and fictitious cause, will ever lightly be sanctioned 
by this court. 

There being no error in the judgment below, the same is affirmed. 


AFFIRMED. 
[Opinion delivered December 15, 1882.] 
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Tut Corroration or Sreurin v. Joun [revanp. 
(Case No. 3511.) 

1. Nursance.— An individual owning property in a town abutting cn a public square, 
the value of which is affected by the dedication of the use of the square, may 
maintain an action to enforce the dedication, or to prevent its being appropriated 
to a use inconsiNent with the dedication. 

2. PLEApiING — Depication.— The erection of a market house on a public square in 
an incorporated town, on which was marked as it appeared on the map of the 
town, ‘‘market,”’ is not necessarily inconsistent with the purposes of the original 
dedication of the square. In an action to abate such a building as a nuisance, 
the petition should state facts showing that the erection of the market house was 
inconsistent with the purposes to which the square was dedicated. 

3. Deptcation.— A plat of ground on the map of a town was marked with the word 
‘*market.”’ Small houses had formerly been erected in which those who built 
them sold beef. Afterwards the town authorities erected a building for market 
purposes. In an action to abate it as a nuisance, held, the facts were not suffi- 
cient to show the dedication of the ground %s an open market place. 


Arrrat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

The town, acting through the mayor and board of aldermen, 
whether by direct ordinance is not shown, erected near the center 
of the public square in the town of Seguin a small wooden build- 
ing, one end of which was used and designed for a calaboose or 
prison, in which those offending against the town government were 
confined, and the other end was used and built for a market house. 
In constructing an addition to the house a live oak tree was cut 
down to make room for the building. When this was done appel- 
lee, who was a property owner in the town, whose property 
abutted on the square, brought this suit to restrain the town gov- 
ernment from destroying any more of the ornamental trees and to 
require it to remove the buildings as a nuisance. A trial was had, and 
under the special findings of the jury a decree entered requiring the 
town to remove the buildings as a nuisance, or in default, for the 
sheriff to do it. From that judgment the town appealed. 


W. EF. Goodrich, for appellant. 

I. A suit cannot be sustained in favor of a private individual to 
abate a public nuisance. 8 Gill & J. (Md.), 479. 

II. The answers of the jury to the special issues show no special 
damage to plaintiff, and certainly, if not specially damaged, he 
should not have had judgment for removal of the nuisances. High on 
Injunctions, sec. 522; Hamilton v. New York, 9 Paige, 176; Corning 
». Lowerie, 6 Johns. Ch., 439. 
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John Ireland, for himself. 

I. All the books, it is believed, admit the right of an individual 
to maintain a suit even to abate a nuisance, if he can show that he 
has suffered, or is likely to suffer, a personal wrong or pecuniary 
injury over and above what may be suffered by the people in com- 
mon. Ketchum v. City of Buffalo, 14 N. Y., 358; Abbott ». Mills, 
3 Vt., 520; Mo. v. Railway Co., 5 Rich. Law, 583; Runyan v. Boe- 
dine, 2 Green, 472; Hickman v. Hummel, 19 Pa. St., 64. 

II. The owners of property abutting on this public ground, it 
having been dedicated to the public by the original owners of the 
town tract, had the same interest in the fee and the use of it that 
they have in and to the streets. In the case last cited, on page 374, 
the court says: “ The common council could not establish a market 
in a public street, as this would be a nuisance.” ‘To the same ef- 
fect, see E. L. & Big. 8S. Railway v. Combs, 10 Bush, 386; Lull v. 
Chicago, 68 Ill., 518; Ingram v. Chicago, 38 Lowa, 660; 67 TIL, 540; 
Oswald v. Green, 22 Tex., 94; Williams ». Davidson, 43 Tex., 1; 
Trustees v. Perkins, 3 B. Mon. (Ky.), 440; Hunter v. Trustees, 6 Hill, 
414. 

III. The city could not appropriate the streets and public squares 
to its use for gain to the detriment of the people, and a citizen own- 
ing property on the street can maintain the action. Davis ». 
New York, 14 N. Y., 507; Dillon on Municipal Corporations, 
§ 316; LeClerg v. Gallipolis, 7 Ohio, 218; Haynes v. Thomas, 7 
nd., 38. 

IV. “The public square is as much a highway as if it was a street, 
and neither the county or the public can block it up to the prejudice 
of the public or individuals.” It is dedicated to the use of all the 
people as a highway, and all have a right to pass over it without 
unreasonable let or hindrance. Commonwealth ». Bowman, 3 Pa. 
St., 203; County Commissioners v. Latterop. Kansas, 1872. “ An 
individual owning lots abutting is entitled to an injunction to re- 
strain the obstruction of a public square.” High on Inj., $ 524; 
Williams v. Smith, 22 Wis., 594. 

V. It was at one time supposed that the attorney general was : 
necessary party to proceedings to abate a nuisance, but such is not 
now therule. If there is aspecial grievance arising out of a com- 
inon nuisance, which presses more upon particular individuals than 
others not so immediately within its influence, they are entitled to 
the protection of a court of equity for the protection of private 
rights. Commissioners v. Long, Select Eq. Cases by Parsons, 148. 
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GovuLtp, Cimer Justice.— As the owner of lots in the town of 
Seguin abutting on a public square alleged to have been “ dedicated 
as an open public ground,” John Ireland brought this suit, complain- 
ing that the town had without authority erected a market house 
and calaboose on this square, creating thereby a public nuisance and 
depreciating the value of his lots. He sought to have the build- 
ings removed, and, upon the finding of the jury on certain special 
issues submitted to them, the court proceeded to adjudge that the 
buildings be removed. The town appeals, and the first question pre- 
sented is as to the plaintiff's right to maintain a suit to abate a pub- 
lic nuisance. We deem it unnecessary to discuss the principles 
controlling this question, being satisfied that the previous decisions 
in this state recognize the right of the owner of a lot abutting on a 
public square to maintain such a suit, and that this line of decision 
is in accord with the weight of authority elsewhere. Lamar Co, 
v. Clements, 49 Tex., 348; Williams v. Davidson, 43 Tex., 30; Shep- 
herd v. Barrett, 52 Tex., 640; Harrison v. Boring, 44 Tex., 256; 
2 Dillon on Municipal Corp., sec. 661 (522). Mr. Dillon says: ‘ In- 
dividual owners of lots adjacent to a public square, the value of 
which is affected by the dedication, have such rights and interests 
that they may maintain a bill in equity to enforce the trust, or to 
restrain the appropriation of the public square by the original pro- 
prietors, or by others, to their private use, or to any use inconsistent 
with the purpose for which it was dedicated.” Sec. 661, supra, and 
authorities there cited. See also Langley v. Gallipolis, 2 Ohio St., 
107. 

3ut there is another ground on which we think the demurrer to 
the petition should have been sustained, viz., the failure to state 
facts showing that the town authorities were not authorized to erect 
a market house on this square. Except as implied from the allega- 
tion that it was dedicated as an open public ground, there are no 
facts stated showing that the erection of a market house was in- 
consistent with the purposes to which the square was dedicated. 
The insufficiency of the petition in this respect was followed by a 
corresponding insufficiency of the evidence to support the findings 
of the jury on the following issues: 

“3d. On the map and plat of said town of Seguin, is the place or 
square described shown to be open public ground? Ans. It is.” 

“4th. Did the original proprietors or property holders, in laying 
out said town, design said square or open space to be kept for an open 
market place? Ans. They did.” 

Now the map of the town shows that this square is marked 
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“market.” There is nothing to indicate that it was to be open pub- 
lic ground. Nor is there any evidence of the design of the original 
proprietors that it should be kept as an open market place. There 
was evidence that it had always been kept open until the building 
complained of was erected, except that some small houses had been 
erected by private persons for the purpose of selling beef. This evi- 
dence is insuffivient toshow a dedication as an open market place. 
Surely the dedication of the square to market purposes would be 
satisfied, if, in the infancy of the town, it were kept open, and would 
be equally satisfied, if, when the growth of the town justified it, a 
public market house were erected thereon. Says Mr. Dillon: “ A 
public square or common in a town or city, where the dedication 
is general and without special limitation or use, may be inclosed, 
notwithstanding it has remained open many years, and be improved 
and ornamented for recreation and health.” Sec. 646 (509). In the 
case of Langley v. Gallipolis cited above, the court say: * The fact 
that this ground was left open and used as an uninclosed public 
common for many years, was not inconsistent with the terms of the 
dedication, and could not lay the foundation for any presumption 
against the right of the village to use the ground in any other man- 
rer deemed more advantageous or preferable within the terms of 
the dedication.” 2 Ohio St., 112. We are very clear that the evi- 
dence was insufficient to support the findings of the jury. 

The case was tried witkout any effort to discriminate between the 
right to erect a market house on this square and the right to erect 
there a calaboose or place for the confinement of disorderly persons, 
and we deem it unnecessary to inquire whether the use of a part of 
the market house, or of an addition to the market house, as a town 
prison was within the power of the town authorities or not. The 
judgment directs the removal of the entire building, and because 
neither the pleadings nor evidence are sufficient to authorize such 
relief, the judgment is reversed and the cause remanded. 








REVERSED AND REMANDED. 


[Opinion delivered December 8, 1882. ] 
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InrernationaL & G. N. R. R. Co. v. Jno. D. Scorr. 
(Case No. 1303.) 

1. STATEMENT OF FACTS.— The power of a district judge to authorize a statement of 
facts to be made up, signed, and filed in vacation, must be exercised by an order 
made up and entered upon the record during the term, and the time allowed can- 
not exceed ten days after the adjournment of the term. 

2. Same.— Counsel are not bound to take notice of a verbal announcement made by 
a district judge of his intention to extend the time beyond ten days. 

3. Same.— A district judge has no power, after the adjournment of a term, to author- 
ize or require a district clerk to receive a statement of facts not really signed 
within ten days after the adjournment of the term, to file it as of a ‘ate within ten 
days after the adjournment. 

4. STATEMENT OF FACTS.— See opinion for suggestions as to the course which should 
be pursued by counsel in the preparation and submission to opposine counsel of a 
statement of facts, when prepared after the adjournment of the term. 


AprreaL from Smith. Tried below before the Hon. John C. 
Robertson. 

In this cause a motion was made to strike from the record what 
purported to be a statement of facts, for reasons which will be found 
stated in the opinion, which was delivered on the motion. 


Robertson, for the motion.— A statement of facts filed in the 
court below after the time provided by law has expired will not be 
considered by this court, and constitutes no part of the record. R. 
S., art 1379; Frost v. Frost, 45 Tex., 339; Johnson v. Blount, 48 
Tex., 40, and authorities cited. 


W. S. Tlerendon, tor appellant. 


Govtp, Crier Jusrice.— This case is now before us on a motion 
by appellee to strike from the record what purports to be a state- 
ment of facts, because the same was not filed within ten days 
after the adjournment of court. Court adjourned on October 22, 
1881, having made an order giving ten days after the adjournment 
of the term in which to file the statement. The statement filed is 
dated October 22, 1881, signed by counsel for appellant, certified to 
as a correct statement by the district judge, without any date to the 
certificate, and shows the following indorsements: “ Not examined, 
because not seen until November 2, 1881, more than ten days after 
the adjournment of court,’ signed by counsel for appellee; also, 
“ By order of the district judge filed as of October 31, 1881, this 
7th day of April, 1882,” signed officially by the district clerk. 
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The record also contains a certificate by the district judge, dated 
and filed also on April 7, 1882, in which he states that at the time 
when, on application of appellant’s counsel, the order was made 
giving the ten days, he stated in open court that he had to leave 
the next day for Athens court, and owing to the press of this and 
other business of the court, some of the statements of fact might 
not be completed by him in the ten days, and if so, he would direct 
the clerk to file them of date within the ten days, and if any mem- 
ber of the bar objected to this, he would like for them to say so 
then. That no one objected, and that he thought one of the 
counsel for appellee was in court at the time, and it was not until 
after the ten days had expired that he learned that neither of the 
counsel for appellee were present, and that they were unwilling to 
waive anything. That during the week after the adjournment of 
court, he returned to Tyler, and being informed by counsel for ap- 
pellant that the statement of facts was ready, told him to submit it 
to the opposing counsel, then absent at Athens, but expected back 
in time, and that he felt sure they would raise no objection if it 
went beyond the ten days, and he would see them and try to 
make it all right. The certificate closes thus: ‘“ And as the matter 
seems to have been a mistake all around, I order the clerk to file 
the statement of facts hereto attached, as of the 31st day of October, 
1881.” 

Following this certificate are two affidavits of counsel for ap 
pellee, and one from the junior counsel for appellant, by whom the 
testimony in the case had been taken down in short-hand. It ap- 
pears that one of the counsel for appellee remained at Tyler a day 
or more for the purpose of agreeing to a statement of facts, and 
that he left under the impression that none would be made out, and 
went to Athens, where his partner and associate counsel already was 
at court. The affidavits of these gentlemen negative any evasion 
on their part, or any intention to mislead counsel for appellant, and 
negative also any waiver on their part of the time. They state 
their readiness to assist at any time in the preparation of the state- 
ment, and give reasons why they concluded that none would be 
made. By the affidavit on the otherside, it appears that the state- 
ment was made out and ready in three or four days after the ad journ- 
ment of court, but neither of the counsel for appellee were in their 
office to receive it, but were out of the county. After the return 
of senior counsel for appellant, and after his interview with the 
judge, the statement of facts was, on Saturday, October 29th, left 
at the office of counsel for appellee, with instructions to the young 
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man in charge of the office to deliver to the absent attorneys on 
their return. It seems that neither of them returned until it was 
too late. It appears, further, that Athens is easily accessible by rail 
from Tyler in three hours’ time. Other matters are embraced in 
the affidavits, and there is some conflict in statements of opposing 
counsel, but the statement made will suffice for the purposes of this 
opinion. 

We do not think that counsel for appellee were in anywise bound 
by the announcement of the district judge that he would instruct 
the clerk to file the statement of facts as of date within the ten 
days. The power of the judge to authorize the statement of facts 
to be “ made up and signed, and filed in vacation,” must be exercised 
by “an order entered upon the record during the term,” and the 
time allowed must not exceed “ten days after the adjournment of 
the term.” Clearly, counsel for appellee were not bound to take 
notice of a mere announcement by the judge of his intention to ex- 
tend the time beyond the ten days; and, as they substantially deny 
any actual notice of the announcement, they were in nowise affected 
by it. The record shows no waiver of time on their part, nor does 
it show that they were in anywise responsible for the failure of ap- 
pellants to have their statement filed in time, unless the fact of their 
absence from their office during a portion of the ten days, whilst 
attending court in an adjoining county, would make them so re- 
sponsible. 

Certainly, absence designed to prevent the submission of the state- 
ment to them, as required by the statute, would be a violation of 
professional duty, and would excuse the failure of counsel for appel- 
lant to comply with that requirement. But there is no pretense of 
any such evasion in this case. There seems to have been no under- 
standing between opposing counsel as to the time and place when 
and where the statement of facts was to be agreed to. Naturally 
the appellant, or party solicitous to secure the statement of facts, 
would be expected to propose some suitable time and place. If he 
neglect to do so, and by reason of his neglect opposing counsel are 
not to be found when sought for, being absent at court at a town 
easily accessible in time, that diligence which he ought to use would 
then require him to have the statement submitted to them where they 
were. It is true that the lack of such diligence in this case was 
probably partly induced by the assurance of the district judge 
that he felt sure they would raise no objection as to time. But 
counsel had no right to act on that assurance. Opposing counsel 
were in nowise bound to waive the time; and it clearly appears that 








199 Int. & G. N. R. R. Co. v. Scorr. (Tyler Term, 





Opinion of the court. 








they never did waive it. Under these circumstances the district 
judge exceeded his authority in directing the clerk to file the state- 
ment as he did. There was no default on the part of counsel for 
appellee. The mistake of counsel for appellant was probably in- 
duced by his reliance on the announcement of the court and the 
assurances of the judge after court, but those facts did not enlarge 
the power of the district judge to order a statement of facts filed 
after the time prescribed by the statute. We are not called on now 
tosay whether facts might not arise which would justify such an order 
made by the court, not merely by the judge in vacation. But the 
statute limits the authority of the court to authorize a statement of 
facts to be made out and filed in vacation, both as to the manner of 
its exercise and the extent of the time allowed. An attempt by the 
judge in vacation to extend the time further than the ten days was 
clearly invalid. His order to the clerk to file the statement of facts 
as of October 31, 1882, was in excess of his authority and was 
invalid. 

The motion to strike out the statement of facts must be sustained. 
It having been improperly embodied in the record, the costs of that 
part of the transcript, as well as the costs of that part containing 
the affidavit of counsel for appellant, will be taxed against appel- 
lant. Neither that affidavit, nor those of counsel for appellee, 
should have been filed with the papers of the case in the district 
court, or included in the transcript sent up to this court. The orig- 
inal affidavits should have been filed in this court in connection 
with the motion to strike out. As no objection has been inter- 
posed, we have considered the atfidavits as if they had been so 
made and filed. The costs, however, of that part of the transcript 
embracing the respective affidavits should be paid by the party im- 
properly filing them in the district court, and the costs thus created 
by the two affidavits by counsel for appellee will be taxed against 
appellee. 

The motion to strike out is sustained. 


Morton susTarNeD. 
[Opinion delivered December 15, 1882.] 
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K. J. Love er au. v. T. A. Keowne er At. 
(Case No. 1277.) 


Action — MuLTIFARIOUSNESS — Partres.— In an action by heirs against the ad- 
ministrators on the estate of the ancestor and their sureties, and the sureties on a 
second bond executed under art. 1292, Pasch. Dig., it was alleged that a large 
sum of money, the amount not being known, was in the hands of the administra- 
tors when the second bond was executed; that large funds of the estate were in- 
vested in railroad stock by one administrator while the first bond was in force, in 
connection with sureties on the second bond, before the same was executed, and in 
their own name, which were held as collaterals to indemnify the second securities 
from loss on their suretyship; that all the papers of the estate were lost, and 
though the amounts wrongfully converted under each of the two bonds could not 
be stated, about $17,000 was converted under each bond. ‘They prayed that the 
amounts of money wrongfully converted, for which each set of sureties were lia- 
able, might be ascertained, and for judgment for the railroad stock against the 
second set of securities, for an account, discovery and general relief. Held, 

(1) There was no misjoinder of parties or of causes of action. 

(2) A joinder of both sets of securities as defendants in one action was not 
only proper for the protection of those interested in the estate, but also for the 
adjusting of equities existing among the sureties themselves. 

(8) The joinder was proper to avoid a multiplicity of suits. 

(4) The second set of securities were connected with the subject matter of the 
suit before their liability as sureties began, on account of their conversion of the 
assets of the estate; and also afterwards, in the wrongful appropriation of a trust 
fund, which not only the heirs may follow, but which the sureties on the first bond 
may follow for their own protection in adjusting liabilities between the two sets of 
sureties. 

(5) A bill of discovery, though unknown to our practice in Texas, eo nomine, is 
practically given under the statute, and a resort to its provisions, so as to make 
the answers of each defendant under oath evidence in this case, approved. 

(6) The second set of sureties having, before their liability as such begun, 
wrongfully connected themselves with the subject matter of the suit, which was 
the property of the estate, are liable in connection with the sureties upon the first 
bond, without reference to the bond which they afterwards executed. 

(7) In ascertaining who are proper parties to a suit, it is not indisp>nsable that 
all the parties should bave an interest in all the matters in controversy; it will be 
sufficient if each party has an interest in some matters in the suit, and they are 
connected with the others. 

(8) One who improperly obtains from a trustee a part of the trust estate is a 
proper party to a suit against the trustee to enforce the purposes of the trust. 

(9) The second set of sureties, holding the proceeds of funds thus invested in 
railway stock, on account of which funds in part the liability of the first set of 
sureties depends, cannot be permitted to appropriate the same in discharge of 
their own liability, to the prejudice of the first set of sureties. 


AppraL from Harrison. Tried below before the Hon. A. J. 
Booty. 

Suit by Love e¢ a/., alleging that M. J. Love, H. C. Fitzpatrick, 
Thalia Dubois, F. W. Fitzpatrick, Mahone Fitzpatrick, Cornelia 
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Horton, Nannie Dozier, Thomas Slaughter, William Slaughter, 
Thalia Slaughter, George Slaughter, represented by W. H. Poland, 
assignee, and Carrie Reese, who were plaintiffs, and T. A. Keowne, 
one of the defendants, were the only heirs at law of Rene Fitzpat- 
rick, deceased; that said Rene died in December, 1866, at his resi- 
dence in said county; that A. Pope and T. A. Jones (now Keowne) 
were, in July, 1867, by the county court of said county, appointed 
administrators of his estate, took the oath and gave a joint bond, 
with the defendants, John F. Womack and J. H. Lee, and one W. 
R. D. Ward, as sureties, in the sum of $60,000, which was approved 
and letters issued to them; that Ward died in May, 1871, and de- 
fendants A. G. Ward and A. G. Turney were appointed and were 
then acting as administrators of his estate; that after the issuance 
of letters to Pope and Jones, Pope, as administrator of Rene, in 
July, 1867, received $18,000 in United States gold coin, $10,000 in 
Spanish doubloons, and $5,000 in United States currency, the prop- 
erty of the estate, and in August, 1867, converted the same to his 
own use, and charging thereby a breach of the bond. 

That in July, 1869, the county court, by an order on its minutes, 
required Pope and Jones (now Keowne) to give a new bond as ad- 
ministrators; that in obedience thereto, on or about that date, they 
executed a joint bond as such administrators in the sum of $45,000, 
with M. J. Hall, A. M. Burnham and R. H. Hargrove as sureties, 
which was approved and filed; that M. J. Hall died in May, 1871, 
leaving a will and a large estate, and that M. J. Hall, junior, de- 
fendant, was appointed and was acting as independent executor of 
same; that A. M. Burnham died, without leaving any children, in 
May, 1872, but leaving the defendant A. ©. Burch, his surviving 
wife, and a large estate of community property, which was in pos- 
session of said Burch; that R. H. Hargrove died in 1879, leaving a 
will and a large estate, and defendant Ann E. Hargrove was ap- 
pointed and is now acting as independent executor of the same. 
That at the time said new bond was given, said Pope had in his 
hands, as one of the administrators of said Rene, $20,000 in United 
States gold, $10,000 in Spanish doubloons, and $5,000 in United 
States currency, and that he on or about that date converted the 
same to his own use, and charging thereby a breach of the new or 
last bond. 

That Pope died in May, 1872, while one of the joint administra- 
tors, without having settled the estate, and J. H. and W. H. Pope 
were appointed his administrators; that the estate had never been 
settled by either of the administrators; that A. Pope was at that 
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time indebted to the estate in the sum of $50,000; that defendant 
Keowne, who was fully aware of such indebtedness, failed and _ re- 
fused to prosecute any suit against his legal representatives or sure- 
ties for the money; ‘that those sums of money and other claims 
were the only property of the estate, except a tract of land in the 
possession of the heirs; that the ownership of the estate was in lit- 
igation between the heirs of said Rene until June, 1875; that the 
litigation was instituted in the district court of Harrison county 
against M. J. Love, H. C. Fitzpatrick and Mahone Fitzpatrick, by 
the other heirs; that the plaintiffs and defendants in that suit were 
children of different marriages of said Rene; that in June, 1875, a 
decree was rendered adjudging the estate to belong to the heirs in 
equal shares, and appointing the district clerk an auditor to take an 
account as to the amount due each heir, and report the same to the 
court; that the surviving administrator, Jones, refused to furnish 
any data by which an account could be taken; that it had never 
been taken; that all the papers relating to the estate had been lost 
or destroyed; that the plaintiffs were unable to allege how much of 
the estate was converted under the first bond and how much under 
the last bond; that there were no debts and no necessity for adminis- 
tration; that the surviving administrator, T. A. Keowne, was, on 
the 21st day of November, 1881, removed from said administration 
by the county court. 

The defendants answered by general and special exceptions and a 

general denial, and the plea of the statute of limitations, to which 
was replied coverture, infancy, and idiocy as to some of the plaint- 
iffs. The exceptions being in part sustained by the court, the 
plaintiffs filed a trial amendment, alleging that at the time Pope 
and Jones made the new bond, Pope had, as administrator of said 
estate, in his hands about $17,500; and that during the time Pope 
administered the estate under the first bond, he became, in. connec- 
tion with Hall, Burnham and Hargrove, the sureties on the new 
bond, a dealer in stocks, and they inv ested about $17,500 of the es- 
tate funds in Southern Pacific Railroad stocks; and his sureties, 
being uneasy, required him to give a new bond; and that Hall, 
3urnham and Hargrove became his sureties in the new bond upon 
his depositing w ith them as security said stock, which he did; that 
same was of the value of $25,000, ‘and said securities converted the 
same, and prayed for an account to be taken as to the amount con- 
verted on each bond, for a discovery, and for general relief. 

To this pleading the defendants urged, among others, the follow- 
ing exceptions: 

Vou. LVUI—13 
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ist. That the petition showed a misjoinder of parties defendant, 
it being improper to join the sureties on the first bond with the sure- 
ties on the second bond. 

2d. Said petition failed. to allege from what source, or from whom, 
the additional sums of money were received by Pope. The court 
sustained exceptions, and dismissed the case, rendering judgment 
final for the defendants. The plaintiffs excepted and gave notice 
of appeal. 

The first and second assignments of error, which will be con- 
sidered together, are as follows: 

1st. The court erred in sustaining the pleas in abatement of the 
defendant setting up a misjoinder of parties defendant and causes 
of action. 

2d. The court erred in sustaining the exceptions of the defendant 
as to a misjoinder of causes of action and parties defendant. 

The third assignment of error is stated in opinion. The court 
below rendered a judgment dismissing the suit. 


Geo. Lane, A. L. Hightower and T. P. Young, for appellants. 


W. & WN. A. Stedman, for appellee A. E. Hargrove, and James 
Turner, John T. Pierce and L. Aubrey, for appellees John H. Lee, 
John F. Womack, A. G, Ward and A. G. Turney. 

I. There was a misjoinder of parties defendant. Neither courts 
of law nor of equity will take cognizance of distinct, separate and 
independent liabilities of different defendants in one suit, there 
being no connection nor collusion between them charged. Clegg 
v. Varnell, 18 Tex., 301; Frost v. Frost, 45 Tex., 340-41; Johnson 
v. Davis, 7 Tex., 174; Saxton v. Davis, 18 Vesey, 79; 1 Chitty on 
Pleadings, p. 44, title “* Misjoinder.” 

II. The liabilities of sureties on first and those on new bond were 
not joint and common, but several and distinct. 

ILI. The administrators, by order of court, entered into new bond 
in July, 1869, and sureties on first bond were thereby relieved from 
further liability; and sureties on second bond thereafter became 
liable for any future default, Pasch. Dig., vol. 1, sec. 1292. 

IV. This being an action on administrators’ statutory bonds, is an 
action at law and not in chancery. Pasch. Dig., vol. 1, sees. 1282- 
83; Wright v. Leath, 24 Tex., 24; Jackson & Co. v. The Bourbon 
Justices, for the use of Robinett Heirs, 2 Bibb (Ky.), 293. 

Y. Although said second proposition of appellants may be correct 
as an abstract proposition of law, yet it has no application when one 
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set of defendants, distinct from another set of defendants, are not 
charged to have received into their hands any of the trust funds in 
controversy. 

VI. A petition filed against several persons concerning distinct 
things or acts is demurrable. 

VII. Pleadings must be certain. General allegations, independ- 
ent of time, place, persons or other circumstances of identity or 
certainty, are insufficient, and the special demurrer on this ground 
should have been, as it was, sustained. Mims »v. Mitchell, 1 Tex., 
443; Sayles’ Pleadings, sec. 27, and authorities cited. 


Alex. Pope, for appellees John H. and W. H. Pope. 

I. The court did not err in sustaining the pleas in abatement of 
the defendants setting up the misjoinder of parties defendant and 
causes of action. Clegg v. Varnell, 18 Tex., 304; Frost v. Frost, 
45 Tex., 341; J. C. DeGress v. R. B. Hubbard et als., Tex. Law 
Jour., vol. 4, No. 5, pp. 717, 718; Adams’ Eq., p. 702; Story’s Eq. 
Pl., sec. 539; Sterling v. Hensen, 1 Cal., 478; Newland v. Rodgers, 
3 Barb. Ch., 432. 

II. The court did not err in dismissing the suit and rendering 
judgment final against the plaintiffs and in favor of defendants. 
Jones v. Smith, 5 Paige, 137; Boyd v. Hoyt, 5 Paige, 65; 6 Paige, 
23; Woodruff v. Young, 43 Mich.. 548 ; Am. Law Reg. (O. 8.), vol. 
6, p. 315; Williams and Wife vw. Coward and Wife, Same v. Same, 
Am. Law Reg. (O. 8.), vol. 11, p. 516; Fuller and Wife v. Rail- 
road Co., Am. Law Reg. (O. §.), vol. 1, p. 567. 


Bonner, Assoctate Jvusrice.— The third error assigned in this 
case is, “ that the court erred in dismissing said suit and rendering 
judgment that the plaintiffs take nothing by their said suit, and that 
the defendant go hence without day,” ete. 

There can be but little doubt but that this assigned error is well 
taken as to the defendant T. A. Keowne. The petition set forth 
a good cause of action against her, and to that extent, at least, it 
should have been entertained. For this error the judgment must 
be reversed. 

The first and second assigned errors will be considered together, 
and are as follows: 

“1. The court erred in sustaining the pleas in abatement of the 
defendant setting up a misjoinder of parties defendant and causes 
of action.” 

“9. The court erred in sustaining the exceptions of the defendant 
as to a misjoinder of causes of action and parties defendant.” 
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These present the principal question in the case. 

It appears that the second bond was not given as an additional 
one upon the motion of the chief justice of the county court or of 
any party interested in the estate under articles 1290-1, Paschal’s 
Digest, because the first bond was insufficient, but was given as a 
new bond under article 1292, which provides that when such new 
bond is given and approved, the former sureties shall be discharged 
from all liability for the future acts of the administrator. 

Under the view we take of the case, it does not become necessary 
to decide how far, had this been simply an action at law, and in a 
court restricted to common law jurisdiction, the pleas in abatement 
and the demurrers should have been sustained. In our opinion, to 
the extent that the suit sought for an account and discovery of the 
matters of the administration, the papers having been lost, and the 
facts lving peculiarly within the knowledge of the administrator; 
and as to the sureties to the second bond, to the extent that it sought 
to trace into their possession and make them account therefor, cer- 
tain railroad securities, which it is alleged were, during the time of 
the first bond, bought by one of the administrators in connection 
with them, with the funds of the estate, and which securities came 
into their hands with a knowledge of their trust character, it so 
far partook of a proceeding in equity as to give the court jurisdic- 
tion of it as such. ‘ 

For a long time, at least since near the close of the reign of 
Charles II, courts of equity have exercised jurisdiction in cases of 
the administration of estates. Judge Story, in his learned com- 
mentary upon Equity Jurisprudence, says that one ground of this 
jurisdiction is founded on the principle that it is the duty of the 
court to enforce the execution of trusts; and that the executor or 
administrator who has the property in his hands is bound to apply 
it to the payment of the debts and legacies, and to apply the sur- 
plus according to the will of the testator, or, in case of intestacy, 
according to the statute of distributions. 1 Story’s Eq. Jur., § 532. 

In this connection he says that trusts are enforced not only 
against those persons who are rightfully possessed of the property 
as trustees, but also against all persons who come into the posses- 
sion of the same with notice of the trust. Id., 533. 

He further says that other auxiliary grounds also exist, such as 
the necessity of taking accounts and compelling a discovery, and 
the consideration that the remedy at law, where it exists, is not plain, 
adequate and complete. The jurisdiction, therefore, now assumed 
by courts of equity to so wide an extent over all administrations and 
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the settlement of estates in cases of testacy and intestacy, is not (as 
it would seem) exclusively referable to the mere existence of a 
constructive trust (which is often sufficiently remediable at law), but 
is referable to the mixed considerations already adverted to, each ' 
of which has a large operation in equity. Also, that in many 
cases besides those directly mentioned, it is impossible for any other 
than a court of equity to administer full and satisfactory justice 
among ail the parties in interest. Id., 534 and 543. 

Under several of our decisions it has been held that in certain 
cases our district courts had, in matters pertaining to estates of 
deceased persons, the jurisdiction of a court of chancery in Eng- 
land. Smith v. Smith, 11 Tex., 102. In Rodgers v. Kennard, bd 
Tex., 30, many of these cases are collected and reviewed. 

In tracing out this ground of equity jurisdiction, Judge Story says 
that the objection that the spiritual courts had full authority under 
the English statute of distribution to decree a distribution of the 
residue, and hence that a court of equity could not exercise the 
jurisdiction, was held not good on demurrer, there being no nega- 
tive words in the act of parliament which would take away such 
jurisdiction. Citing Matthews v. Newby, 1 Vern., 133, and other 
authorities. 1 Story’s Eq. Jur., § 542. 

To the same effect is Gould v. Hays, 19 Ala., 438, and other 
authorities cited in note 1, top p. 566, Adams’ Equity (8d Am. ed.). 

Although a bill of discovery, technically so called and known in 
equity practice, is not known to our practice, yet we have a statute 
Which is intended to answer the same purpose. That statute au- 
thorizes a party toa suit to make a witness of the opposite 
party, or to propound interrogatories to such party, and which, if 
not answered, shall be taken as confessed. R. S., arts. 2239-2244; 
id., arts. 2216, 3748-3754. 

In Cronin v. Gay, 20 Tex., 460, it is decided that the statute pre- 
scribes this mode of discovery as auxiliary to a regular suit, but not 
as an independent remedy disconnected from such suit. It has also 
been decided that executors and administrators are within the mean- 
ing of the statute (Blackman v. Green, 17 Tex., 327); and that at 
plaintiff may propound interrogatories to one of several defendants, 
and the answers of such defendant may be read in evidence against 
his co-defendant, the required notice having been given. McGown 
v. Randolph, 26 Tex., 496. 

One of the objects sought in this case was a discovery, which it 
seems must have been very material under the embarrassments 
thrown around the case. These, to a considerable extent, seem, 
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under the allegations, to have been the fault of the administrator. 
It is alleged that, by the failure to make proper accounts, the plaint- 
iffs were unable to ascertain the respective liabilities of the two sets 
of sureties. For this the administrator and the sureties, rather than 
the plaintiffs, should be held chargeable. Under our decisions it was 
not incumbent on the plaintiffs to have first compelled the adminis- 
trator to have made final statement of the administration account 
before suit on the bond, and by which suit all parties before the 
court would be bound. Ponton v. Bellows, 22 Tex., 681; Francis v. 
Northcote, 6 Tex., 185. 

The jurisdiction of the court below was one of blended law and 
equity, and the policy of our law has ever been to avoid a multi- 
plicity of suits. If separate suits had been brought and a discovery 
sought in each, the proceedings, evidence and judgment in the one 
would not have been binding upon the sureties in the other, and 
between the two, the plaintiffs may have failed to obtain the relief, 
if any, to which they may be entitled. In the suit as brought, all 
the parties in interest were before the court. The general subject 
matter and objectsought were the same; the plaintiffs claimed relief 
in the same general right, and the proceedings and decrees could 
have been adjusted to the respective rights and interests of all the 
parties to the suit, and would have been binding upon them. 

It has been found impracticable to lay down any positive general 
rule as to what will or will not constitute multifariousness, but the 
courts have wisely left the question as one of convenience, to be de- 
cided according to the peculiar circumstances of the case. As said 
by McLean, J., in Gaines v. Chew, 2 How. (U.S.), 619: “ Every 
case must be governed by its own circumstances, and as they are as 
diversified as the names of the parties, the court must exercise a 
sound discretion on the subject.” It is said in the notes to the lead- 
ing case of Fellows v. Fellows, 4 Cowen, 682, in 15 Am. Decisions, 
428, that perhaps the best general rule that can be laid down is that 
stated by Wilde, J., in Dimmock v. Bixby, 20 Pick., 377, that the 
objection of multifariousness does not hold “where one general 
right is claimed by the plaintiffs, although the defendants may have 
separate and distinct rights.” 

There are numerous authorities to the effect that, ‘to render a 
bill multifarious, it must contain not only separate and distinct mat- 
ters, but such that each entitles the complainant to separate equi- 
table relief. It is not so if it be single as to the subject matter and 
object thereof, and the relief sought, if all the defendants are con- 
nected, though differently, with the whole subject of dispute.” Note 
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2, top p. 694, Adams’ Equity (8d Am. ed.), and notes to Fellows v. 
Fellows, 15 Am. Decisions, 427, both citing numerous authorities. 
Morris v. Ashley, Dal., 619; Dobbin v. Bryan, 5 Tex., 276; Clegg v. 
Varnell, 18 Tex., 294. 

In our opinion, the first and second assigned errors are also well 
taken. 

For the errors above indicated, the judgment below is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 27, 1882.1 


James Turner, John T. Pierce and L. Aubrey, on motion for 
rehearing. 

I. That there was a misjoinder of parties defendant, in this, that 
your petitioners are joined with other persons with whom they have 
no interest in common, with whom they are not jointly liable, and 
whose interest in the subject matter is conflicting with that of your 
petitioners. Clegg v. Varnell, 18 Tex., 301; Frost v. Frost, 45 Tex., 
340, 341; Johnson v. Davis, 7 Tex., 174; 18 Vesey, 79; 1 Chitty’s 
Pleading, title “ Misjoinder.” 

II. The proper and necessary defense of said action by your peti- 
tioners makes it to the interest of your petitioners to antagonize 
the sureties of the second bond, their co-defendants, and to show, if 
they can, that any default or conversion, if such there was, was not 
while your petitioners were sureties, but after their discharge; and 
the sureties on the second bond would be equally interested in prov- 
ing the conversion to have taken place under the first bond, while 
the plaintiffs could stand by and take advantage of this conflict be- 
tween the defendants. Dilly v. Dorly, 2 Ves. Jr., 486; Bouv. Law 
Dic., title “ Misjoinder;” Ellicott v. Welch, 2 Md. Ch., 242. 

III. There can be no common judgment, and the two sets of de- 
fendants are not liable under a common undertaking; the bond 
under which your petitioners are charged having expired before that 
under which their co-defendants are charged came into existence. 
Whelen v. Watmough, 15 8. & R., 158; Pasch. Dig., vol. 1, 1292. 

IV. The objection was a misjoinder of parties defendant as well 
as that there was a misjoinder of actions, and your honors seem to 
have come to the conclusion that the latter objection was the only 
one nade. The petition was multifarious because two distinct ac- 
tions were embraced, and there was a misjoinder of defendants 
for the reason above stated. DeGress v. Hubbard e¢ a/., Tex. Law 
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Jour., June, 1881, Watts, J.; Clegg v. Varnell, 18 Tex., 301; Frost 
v. Frost, 45 Tex., 340, 341; Johnson v. Davis, 7 Tex., 174; Chitty’s 
Pleading, title “ Misjoinder.” 


On Morton ror Renerarina. 


Srayton, Associate Justice.— In the disposition of the motion for 
rehearing in this cause, all the members of the court concur in hold- 
ing that the motion should be overruled. In stating some of the 
reasons which influence this action, no inquiry will be made into th: 
question as to whether the sureties upon the last bond may not be 
responsible, notwithstanding the sureties upon the first bond may 
also be responsible, for that which, by the inventory, reports and de- 
crees of the court, appeared to be in the hands of the administra- 
tors at the time the last bond was executed, notwithstanding some of 
such assets of the estate may have been misappropriated prior to 
the execution of that bond, for this question has not been argued, 
and we would not undertake to decide it without, as it is not nec- 
essary to do so in the disposition of this motion. 

The pleadings, as amended, aver that a large sum of money, to- 
gether with other property, went into the hands of the administra- 
tors, and that a portion of that money (the exact amount of which 
the plaintiffs were unable to state) was in the hands of one of the 
administrators at the time the second bond was executed. 

The pleadings further allege, that, prior to the execution of the 
second bond, but while the first was in full foree, one of the admin- 
istrators, acting partly for himself and in association with the sure- 
ties on the second bond, invested a large portion of the money of 
the estate in the purchase of stock in the Southern Pacific Railroad, 
which stock was held by the administrator in his own right in part, 
and as to the residue in right of himself and associates; that about 
$17,500 of the money of the estate was so invested; that after- 
wards the sureties upon the first bond required a new bond to be 
given, which was done, Hall, Burnham and Hargrove becoming the 
sureties, under an agreement between them and the administrator 
that the administrator would deposit with them, as security against 
loss by his acts, sufficient security to indemnify them. 

It was further charged, that, in pursuance of said agreement, the 
administrator did place in the hands of the sureties upon his second 
bond, stock of said railroad of the value of $25,000, which stock 
was purchased by the administrator, as his sureties well knew, at 
the time they received the same, with the funds of the estate, and 
that said sureties afterwards converted said stock to their own use; 
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that at the time the second bond was given, one of the administrators 
had in his hands belonging to the estate a large sum of money, as 
well as the railroad stock. That they are unable to state, on account 
of the loss of all the papers pertaining to the estate, the exact 
amount converted by the administrators under the first or second 
bond; but they allege to the best of their information about the 
sum of $17,500 was converted under the first, and a like sum under 
the second bond. The petition prays that the amount for which 
each set of sureties may be liable be ascertained, and for judgment; 
and they also pray judgment against the sureties upon the second 
bond for the value of the railroad stock, for general relief, for an 
account and for discovery. 

The main grounds relied upon for a rehearing are based upon a 
supposed misjoinder of parties and of causes of action. 

The breach of each of the bonds doubtless constitutes a cause of 
action against the makers of the several bonds, ordinarily separate 
and distinct; but the relation of two sets of sureties may be such to 
the subject matter of litigation, which in this case is the estate, that 
came into the hands of the administrators, that they may be joined 
in one action, and in which it may become eminently proper that 
all the sureties should be joined, not only for the protection of those 
interested in the estate, but also for the purpose of adjusting the 
equities existing among the sureties themselves. 

In a court of equity this is always desirable, in order to do com- 
plete justice between all parties without a multiplicity of suits. 

The demurrer admits the devastavit; that by reason of the loss of 
the papers of the estate the plaintiffs are unable to ascertain with 
accuracy the extent of the devastavit prior to the time the second 
bond was executed; and that prior to the execution of the second 
bond, one of the administrators, in connection with those persons 
who became sureties upon the second bond, united in a misapplica- 
tion of a part of the trust estate, and that these sureties, for their own 
indemnity, received the proceeds of such misapplication and have 
applied the same to their own use. 

This state of facts connects the last sureties with the subject 
matter of this suit at a time prior to their becoming sureties at all; 
and also connects them after they became sureties with a trust fund 
which not only those interested in the estate may follow, but which 
the sureties upon the first bond may follow for their own protection ; 
and upon the plainest principles of equity procedure, it would seem 
that they should all be joined, to enable the court to make a decree 
that would be just and binding upon all. 
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While it is true that a bill for discovery alone cannot be main- 
tained in this state, yet as an auxiliary remedy it is practically 
given, and, under the peculiar facts of this case, the importance and 
even necessity of having the answers of such of the defendants as 
may have knowledge, so taken by interrogatories that the answers 
may be binding as evidence upon each and every one, cannot be 
overestimated. 

In the case of Alexander v. Mercer et al., 7 Ga., 553, which was a 
case in many of its facts identical with this, if was held that “ this is 
just one of those cases in which all have such an interest in the com- 
mon subject matter of litigation as makes it necessary and proper 
to convene them all together, to attend to investigations in which 
they are all so materially interested.” 

In illustrating the propriety of this in the case above cited, which 
was a case against an administrator and two sets of sureties, in which 
it was alleged that the second set of sureties had received a portion of 
the assets of the estate, and that the extent of the devastavit during 
the period which each bond was effective could not be stated with 
certainty, Lumpkin, J., said, after considering other questions in the 
case, “ But we pass by these considerations, and would prefer to 
put this opinion entirely upon the ground of there being two sets of 
sureties; and I would remark that this proceeding would seem to be 
required for the sake of the securities themselves. The principal 
has no interest in fixing correctly the time when the devistavit was 
committed. . . . The real controversy, therefore, is not between 
the heir, legatee or creditor, and the principal, but between the dif- 
ferent sets of securities. When their liability, then, is about to be 
fixed presumptively, if you please, it is reasonable that they should 
be heard ; and in order to do this, they must be made parties. In- 
deed, upon the simplest elementary principles, every person at all 
interested in the event of the suit, or necessary to the relief sought, 
should be made a party, in order to enable the court to settle the 
rights of all, and to make a complete and definitive decree.” 

We, however, base our action in this case upon the further broad 
ground, that all the sureties are proper parties in this case: 1st, for 
the full protection of the plaintiff. 2d, for the full protection of 
the first set of sureties. The first set of sureties as well as the 
second, are liable to the plaintiffs, at least for the devastavits com- 
mitted during the times covered by their respective bonds, and this 
through the obligations imposed by their respective bonds; and the 
sureties upon the second bond are liable to the plaintiffs without re- 
gard to their bond, for and on account of their having, if the aver- 
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ments of the petition are true, appropriated, in connection with one 
of the administrators, a portion of the assets of the estate, prior to 
the time they became sureties, in the purchase of railroad stock, 
which they must be held to have held in trust for the estate. 

Having thus connected themselves with the subject matter of 
controversy, 2. é., With the property of the estate, they are liable in 
connection with the sureties upon the first bond, without reference 
to the bond which they subsequently executed, at least to the ex- 
tent of the assets which they so misappropriated, or the value of the 
property which they acquired by purchase with the funds of the 
estate. Thus being proper parties, and having become sureties upon 
the second bond, holding the railroad stock as indemnity to them, 
they must be held properly parties to this suit for all purposes; for 
“it is not indispensable that all the parties should have an inter- 
est in all the matters contained in the suit; it will be sufficient if 
each party has an interest in some matters in the suit and they are 
connected with the others.” Story’s Equity Pleading, 271a, 155. 

It may be laid down as a general rule, that one who so partici- 
pates in a transaction by which he obtains improperly from a 
trustee a part of the trust estate, is a proper party to a suit against 
the trustee to enforce the purposes of the trust, and this even 
though the greater part of the trust estate is still in the hands of 
the trustee (Story’s Equity Pleading, 538; Attorney General v. 
Craddock, 3 Mylne & Craig, 85); in the course of which Lord Cot- 
tenham said: “Would it ever occur to any one to file one bill 
against the trustee for one part of the transaction, and another bill 
for another part of the transaction? Then is a party entitled to 
raise this objection who has made himself, by uniting with the 
trustee in a breach of trust, part and parcel of the transaction? The 
object of the rule against multifariousness is to protect a defendant 
from unnecessary expense; but it would be a great perversion of 
that rule if it were to impose upon the plaintiffs and all of the other 
defendants the expenses of two suits instead of one. The object of 
the suit is to establish that Craddock has, by means of the transac- 
tion stated in the information, become a trustee of a part of the 
charity estate. Suppose he had been an actual instead of a con- 
structive trustee, and the object was to have accounts taken and an 
administration made of the whole of the charity property; could he 
object on that ground that he was a trustee of only a part of the 
charity property, and that he could not be made a party toa suit 
relating to the whole? If that were to prevail, it would be directly 
against the decision of the vice chancellor, which I affirmed in 
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Campbell v. Mackay, 1 Mylne & Craig, 603. There some of the 
parties were trustees of part only of the trust property in question, 
but the trusts were so united by the allegations of the bill that the 
whole was made one fund; and first the vice chancellor, and after- 
wards myself, were of opinion that in such state of circumstances 
the objection of multifariousness could not be sustained. If that be 
so, according to the decision in Campbell v. Mackay, when the de- 
fendant is a trustee only of part, but which part is so blended as to 
make it improper to separate it, is greater favor to be shown to a 
person who becomes one of the trustees by joining with another 
trustee in committing a breach of trust? The doctrine of multifa- 
riousness would be carried much too far if that were to be the case.” 

In the case of Alexander v. Mercer e¢ als., 7 Ga., 553, above re- 
ferred to, the court said: “But secondly, the charge that property 
or money belonging to the estate, the amount and value of which 
are unknown to complainant, have been turned over to the second 
set of securities, or some of them, and which the complainant is 
entitled, as administrator de bonis non, specifically to recover, would 
reduce the liability of all the securities so much, presents an addi- 
tional reason why chancery should not decline jurisdiction.” The 
right of the plaintiffs in this case to enforce their claim for the raii- 
road stock, specifically, if it yet remains in the hands of the sure- 
ties, cannot be questioned. 

It is, moreover, the right of the sureties upon the first bond to 
have the proceeds of the funds of the estate, misappropriated while 
they were bondsmen, which may have gone into the hands of the 
sureties upon the second bond with notice of its character, appro- 
priated in discharge of their liability, so far as may be necessary, as 
between them and the sureties upon the second bond. 

Such would certainly be the just rule, and it is not believed that 
the second set of sureties, if they hold the proceeds of the very fund 
on account of which, at least in part, the liability of the first set of 
sureties depends, should be permitted to appropriate the same in 
discharge of their own liability, to the prejudice of the first set of 
sureties. 

As the parties now stand, such decree may be made in the case as 
will be final and just between all parties, which could not be done 
if all the sureties were not before the court. The motion for re- 
hearing is overruled. 

Morton OVERRULED. 


[Opinion delivered December 15, 1882.] 
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Conrap & Faser v. Horr & Brock. 
(Case No. 1168.) 


1. Conrract.— A defendant, sued on promissory notes, showed that after their execu- 
tion he delivered to the payee certain cattle, under a contract by which the payee 
should slaughter them for defendant's account, receiving therefor one dollar per 
head and expenses of slaughtering; and that he should retain from the proceeds 
enough, jist, to reimburse him for moneys advanced defendant after the notes 
were executed; and second, the balance remaining should be credited on the notes. 
Hela, 

(1) If the payee failed to render defendant an account of the business, that fact 
did not annul the contract, or entitle the defendant to the full value of the cattle, 
for this the plaintiff had not agreed to pay. 

(2) The rights of the parties must be measured by their contract. 

(8) The defendant, in the absence of an account rendered, should have shown 
what the proceeds of the enterprise ought to have been under prudent manage- 
ment. 

(4) An instruction that defendant, in the absence of an account rendered 
by plaintiff, was entitled to a credit on his notes for the value of the cattle at the 
place of delivery, was erroneous. 


Error from Caldwell. Tried below before the Hon. John P. 


White. 

Suit by Conrad & Fabel, as partners, against T. H. Huff and 
A.L. Brock. Plaintiffs alleged the execution and delivery by Huff to 
them of two promissory notes, one for $4,100, gold, and the other 
for $2,373.55, currency; that the payment of these notes was 
secured by a deed of trust executed by Huff to Edwin Lilly, trustee, 
conveying certain stocks of cattle, described by marks and brands, 
and running in Caldwell and adjacent counties; that Muff, colluding 
with Brock to defraud them, entered into a pretended contract of 
sale, by which he pretended to convey a portion of the cattle con- 
veyed to Lilly in trust; that he gathered and delivered to Brock 
three hundred and fifty of these ‘cattle, which were driven out of 
“0 state and converted to the use of the alleged confederates in the 

fraud, to the damage of plaintiffs in the sum ‘of 8 5,000, and causing 
the loss of their security and debt; and asked judgment against 
defendants jointly for the same. 

Defendants put in a general demurrer and pleaded the general 
issue. They also pleaded, specially, payment by Huff of the notes 
sued on, by delivery at different times of cattle sufficient to dis- 
charge the amount of the debt, and in excess thereof; for this ex- 
cess ‘and for the sum of $1,500, the price paid by Gilbreath at a 
sale under the trust deed, by Lilly; and for the vi alue of one thou- 
sand five hundred head sold by Lilly, amounting to $6,000, with 
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damages amounting to $2,000. Huff prayed judgment in recon- 
vention against plaintiffs. 

The whole claim of Huff, pleaded in the same special plea of 
payment jointly with Brock, amounted to $21,452. 

Brock, in a separate answer, pleaded a general demurrer, and 
that his purchase was in good faith; denying all fraud, and that 
he bought for a valuable consideration, which was paid. He also 
pleaded the statute of limitation of two years. 

Plaintiffs afterwards amended their pleadings, and in reply to the 
pleas of defendants alleged that the cattle delivered by Huff to 
them were so delivered under a special contract, by the terms of 
which they were to be slaughtered, for their hides and tallow, by 
them, for account of Iluff, and, after deducting the expense of 
slaughtering, the proceeds of the sale of the hides and tallow were 
to be credited to the account of Huff with them; that apart from 
the notes Huff was indebted to them on an old account; and that 
under the contract for slaughtering, they made advances to Huff, all 
which were set forth in an account made a part of the amended 
petition. There seems to have been no judgment of the court upon 
the demurrers. 

The jury found in favor of the defendant Huff, $7,517.90, coin, 
and in favor of Brock. Judgment was rendered accordingly. Mo- 
tion for new trial overruled, and notice of appeal given; but the 
case was brought up by writ of error. 

The charge ‘of the court given is stated in the opinion. 

The second and third assignments and exceptions were the admis- 
sion of Huff’s and Seeligson’ s testimony to prove the value of cattle 
in gross or on foot, when he (Hiuff} had testified that they were 
delivered to plaintiffs for a special purpose for his own account, they 
to account for the proceeds of the sale of hides and tallow, deduct- 
ing one dollar per head for slaughtering, and other expenses. 


Stockdale & Proctor, for plaintiffs in error.— Huff could only re- 
cover on this contract the value in market of the hides and tallow, 
less the expense of sale and slaughter. To allow him to recover the 
value of the stock on foot, was not only to vary the contract be- 
tween the parties, but to create a contract entirely new and different. 


Jas. H. Burts and 7. M. Harwood, for defendants in error. 

. . . 8. The second and third bills of exception are not well 
taken. They show that a contract had been made by which plaint- 
iffs were to slaughter and sell the cattle, and, after deducting cer- 
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tain amounts agreed upon, to credit Huff with the net proceeds. 
Huff, after delivering them cattle from the first of the year until 
the month of August, 1870, went to Indianola and demanded the 
return sales of the produce of his cattle shipped. They informed 
him they had no return sales, and failed up to the day of trial to 
furnish them, although they had notice to produce them on the trial. 
They abandoned their contract and converted the cattle to their 
own use. It was their duty to account and to produce the return 
sales, so that Hutf could see and know what had become of his 
property under their management on the contract they sought to 
invoke on the trial for their protection. Story on Bailments, sec. 
191; Hatcher v». Pelham, 31 Tex., 201; Stephenson v. Price, 30 Tex 
715. 

If there was any error committed in reference to this evidence, it 
was by Iluff against himself, in not proving the highest price of 
cattle at Indianola between the time of delivery and the day of 
trial. If Huff does not complain of this mistake, surely Conrad & 
Fabel ought to be satisfied with it. 


Srayron, Assoctare Justice.— This action was brought by Conrad 
& Fabel to recover upon two promissory notes executed to them by 
Huff on the 5th of March, 1870, one of which was for $4,100, gold, 
due in four months, and the other for $2,373.55, currency, due ih 
ninety days. These notes were given for borrowed money, and 
were secured by deed of trust on cattle and other property executed 
by Huff. 

It was claimed that Huff had sold to Brock a portion of the 
cattle covered by the deed of trust, after the same was executed, 
and recovery was sought against him for the value of such cattle. 

Haff, in hisansw er, alleged that after the execution of the notes he 
delivered to Conrad & F abel at Indianola, Texas, a large number of 
cattle, and that it was agreed between him and them that the value 
of such eattle should be credited upon the notes sued upon; and 
that thereby the notes were paid, and that there was a large balance 
due to him. 

He also set up other defenses growing out of a sale under the deed 
of trust which had been made, and claimed damages thereunder, 
all of which matters it is not necessary, in the view we take of the 
case, further to state or consider. 

Brock alleged that he purchased cattle from Huff for a valuable 
consideration and without notice of the lien of Conrad & Fabel, and 
it is not necessary to consider his defense, there having been a verdict 
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and judgment in favor of Huff against Conrad & Fabel for 
$7,517.90. 

It is admitted that the cattle delivered by Huff to Conrad & 
Fabel were not sold to them under an agreement that their value 
should be credited upon the notes sued upon; and that they were 
delivered to them under a contract that the cattle should be 
slaughtered by Conrad & Fabel on account of Huff, and that for 
their services in slaughtering the cattle they should retain out of the 
proceeds of the cattle $1.00 per head and the expense of slaughter- 
ing; and that they should also retain out of such proceeds, such sum 
as would reimburse them for money advanced to Huff after the 
execution of the notes, after which any balance remaining in their 
hands was to be credited upon Huff's notes. 

After the notes sued upon were executed, Conrad & Fabel ad- 
vanced large sums of money to Huff, which, with the compensation 
which Huff agreed to pay them for: slaughtering the cattle, amounted 
to $7,640.94. The correctness of this statement was admitted by 
Huff on the trial. The proceeds of the cattle, as shown upon the 
trial by Conrad & Fabel, and not controverted by Huff, amounted to 
89,687.30. 

A full statement was made by Lilly (who seems to have been the 
manager and agent of Conrad & Fabel, also their book-keeper and 
person who had char ge of this particular business) of the business 
between the parties, with the above result, and his testimony is in no 
way impeached. The cattleseem to have been slaughtered princi- 
pally for their hides and tallow, in which business Conrad & Fabel 
were engaged at Indianola, Texas. 

The delivering and slaughtering of the cattle ran from early in 
April to the latter part of November, 1870. 

On the trial, Huff testified that in the month of August he called 
upon Conrad & Fabel for an accotnt of the proceeds of cattle, and 
that they failed to render it. 

The witness Lilly stated that in the month of August he rendered 
for Conrad & Fabel to Huff, an account of the proceeds of the cattle 
to that time, and also of moneys advanced to him, and statement of 
expenses of slaughtering, and gave copies of such statement. 

The court, at the request of Huff, in effect charged the jury that, 
if Conrad & Fabel had failed to render to Huff an account of the 
proceeds of the cattle, that then they might find from the evidence 
the value of the cattle at the place at which they were delivered, 
in estimating the credit to which Huff was entitled. This charge 
was erroneous. If Conrad & Fabel had bought the cattle, the 

















Conrap & Faser v. Hurr & Brock. 








Opinion of the court. 





jury, in the absence of an agreement between the parties as to the 
price of the cattle, might have made such an inquiry. 

The pleadings of Huff alleged that he was to have credit for the 
value of the ec: attle; but his own evidence, as well as the evidence of 
Lilly, showed that the real contract between the parties was as 
hereinbefore stated. In reference to this matter there is no conflict 
of evidence, nor any controversy whatever. 

The rights of the parties must be measured by their contract, and 
if Conrad & Fabel had failed to render to him an account of the 
business, that fact could not have annulled the contract and have 
entitled Huff to the full value of the cattle, something which Con- 
rad & Fabel had never agreed to pay. 

He was entitled to the proceeds of the cattle, and to have the 
same applied as a credit upon his notes, after Conrad & Fabel had 
deducted therefrom a sum equal to the money, with interest thereon, 
which they had advanced to him after the notes were executed, and 
the further sum which he had agreed to pay them for slaughtering 
the cattle and selling the proceeds; and was entitled to no more. 

If he was of the opinion that the testimony of Lilly was not true, 
he should have brought testimony to show what the proceeds should 
have been with prudent management. So far as the record shows, 
he made no effort to do this, although he took the deposition of a per- 
son who was engaged in the same business at the time and place 
when his cattle were slaughtered. 

Such testimony, it would seem, could have been easily procured ; 
but even the difficulty of making such proof, if it existed, would not 
entitle Huff to ignore the contract under which the cattle were de- 
livered. If Conrad & Fabel had stood silent and made no showing 
as to the proceeds of the cattle, great liberality in making proof 
should have been extended to Huff ; but they made a showing through 
the person who had the best means of knowing the truth, and his 
statement bears no evidence that it is not full, complete, and in every 
respect correct. 

Counsel for Huff estimate the value of the cattle delivered by 
him, after the notes were executed, at 39,944, which is as high an 
estimate as could be made under the evidence, if all the cattle 
claimed to have been delivered were actually delivered, about which 
the testimony was conflicting. After the execution of the notes 
sued upon, ¢ ‘onrad & Fabel advanced to Huff about $3,952, which, 
added to the notes which he had executed, amounted to about 
$10,425, from which, if we subtract $125, the value of a horse 
which Huff claimed to have sold to them, would leaye still due to 
Vou. LVITIT—14 
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Conrad & Fabel $256, exclusive of interest, allowing the full value of 
the cattle at place of delivery. Such, we have before said, could 
not be the measure of relief to the parties, and we only refer to it 
for the purpose of showing that, at the time the cattle were sold 
under the deed of trust, in any view of the case, a debt existed 
which authorized a sale to be made, and that therefore no damages 
could be recovered if the sale was fairly made; and for the further 
purpose of showing that, under no view of the case, could a judg- 
ment for Huff for $7,517.90 have been legally rendered. 

On the trial Huff stated that, prior to the execution of the notes 
sued upon, he had delivered to Conrad & Fabel one thousand two 
hundred and eighty head of cattle of given value, but there is 
nothing in his pleadings which set up a claim therefor; but upon 
the contrary, the evidence shows that on the account between the 
parties prior to executing the notes for money borrowed, he was in- 
debted to them in the sum of $174.44, which was not embraced in 
the notes. The notes, deed of trust, letters of Huff offered in evi- 
dence, and the whole tenor of the evidence, preclude the idea that 
Conrad & Fabel were indebted to Huff for cattle delivered upon 
the execution of the notes, and had there been pleadings in the case 
which authorized an inquiry into that matter, a finding therein in 
favor of Huff would not have been sustained by the evidence. 

To permit the judgment in this case to stand would require us to 
disregard all legal principles and the plainest dictates of reason and 
right, and it will be reversed and the cause remanded, that the 
proper issues between the plaintiffs and both of the defendants may 
be properly tried. 

REVERSED AND REMANDED. 


[Opinion delivered December 15, 1882.] 





Lizzie GrirFie Er AL. v. EvizApern MAXEy ET AL 
(Case No. 1295.) 


1. CASE REAFFIRMED.— Sossaman v. Powell, 21 Tex., 664, holding that the home- 
stead vests in the heirs with or without administration, and whether it be or be not 
set apart by the chief justice of the county court, approved. 

2. CasEs APPROVED.— Clements vr. Lacy, 51 Tex., 150, and Williams v. Wethered, 37 
Tex., 152, approved. 

3. PARTNERSHIP.— The fact that a conveyance of land is made to parties who are 
partners, and that it may be used after being thus conveyed for partnership pur- 
poses, does not necessarily impress on it the character of partnership property. 
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. HomrstEap.— Though a lien given upon real estate by trust deed, for a debt which 
could not, under the constitution, be enforced by sale of the homestead, cannot be 
divested during the life of ‘the debtor by subsequent occupancy of the property as 
a homestead, yet upon his death, during such occupancy, the property, to the extent 
of the interest owned when the deed was executed, is discharged from the lien and 
exempt from forced sale under it. 

5. SameE.— Persons who contract under such circumstances cannot complain, for they 
do so with knowledge of the fact that the death of the debtor may destroy the 
lien. 

}. Same.— Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
‘has been given by the husband and wife, acknowledged in a manner legally 
binding to secure creditors,’’ or the lien has been given for the purchase money of 
the property. 

. HomestEap.— A deed of trust was executed by two persons to secure a debt for 
which both were bound. The land conveyed was, at the time of the execution of 
the trust deed, owned jointly by the debtors. Afterwards, one parchased the inter- 
est of the other, and died, when his widow claimed homestead rights in the entire 
property. Held, 

(1) That such rights attached only to the interest owned by her deceased hus- 
band at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(3) All the children of the deceased party were necessary parties to an action by 
the creditor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements 
made with the wife’s separate money. If this can not be done, then that part 
on which her dwelling house stands should be set aside to her and the children of 
the deceased husband, without prejudice to the rights of herself and children there- 
after to adjust their respective rights therein, and the other half should be sub- 
jected to sale through the probate court to satisfy the debt. 


Arrest from Johnson. Tried below before the Hon. Jo Abbott. 

Suit brought by appellees against Lizzie Griffie, administratrix, 
Hattie Griffie and Alva Griffie, the first named being the surviving 
widow and administratrix of the estate of John Griffie, deceased, 
and the two latter his minor children, to establish title to and 
recover possession of an undivided half interest in lot 1, in block 
38, in the town of Cleburne; for partition and damages, and to 
establish two claims for money secured by deed of trust, as valid 
claims against the estate, and liens on the other half of that lot, or in 
the alternative to establish them as liens against the whole of the 
lot. 

The petition alleged that, in the spring of 1877, John Griffie and 
his brother, Elijah Griffie, were partners in brewing lager beer, and 
as such owned and used for that purpose the lot above described ; 
that while thus engaged, John Griffie, on April 24, 1877, borrowed 
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from appellee $200, for which he gave his own note, “signing his 
own name and that of his partner, Elijah Griffie, thereto; * that to 
secure its payment, John Griffie executed and delivered in the name 
of himself and partner, his deed of trust, with power of sale in de- 
fault of payment, to G. H. Maxey; that John Griffie, for and in 
consideration of $300 paid to him on the 26th of September, 
1877, executed his promissory note to plaintiff for that amount, 
also with deed of trust on the property, and power of sale in default 
of payment; that Elijah Griffie, on February 27, 1878, conveyed all 
of his interest in the property to John Griffie; that John Griftie 
was married to Lizzie Griffie in the summer of 1877, and died on 
the 29th day of November, 1878; that Mrs. Lizzie Griffie was ap- 
pointed administratrix of his estate in May, 1878; that the partner- 
ship was insolvent. It also alleged that in “the spring” of 1880, 
the first note being due, after due notice of sale, the trustee sold all 
of Elijah Griffie’s interest in the lot, and became the purchaser; that 
defendant was in possession of the premises, appropriating them, 
but living elsewhere, and insolvent; that money was still due on the 
debts; praying to establish both claims as debts against the estate, 
for a foreclosure of the trust deed lien, an adjudication of the home- 
stead right claimed, general relief, ete. 

Defendant Lizzie Griffie answered with a general denial, plea of 
not guilty, and special answer alleging that the lot was the home- 
stead of John Griffie “and his family when the notes and deeds 
of trust sued on were given, and at the time of his death; that it 
was still the homestead of herself and minor children, and had been 
set apart to them as such by the county court of Johnson county, 
and a plea of improvements made in good faith, without any 
notice of said claims, and with money which was her separate prop- 
erty, amounting to $720. D. T. Bledsoe, Esq., was appointed by 
the court guardian ad litem for the minor, Alva Griffie, and filed 
answer adopting the answer of defendant, Lizzie Griffie. The cause 
was called for trial on the 23d of May, 1882, when plaintiffs dis- 
missed as to the minor defendant, Hattie Griffie, and the cause was 
submitted to the court. Judgment rendered in favor of plaintiffs 
against Lizzie Griffie, as administratrix of the estate of John Griffie, 
deceased, for $272.45, and nesta aie the mortgage lien on the lot 
to satisfy the debt. 

The deed from Guiple to the lot in controversy showed that the 
same was conveyed to Elijah Griffie and John Griffie on the 10th 
day of April, 1875; that it was paid for by a conveyance from Eli- 
jah Griffie to Guiple of another lot of land and a joint and several 
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promissory note signed by Elijah Griffie and John Griffie. The tes- 
timony of D. T. Bledsoe showed that the firm tame was at first 
Griffie Bros., and afterwards Griffie & Griffie. The deed from Eli- 
jah Griffie to John Griffie would seem to show that the parties did 
not consider or treat the lot of land as partnership property be- 
tween themselves. It was admitted that an old building on the 
lot, known as the Cleburne brewery, was built by Guiple, the vendor 
of Elijah and John Griffie, for a brewery, and that it was used 
and occupied by Griffie & Griffie, during the existence of the part- 
nership, as a place to brew and sell beer, which was the only busi- 
ness of the partnership. 

The testimony of all of the witnesses showed that Lizzie Griffie 
and John Griffie were married in January, 1876; that John Griffie 
was continuously engaged in the business of brewing and selling 
beer on the lot from that time until his death; that he was not en- 
gaged in any other business; that he did not during that time own 
any other lot of land, or interest in land, in the city of Cleburne, 
and that up to the spring of 1878 he lived in a rented house imme- 
diately across the street from the lot. 

The inventory and appraisement read in evidence showed that 
John Griffie owned no property at the time of his death except the 
lot in controversy, a small amount of personal property, all of 
which was exempt from execution, and a possible interest in some 
land in Falls county, in litigation, which was appraised at $250. 
Mrs. Lizzie Griffie testified that John Griffie, with his family, moved 
on the lot in the spring of 1878, and continued to live on it as their 
homestead until his death, and that she and the minor children con- 
tinued to live on it after his death; that John Griffie did not own 
any other land in Cleburne, and that the lot was her homestead, and 
she has no other. Her statement was corroborated by the testi- 
mony of B. L. Durham. 


D. T. Bledsoe and F. A. Fisher, for appellants. 
M. A. Otis and C. W. Jordan, for appellees. 


Srayron, Associate Jusrice.— The action of the court in exclud- 
ing the decree of the probate court, setting aside the property in 
controversy to Mrs. Griffie and her children as homestead, is unim- 
portant, as their rights in this regard do not depend upon the action 
of the probate court, if the property was homestead in fact at the 
time of the death of John Griffie. Sossaman v. Powell, 21 Tex., 
664. 
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Nor is it important whether the property was owned by John 
Griffie and Elijah Griffie as partners, at the time the trust deed for 
the benefit of Mrs. Maxey was executed, or not, for prior to the 
death of John Griffie, he had acquired the title and interest of 
Elijah Griffie, who alone, if any one, could object to the appropria- 
tion of the interest therein of John Griffie to homestead uses by 
him. Clements v. Lacy, 51 Tex., 150; Williams v. Wethered, 37 
Tex., 132. It does not, however, appear that the court found that 
the property in controversy was partnership property. This would 
not necessarily result from the fact that the property was bought by 
the two, and was used at one time for partnership purposes. Free- 
man on Cotenancy, 114. 

It is not necessary for us to determine whether the use of the 
property by John Griffie as his place of business, before and at the 
time the deed of trust in favor of Mrs. Maxey was executed, he 
with his family living in rented premises, impressed upon the prop- 
erty a homestead character; for it is certainly true that the execution 
of the trust deed did not prevent him from appropriating his interest 
in the property to homestead purposes. 

But while this is true, had he lived, such use of the property 
could not have divested the lien given by him; upon his death, how- 
ever, the property, to the extent of the interest which he owned at 
the time the trust deed was executed, the same having become in 
fact his homestead, was discharged of the lien, and his family were 
entitled to hold it freed from the claims of all creditors, his estate 
being insolvent. Reeves v. Petty, 44 Tex., 250; McLane v. Paschal, 
44 Tex., 366. 

It matters not what the lien may be, unless it be such as under 
the constitution may be enforced by the sale of the homestead, 
upon the death of the head of the family, it must give way to the 
homestead exemption. 

Persons in taking liens contract with reference to this fact, and 
cannot complain if the event occurs which they might have fore- 
seen would defeat the lien. 

Where there is no homestead in fact, property upon which liens 
have been given may be sold to raise a reasonable allowance in lieu 
thereof, unless the lien “has been given by the husband and wife, 
acknowledged in a manner legally binding to secure creditors,” or 
unless the lien be for the purchase money of the property. R. S., 
2000. 

Hence the court erred in adjudging that one-half of the property, 
which, in the absence of evidence to the contrary, will be presumed 
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to have been the interest of John Griffie in the property at the 
time the trust deed was executed, was subject to forced sale for the 
payment of the debt due to Mrs. Maxey. Freeman on Cotenancy, 
105. 

The next inquiry which arises is, could John Griffie, by pur- 
chasing the interest of Elijah Griffie after the execution of the 
deed of trust (the due execution of which the appellants, under the 
facts of this case, are estopped to deny), impose upon that interest 
the homestead character, so as to defeat the lien thereon by his 
death? We are of the opinion that this could not be done. 

At the time the lien was given, the parties are held to have 
known, and to have contracted with reference thereto, that the lien 
might be defeated by the death of the party who gave the lien, in 
order to protect his family in the homestead, it becoming such, or 
by sale to raise the allowance in lieu thereof; but they did not con- 
tract with reference to the sale of the property by the person who 
gave the lien to some other person, and that the death of such per- 
son should divest the lien, to provide homestead or allowance in lieu 
thereof for his family. 

Such not being the legal construction contemplated by the parties 
at the time the lien was created, the right to enforce the lien, to the 
extent it was given by Elijah Griffie, cannot thus be impaired or 
destroyed. 

It appears with reasonable certainty, that, after Elijah Griffie 
sold his interest in the lot in controversy to John Griifie, he, with 
the separate funds of his wife, erected a dwelling house and other 
improvements on the lot. 

To the extent that the separate funds of Mrs. Griffie were thus 
used, she is entitled to protection. 

The cause was tried by the court, but there are not sufficient facts 
contained in the record to enable this court to render such a judg- 
ment as the district court should have rendered, had all the necessary 
parties been before the court. 

The action was discontinued as to one of the children of John 
Griffie, not served, without whom a valid partition could not be 
made. 

The judgment will be reversed and the cause remanded, with such 
instructions as will enable the court below, after the child of John 
Griffie is made a party defendant, to properly dispose of the case. 

The property should be partitioned into two equal parts, if it can 
be done without reference to the increased value thereof on account 
of the improvements made with the separate funds of Mrs. Griffie, 
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and that part upon which the dwelling house stands should be set 
apart to Mrs. Griffie and the children of John Griffie, without prej- 
udice to the right of Mrs. Griffie and the children hereafter to ad- 
just their respective rights therein, and the other haif of the 
property should be subjected to sale through the probate court for 
the satisfaction of the debt due to Mrs. Maxey. 

If this cannot be done, the property should be sold and the pro- 
ceeds so distributed as to give to Mrs. Griffie and the children one- 
half of the proceeds, after a reasonable allowance is made to Mrs. 
Griffie for the increased value of the lot by reason of the improve- 
ments made with her funds, and the remainder of the proceeds of 
sale, so far as may be necessary, should be applied to the payment 
of the debt of Mrs. Maxey. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 19, 1882 





JoreL D. Parks er av. v. J. H. Cavunie ann Wire. 


e (Case No. 1334.) 

1. Practice.— In trespass to try title, since the plaintiff is not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a com- 
petent witness under the statute, he may testify as such to the loss of a missing 
deed, without being required to first file the suppletory affidavit of its loss, required 
at common Jaw. 

2. Lost DEED — SECONDARY EVIDENCE.— A party claiming title to land through a lost 
deed, testified ‘that he saw it executed in 1858; searching for it in 1869, when, for 
the first time, he became interested from having married one having interests 
under it, he found it amongst the papers of one who had been county clerk. He 
delivered the deed to another person to have it recorded, and was afterwards in- 
formed by him that it had been destroyed by fire which burned his store. This 
person afterwards died, and his papers came into witness’ possession; he looked 
through them to ascertain the condition of his estate, and though not looking 
specially for the lost deed, knew that it was not among the papers of the deceased 
party to whom he had intrusted it, and who reported its destruction by fire. Held, 
that the evidence of its forimer existence and loss was sufficient to admit secondary 
evidence of its contents. 

3. SECONDARY EVIDENCE.— When secondary evidence is resorted to for the purpose 
of establishing the former existence of a deed claimed to be lost, and no copy of 
which was preserved, after the lapse of twenty years a general description of the 
property conveyed and of the substance of the deed is all that can be required. 
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4. Evipence — Wrrness.— A party to a suit against heirs claiming the property 
through their deceased ancestor, is precluded under art. 2248, R. 8., not only from 
testifying to statements made to him by the deceased, and to transactions between 
the deceased and himself, but also as to any such statements to or transactions be- 
tween deceased and third persons; and this although occurring at a time when the 
witness had no interest in such statements or transactions. 


ArpraL from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

The suit was one of trespass to try title. The opinion states all 
facts necessary to a proper understanding of the points decided, 
except the description given by the party and witness Caudle of the 
lost deed. On this point he testified as follows: “Joel D. Parks 
executed a deed to Wm. A. Park’s headright certificate, located in 
Grayson county, Texas, less the locative interest, and delivered the 
deed to Wm. A. Park; W. H. Mathews and F. M. White witnessed 
the deed.” White testified that in 1858 “ Joel D. Parks transferred 
back to Wm. A. Park the headright certificate of W. A. Park, 
situated in Grayson county, Texas.” 


J. P. Mills, for appellant. 

I. Appellees not having alleged in their pleadings that the deed 
on which they relied from Joel D. Parks to Wm. A. Park, of date 
—— day of ——, 1858, had been lost, could not introduce secondary 
evidence of its contents without first filing an affidavit of its loss. 
Bateman v. Bateman, 16 Tex., 542-4; Bateman v. Bateman, 21 
Tex., 432; Evans v. Womack, 48 Tex., 234; Young v. Guilbeau, 3 
Wall., 640; 1 Greenl. Ev., sec. 558, note 1 (13th ed.). 

II. Appellee, J. H. Caudle, having married the daughter of Wm. 
A. Park after his death, and having joined his wife in the prosecu- 
tion of this suit, giving bond for costs, was not a competent witness 
to any transaction that occurred between Wm. A. Park and Joel 
D. Parks, the heirs of Joel D. Parks being defendants. KR. 8., art. 
2248; Markham v. Carothers, 47 Tex., 25, 26; Roberts v. Yarboro, 
41 Tex., 452-3; Dikes v. Miller, 24 Tex., 422; Dial v. Crain, 10 Tex., 
452; Hubbell v». Hubbell, 22 Ohio St., 221; Abbott’s Trial Ev., 
p- 61; Blood v. Fairbanks, 50 Cal., 422; 66 Pa. St., 303; 81 Pa. St., 
507; 41 Ala., 634-5, 706; 1 Wharton’s Ev., sec. 47, note 1. 

III. When parol evidence is resorted to to establish the contents 
of a lost deed, it should be clear and certain; it should show that 
it was properly executed with the formalities required by law; the 
contents of the deed must be substantially proven, that the court 
may determine that it is such an instrument as will convey land, 
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and it must be more particularly described and identified than giving 
the name of the headright and the county where situated. 

IV. Appellees having introduced parol evidence to establish the 
contents and loss of an unrecorded deed, executed by Joel D. Parks 
to Wm. A. Park in 1858, and that said deed was executed to cancel 
a deed absolute on its face and properly recorded, executed by Wm. 
A. Park to Joei D. Parks for the same land in 1856, the possession 
of the deed by a stranger in 1872 or 1873 should be accounted for. 


Hare & Head and £2. McLain, for appellees. 

I. A suppletory affidavit is not required where the loss of the in- 
strument is shown by witnesses on the trial; but was only required 
at common law, when parties could not be witnesses, to make them 
remove any suspicion that the original might be concealed by them, 
and to enable a party to the suit to thus show the loss of an instru- 
ment that he might not be able to prove by any one else. Withee 
v. Fearing, 23 Tex., 506; 2 Phillips on Ev., top page 434; Cowen, 
Hill & Edwards’ Notes, 446; id., top pages 463-477, 475 in par- 
ticular; Davis v. Spooner, 3 Pick., 287. 

II. A suppletory affidavit is only required when the suit is directly 
upon the lost instrument, and not when it only constitutes a link in 
the chain of title. In the latter case it is only necessary that 
its non-production be accounted for by the evidence on the trial. 
White v. Burney, 27 Tex., 50; Cheatham »v. Riddle, 8 Tex., 162. See 
also 2 Phillips, top page 475, edition of 1868; 9 Wheat., 581. 

III. The testimony of the plaintiff under oath on the witness 
stand is equivalent to a suppletory affidavit to the facts testified to. 
See authorities above. 

IV. The statute only excludes parties from testifying to state- 
ments by the deceased to the witness, and to transactions 
between the witness and deceased, and do not prohibit him from 
testifving to transactions between deceased and third persons, occur- 
ring when the witness had no interest therein. The testimony of 
the plaintiff Caudle was not as to any statements by Joel D. Parks 
to him, or to any transaction between them, but to a transaction 
between Joel D. Parks and Wm. A. Park, at which the witness 
was present, long before he married Wm. A. Park’s daughter. 
Potter v. Wheat, 53 Tex., 401; 41 Tex., 449; 55 Tex., 145; 102 U. 
S., 163; Isenhour v. Isenhour, 64 N. C., 640; 44 Ga., 7 Tv: “? 64 N.C. 
642; 48 Ga., 580; 76 Pa. St., 180; 63 rel 971; 58 N. Y., 338 
Reilly v. English, Supreme Court of Tenn., April term, 1882, cited 
in Central Law Journal, August 11, 1882, vol. 15, No. 6, p. 113, and 
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The Reporser of August 30, 1882; Martin v. Jones, 72 Mo., 23, 
cited in U. 8. Dig., New Series, vol. 12, p. 875, directly in point; 
Lines v. Lines, 54 Iowa, 600, cited in U. 8. Dig., vol. 12, p. 875, 
New Series. 

V. J. H. Caudle not being interested at the time he acquired the 
information testified to, his subsequently marrying a daughter of 
one of the parties to the transaction, and being made a formal 
party to the suit as such husband, would not disqualify him, as a wit- 
ness, from testifying to the facts thus acquired. Cross v. Wellwood, 
The Reporter, vol. 9, 587; 58 N. Y., 338. 

VI. The nature of the conveyance, and the land conveyed by the 
lost deed from Joel D. Parks to Wm. A. Park, was amply shown by 
the evidence. Chalk v. Foster & Blessing, Galveston term Supreme 
Court, 1882; Abbott’s Trial Evidence, 709. 

VIL. The evidence as to the loss of the deed was amply sufficient 
to authorize the admission of secondary evidence. White v. Bur- 
ney, 27 Tex., 50; Cheatham v. Riddle, 8 Tex., 162; 2 Phillips, cited 
above. 


Govtp, Cuier Jusrice.— J. H. Caudle and wife sue in right of the 


wife, as sole heir of Wm. A. Park, deceased, to recover the Wm. A. 
Park one thousand four hundred and seventy-six acre survey, pat- 
ented to him in 1849, and conveyed by him to Joel D. Parks in 1856. 
Their claim to the land is based on an alleged reconveyance by 
Joel D. Parks to Wm. A. Park in the fall or winter of 1858, and 
they sought to establish the execution of this deed by oral testi- 
mony, asserting that the instrument itself had been destroyed by 
fire. Wm. A. Park died in 1859, and Joel D. Parks died in 1867. 
The heirs of Joel D. Parks are defendants, claiming by descent 
from him. In the petition there was no allegation of the destruc- 
tion of the alleged deed, but it was set forth in an abstract of 
plaintiffs’ title, filed under notice from appellants. No affidavit of 
its loss or destruction was filed, but the plaintiff Caudle testified 
that the deed was found in 1873 or 1874 amongst the papers of one 
Lawton, former county clerk of Red River county; that witness 
kept it two months and gave it to his brother-in-law, Wm. A. Park, 
Jr., to have it recorded in Grayson county, and has never seen the 
deed since. Wm. A. Park, Jr.'s store was burned in Ellis county 
in 1875, while witness was in Red River county, and Wm. A. 
Park, Jr., told witness that the deed was burned. Wm. A. Park, 
Jr., died in 1876, and all his papers and effects came into witness’ 
possession, and that he had looked them through frequently, and 
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never had seen the deed. Caudle was also allowed to testify, over 
objection, that Joel D. Parks, in the fall of 1858, at the store of wit- 
ness in Red River county, executed and delivered to Wm. A. Park 
a deed reconveying his, Wm. A. Park’s, headright certificate located 
in Grayson county, less the locative interest, and that W. H. 
Mathews and F. M. White witnessed it. Caudle also testified as to 
what passed between Parks and Park at the time the reconveyance 
was made, explanatory of the transaction. The depositions of F. 

M. White were read, to the effect that he witnessed a deed from 
Joel D. Parks to Wn. A. Park, for W. A. Park’s headright of land 
in Grayson county, made in the fall of 1858 at Pine Bluff, Red 
River county, Texas, the deed being signed by W. N. Mathews, also 
as a witness. It appears that Mathews is dead. No further state- 

ment of the testimony of Caudle and White is given than is neces- 
sary to the understanding of the questions passed upon, nor is it even 
attempted to give any statement of other testimony bearing on the 
merits of the case on either side. 

The plaintiffs obtained a verdict, and from the judgment rendered 
thereon the defendants appeal. Was any further allegation of the 
destruction of the deed necessary, and was it necessary to file an 
affidavit of its loss instead of proving the fact by a witness on the 
stand? Each of these questions must be answered in the negative. 
In actions of this character the petition need not set out the plaint- 
iff's chain of title, and consequently need not state whether any of 
his muniments of title are lost or not. Since parties are made 
competent to testify, no reason is perceived why their testimony on 
the stand as to the loss of an instrument should not take the place 
of the suppletory affidavit, to which they were necessarily driven 
when they were disqualified as witnesses. We think it has been 
substantially decided that the evidence of. a witness on the stand 
may suffice instead of an affidavit. Withee v. Fearing, 23 Tex. 
506; White v. Burney, 27 Tex., 40. 

We are further of opinion that the evidence of the destruction of 
the deed was sufficient to admit of secondary evidence. Caudle 
might well conclude that the deed had been burned on being so in- 
formed by his brother-in-law, to whom he says he had intrusted it, 
and who was interested in its preservation. Certainly his inquiries 
had gone far enough, when, having in his possession all of the papers 
of that deceased brother-in-law, he found no trace of the instrument. 

We are also of opinion that, under the circumstances, the evidence 
as to the contents of the deed was not inadmissible because it was 
not sufficiently specific. If such a deed was in fact ever made and 
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was destroyed by fire, no copy having been preserved, it would be 
rare indeed that witnesses, after twenty years had passed, would be 
able to testify definitely to more than its substance. In the unre- 
ported case of Reed ». Allen, appealed from Houston county, and 
decided at Galveston in 1880 or 1881, evidence less specific and 
certain as to the formalities of the deed and the property conveyed 
than that adduced in the present case was held sufficient to estab- 
lish a conveyance made many years before the trial. 

sut we are of opinion that J. H. Caudle was not a competent wit- 
ness to prove the execution of the alleged deed, nor to prove 
the declarations of Joel D. Parks, nor the transaction between 
Joel D. Parks and Wm. A. Park. This suit is by the heir of a de- 
cedent, and comes within the exception to the law making parties 
competent witnesses if that party proposes to testify as to any 
transaction with or statement by the decedent. The clause of the 
statute extending its provisions to actions by heirs, although it omits 
the expression “statement by” the decedent, is not believed to be 
designed to make any distinction as to the subject matter about 
which the party was to be precluded from testifying, whether such 
party were an “executor, administrator or guardian,” or were an 
“heir or legal representative” of a decedent. Before that clause 
was added to the statute, the decisions of this court had held its 
provisions applicable to suits by or, against heirs, and it is believed 
that the purpose of the addition was to incorporate these decisions 
into the statutory law. Lewis v. Aylott, 45 Tex., 202; McCampbell 
v. Henderson, 50 Tex., 602. 

In our opinion, a party is prohibited from testifying, not merely 
as to statements by the deceased to him, or transactions between 
him and the deceased, but also as to such statements to or transac- 
tions between deceased and third persons, and that, too, although 
oceurring when the witness had no interest therein. The statute 
had in view, primarily, a transaction between parties, one of whom 
had since died, and whose heirs or representatives were engaged in a 
suit with the survivor. As to such a transaction neither party was 
allowed to testify. The survivor should not, because the mouth of 
the other party to the transaction was forever closed. But the 
heir or representative, if perchance he knew aught of the facts, 
although it was not a transaction with him, was also forbidden to 
testify about it; for to allow him todo so, would be to give him the 
advantage over one whose mouth the statute had closed. In the 
present case both parties to the alleged transaction were dead, but 
that does not make it less within either the terms or the spirit of 
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the law. In construing a statute in some respects similar to our 
own, the supreme court of Pennsylvania say: “ It can make no dif- 
ference that both plaintiff and defendant are administrators.” 
Kimble v. Carothers, 81 Pa. St., 507. It is enough to exclude 
Caudle from testifying as to this transaction, that he and his wife 
stand as the representatives of Wm. A. Park, and that the oppos- 
ing parties are the heirs of Joel D. Parks. In like manner, be- 
cause they are litigating with the heirs of Wm. A. Park, the oppos- 


Qa 


ing parties, the heirs of Joel D. Parks, must be silent as to this 
transaction, although it was not with them. Surely, if Wm. A. 
Park were alive, he could not testify as to this transaction. Neither 
could Joel D. Parks were he the survivor. Nor can the heirs of 
either of them do so in this suit. The expression, “ transaction with 
such decedent,” is broad enough to include the execution of a deed 
by him to one whose heirs are claiming under it. The case of Kirk- 
sey v. Kirksey, 41 Md., 634-5, arose under a statute identical with 
ours. The genuineness of a note purporting to have been executed 
by the deceased was in question in a controversy between his ad- 
ministrator and the distributees of the estate. The note was to the 
administrator, it is true, but neither he nor the distributees, nor 
a husband of one of the distributees, were allowed to testify on the 
issue as to the signature of the note. 

The court erred in allowing Caudle to testify as to what passed 
between Joel D. Parks and Wm. A. Park, or as to any statements 
made at the time by either of them in the presence of the other. 
See Stringfellow v. Montgomery, 57 Tex., 349. It is believed to be 
unnecessary to examine other errors assigned. 

Because of the error in the admission of Caudle’s testimony, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 21, 1882.] 





Gro. C. Wimperty Er AL. v. J. Bamey Er AL. 
(Case No. 1307.) 


1, INDEPENDENT EXECUTRIX.— A widow, as executrix under the will of her husband, 
was authorized by its terms to sell any part of the estate left by him, all of which 
was community property, as she might deem best for the family, and to manage 
the estate without the control of the probate court. It contained the following 
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provision: “Item third. I give and bequeath to my beloved wife, . . . pro- 
vided she does survive me, all my property, both real and personal and mixed, 
during her natural life, with full power to sell or convey any or all of said prop- 
erty, if she thinks best, for the interest of the family; and after her death, it is 
my wiil and desire that my property be equally divided, after setting aside a suffi- 
cient amount to the two youngest, John and Laura, to educate them even with 
the rest of my then older children; provided they should not receive such education 
before my death.”’ Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir 
thus settled with. 

(4) An occupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with, constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded 
or not. 


Arprat from Smith. Tried below before the Ion. Jehn C. Rob- 
ertson. 

Suit brought by appellants against appellees to recover an un- 
divided one-fifth interest in one thousand acres of land, alleged to be 
the interest to which W. D. Bailey was entitled as an heir at law of 
W.S. Bailey and his wife, upon the death of Mrs. W. 8. Bailey. 
To this appellees pleaded not guilty, and de sapere 4 pleaded that Mrs. 
W.S. Bailey had, in the year 1871, 1872 or 1873, purchased the in- 
.orest of W. D. Bailey in the estate; that Mrs. W. S. Bailey had 
advanced large sums to W. D. Bailey, and that W. D. Bailey really 
owned no interest in the land. To these pleas appellants replied, 
alleging that they were purchasers of the land at sheriff’s sale with- 
out notice of any outstanding title or secret trust, and that no deed 
was upon record showing a transfer by W. D. Bailey of his intezest 
in the estate, and that they had no notice or know ledge of any such 
transfer or secret trust. 

W. S. Bailey died in 1867, and left surviving him his wife, Mrs. 
©. Bailey, and five children, to wit, W. D. Bailey, John Bailey, Mrs. 
Braziel, Mrs. Watkins and Mrs. Swann. He left all his property, 
both real and personal, devised by “ will,” to his wife in these words: 
“Ttem third. I give and bequeath to my beloved wife, Christiana 
Bailey, provided she does survive me, all my property, both real and 
personal and mixed, during her natural life, with full power to sell 
or convey any or all of said property, if she thinks best, for the in- 
terest of the family; and after her death it is my will and desire that 
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my property be equally divided, after setting apart a sufficient 
amount to the two youngest, John and Laura, to educate them even 
with the rest of my then older children, provided they should not 
receive such education before my death.” The will of W. 8S. Bailey 
was probated on June 24, 1867, and Mrs. C. Bailey appointed execu- 
trix on June 26, 1867. Mrs. C. Bailey held the entire property up 
to May 24, 1880, when she died. 

George C. Wimberly, surviving partner of Yarbrough & Wim- 
berly, recovered a judgment on July 19, 1876, in the county court 
of Smith county against W. D. Bailey for $322.65 with costs. Exe- 
cution issued July 29, 1876. George C. Wimberly, surviving part- 
ner, caused an abstract of that judgment to be recorded on the 29th 
day of May, 1880. Onthe 2Ist day of August, 1880, the sheriff, 
by virtue of an alias execution issued upon the judgment in favor 
of Wimberly, surviving partner, etc., against W. D. Bailey, levied 
upon the land in controversy as the property of W. D. Bailey. And 
by virtue of a vendition: exponas issued on the 10th day of December, 
1880, on first Tuesday in January, 1881, sold the interest of W. D. 
Bailey in said land. 

Geo. C. Wimberly, witness for plaintiffs, testified that he had no 
knowledge or notice of any transfer at the time he caused the prop- 
erty to be levied upon; nor had he any knowledge whatever of Mrs. 
C. Bailey ever having made any advancements to W. D. Bailey, the 
defendant in execution, till long subsequent to the death of Mrs. C. 
Bailey on May 24, 1880, nor till long after he had recorded an ab- 
stract of his judgment in the county clerk’s office of Smith county. 

Mrs. C. Bailey paid W. D. Bailey in 1871, 1872 or 1873, $800. 
The payment was intended by all the parties, and was so under- 
stood between Mrs. ©. Bailey and W. D. Bailey at the time, to be 
a full advancement made to him in anticipation, payment and satis- 
faction of all his interest in the estates of Mrs. C. Bailey and of W. 
S. Bailey then (in 1872) existing, or that might exist at his mother’s 
death. It was understood and agreed between W. D. Bailey and 
Mrs. C. Bailey at the time, to debar him of all right of inheritance 
from his mother, Mrs. C. Bailey, at her Jeath in her estate and his 
father’s. Neither the defendants or Mrs. Swann and Watkins ever 
received any property from the estate of W. S. or Mrs. ©. Bailey 
prior to Mrs. Bailey’s death, and $800 was a sum equal to the rea- 
sonable value of W. D. Bailey’s interest in both W. 8S. and C. Bai- 
ley’s estate; it was so understood, and agreed upon, and was equal 
to one-fifth of the whole estate at Mrs. C. Bailey’s death. Mrs. 
Swann and Watkins were in possession of the land at the trial, and 
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it’ had been held by Mrs. Bailey and them from the date of the 
father’s death. 


Reaves & Dodd, for appellants. ‘ 

I. The estate of Mrs. C. Bailey in the property in controversy 
was a life estate, with the remainder in the children of W. 8. Bai- 
ley, her deceased husband. Minor’s Institutes, vol. 2,331; 10 Tex., 
571. 

II. The interest of a remainderman in real estate is a legal estate, 
as contradistinguished from an equitable estate, and must be con- 
veyed as other real estate under our law. RK. S., art. 4334; 10 Tex., 
571. 

Ill. Upon the death of W. 8S. Bailey, and Mrs. C. Bailey’s accept- 
ance and qualification as executrix, a life estate in the property in 
controversy vested in her, and that upon her death the legal estate 
absolutely became vested in the five heirs, and was subject to be 
voluntarily alienated, and was the subject of seizure and sale as the 
property of the heirs. 

IV. The legal estate to the land in controversy was vested in Mrs. 
C. Bailey for and during her natural life, and that her possession of 
the land during her life was not such possession as was inconsistent 
with the interest of W. D. Bailey, one of the remaindermen. If. 
S., art. 4834; 45 Tex., 522; 22 Mo., 415;°8 Greenl., 94; 16 N. H., 
385. 

V. Appellants’ fifth proposition under first error is, that the pos- 
session of the land in controversy by the four brothers and sisters 
of W. D. Bailey, four of the five heirs or remaindermen, for four 
days next subsequent to the death of Mrs. C. Bailev, who held the 
life estate, was not such possession as would put purchasers from 
W. D. Bailey, one of the heirs or remaindermen, upon inquiry, or 
notice that the same was adverse to W. D. Bailey, nor was such 
possession inconsistent with W. D. Bailey’s right of inheritance. 


Srayron, Associate Justice.—In the disposition of this cause it 
will not be necessary to consider the assignments of error in detail, 
for the questions involved may be reduced to two propositions: 

1st. Regarding the property in controversy as of the community 
estate of W. 8S. Bailey and his wife, Mrs. C. Bailey, was she in such 
attitude, in reference to the estate’ under the will, as to authorize 
her to set apart to W. D. Bailey, during her life, his share of the 
estate of his father, as well as to make an advancement to him, 
which would preclude him or any one claiming under him from 
Vou. LVIi — 15 





















226 Winperty v. Batvey. (Tyler Term, 








Opinion of the court. 





claiming, as against the other children, any part of either the estate 
of the father or herself? 

We are of the opinion that this proposition must be answered in 
the affirmative. In so far as the right of Mrs. Bailey to make an 
advancement to her son out of her own estate is concerned, suffi- 
cient to bar his right after her death, as against the other children, 
cannot be questioned. 

The provisions of the will of W. S. Bailey, by which his entire 
estate was given to his wife during her life, with remainder to the chil- 
dren in equal shares, was for her benefit, and imposed upon her no 
restraint upon her power to distribute the estate among the children 
during her life. Having such power, no good reason is perceived 
why she might not during her life set apart to one or more of the 
children, in money or property, a sum equal to the share to which 
such child or children would be entitled under the will of the 
father and the statutes of descent and distribution in both estates. 

The evidence clearly shows that Mrs. Bailey did pay to W. D. 
Bailey during her life, a sum equal to what would have been his 
full distributive share in the estates of both parents, and this under 
an express agreement that it should be and was received by him in 
full of whatever claim he might have in both estates. 

This adjustment could not have been disregarded by W. D. Bailey, 
and a claim by him have been asserted against the other heirs for 
a further share of either estate. One claiming through W. D. 

Jailey, with notice that he had received his full share of the estates, 
would occupy no more favorable attitude than himself. 

The evidence, however, shows that Mrs. Bailey was in the actual 
possession of the land in controversy until her death, claiming ad- 
versely to W. D. Bailey, and that immediately upon her death the 
other children took possession of the property in their own right, 
and this before the registration of the judgment through which ‘the 
appellants claim. This, under the repeated decisions of this court, 
must be held to have given notice to the appellants. Watkins v. 
Edwards, 23 Tex., 448; Hawley v. Bullock, 29 Tex., 223; Mullins 
v. Wimberly, 50 Tex., 466; Manwairing v. Templeman, 51 Tex., 212. 

Under the will of her husband, Mrs. Bailey was given full power 
to manage or sell any part of the estate which her husband left, as 
she might deem best for the family, and was authorized to manage 
the estate without the control of the probate court. It is not shown 
that Mrs. Bailey had any separate estate, and a fair inference from 
the record is, that the money paid to W. D. Bailey was regarded as 
a part of the property in which all had an interest. 
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It is admitted to have been proved “that the payment of $800 
to W. D. Bailey by Mrs. C. Bailey was intended by all the parties 
to the transaction, and was so understood by and between Mrs. C. 
Bailey and W. D. Bailey at the time, to be a full advancement made 
to him in anticipation, payment and satisfaction of all his interest 
in the estates of Mrs. C. Bailey and W. S. Bailey then existing, or 
that might exist at his mother’s death.” The record shows that 
none of the other children, four in number, had ever received any- 
thing from the estates of their father or mother. 

2d. It is claimed that the failure of Mrs. Bailey to put upon 
record the relinquishment made by W. D. Bailey to her of all inter- 
est which he might have in the estates of both parents, under the 
registration laws renders that relinquishment void as to the appel- 
lants, who claim to have acquired a lien upon the interest of W. D. 
Bailey in the estates of his parents, by the registration of their 
judgment after the death of Mrs. Bailey. That instrument is not 
contained in the record, but were it a deed absolute in its terms, 
conveying to his mother all his interest in his father’s estate, it would 
not alter the rights of the parties; for under the line of decisions 
in this state, some of which are above cited, it must be held that 
the possession of Mrs. Bailey for nearly ten years, under claim ad- 
verse to W. D. Bailey, coupled with similar claim and possession by 
the other heirs from the time of her death, is as effective as notice 
to the appellants as though that instrument had been duly registered. 

An instrument which the law permits to be registered is declared 
to be, if unregistered, void as to creditors and subsequent bona pid: 
purchasers without notice. But can he that fails to make inquiry 
as to the extent of the right of a person in possession of land 
which he desires to buy, or upon which he seeks to attach a lien, be 
without notice ? 

This court has said not, and this rule is now too firmly fixed in 
this state to be changed, were there a desire to do so. Such an in- 
strument, in so far as the estate of Mrs. Bailey is concerned, could 
have no effect other than as evidence of the advancement made by 
the mother to the son; simply a receipt, conveying no title what- 
ever: for until the mother’s death the son could have no title to any 
part of her estate. An instrument having no other effect would 
not be subject to the registration laws. 

There being no error in the judgment, it is affirmed. 


meee : ted AFFIRMED. 
[Opinion delivered December 19, 1882.] 


Associate Justice Bonner did not sit in this case. 
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GuapaLturpE County v. Wiison Covunry. 
(Case No. 1227.) 

1. County BouNDARY —JuRtspiction.— A suit by one county against another to 
establish the true boundary line between them, and to enjoin from the exercise of 
jurisdiction, cannot be maintained. The issue in such a cause presents a political 
question, and not one for judicial inquiry. 

2. Same.—The statutes in force having defined the boundaries of the counties, the 
statutory mode of ascertaining the locality of the dividing lines on the ground 
must be pursued. 

3. SamE.— An unconstitutional act creating a new county from an old one can inter- 
pose no obstacle to the exercise of jurisdiction by the mother county over the terri- 
tory embraced in the new county, but an action cannot be maintained by the old 
county for the sole purpose of having the act pronounced unconstitutional. 

4. Same.— But acitizen injuriously affected by the effort to enforce an unconstitu- 
tional act creating a new county, may, in the protection of such interest, invoke the 
jurisdiction of the courts. 


Apprat from Wilson. Tried below before the Hon. Everett 
Lewis. 

Suit brought by the county of Guadalupe against Wilson county 
for the jurisdiction and control of territory alleged to be a portion 
of the county of Guadalupe, by an act of the legislature of Texas, 
passed on the day of March, 1846, incorporating the county of 
Guadalupe, etc.; the portion sued for being included within the 
boundaries of Guadalupe county as then established by said act. 
The county of Guadalupe claimed that from and after the date of 
incorporation, continuously up to the time of suing, said territory 
constituted an integral part of Guadalupe county, and was never 
legally separated or withdrawn from it; and from the date of its 
incorporation up to the 13th of March, 1874, the county of Guada- 
lupe, through her officers and agents, exercised jurisdiction and 
control over the property and inhabitants in the territory claimed ; 
that from the 13th day of March, 1874, Wilson county claimed said 
territory to be within her boundaries, and wrongfully and ille- 
gally excluded plaintiff from her rightful control over said terri- 
tory, etc. Plaintiff prayed for an injunction restraining Wilson 
county from exercising control over the disputed territory, and for 
decree declaring it to be a part of Guadalupe county, ete. 

Wilson county answered by plea to the jurisdiction, also by gen- 
eral and special demurrers and plea of not guilty; and further an- 
swered, that by the act of March 13, 1874, of the legislature, the 
boundaries of Wilson county were changed so as to embrace within 
its limits the disputed territory, and since that time Wilson county 
has exercised control, etc., over the same; that all the power and 
control that plaintiff had over said territory was taken away by the 
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above named act, and that the county of Wilson was entitled to the 
control and jurisdiction of the territory by virtue and under au- 
thority of the Revised Statutes of the state defining the boundaries 
of Wilson county, passed on the Ist day of September, A. D. 187°. 

By supplemental answer, pleaded the statutes of limitation of 
three, four and five years. The court overruled the plea to the 
jurisdiction. 

No jury was demanded, and the court rendered judgment for 
Wilson county. 


Ak 4 ol Ti nderson and Jumes (rre ni wood, for appellant. 

I. The act of the 13th of March, 1874, entitled “An act to en- 
large and define the boundaries of Wilson county” (see Acts 14th 
Leg., 1st sess., p. 21), is unconstitutional. The title does not disclose 
the main object of the act. The effect of the act was to cut off 
a portion of the territory of Guadalupe county and attach the same 
to Wilson. The title gave no notice to Guadalupe county or the 
inhabitants thereof that the body of the act would in any way af- 
fect their rights, powers or interests. Every law enacted by the 
legislature shall embrace but one object, and that shall be expressed 
in its caption. Const. 1869, sec. 17, art. XIT; Const. 1876, sec. 35, 
art. IIT; Const. 1845, sec. 24, art. VII; Giddings ». San Antonio, 47 
Tex., 549; Tadlock v. Eccles, 20 Tex., 783; Cannon v. Hemphill,,7 
Tex., 185; San Antonio v. Gould, 34 Tex., 49; Woods v. Durrett, 
28 Tex., 433; Davey v. Galveston Co., 45 Tex., 291; Austin v. G. C. 
& S. FL R. R. Co., 45 Tex., 236; Battle v. Howard, 13 Tex., 345; 
Robinson wv. State, 15 Tex., 311; Peck v. San Antonio, 51 Tex., 490, 
and authorities cited; Ex parte Mabry, 5 Tex. Ct. App., 93, and 
authorities cited; Hasselmeyer v. State, 1 Tex. Ct. App., 690; Hunt 
v. State, 7 Tex. Ct. App., 212; Cooley’s Const. Lim., 144, 177; 
Cooley’s Const. Lim. (2d ed.), 81, 82, 1389, 131, 141, 150; 2 Dallam, 
304; 1 Cranch, 175; 2 Peters, 657. 

II. The act of the sixteenth legislature adopting the revised civil 
code, and the eode itself, did not and does not affect pre-existing 
rights, nor cure constitutional defects in any of the laws revised, 
existing prior to the adoption of said code. R.S8., General Pro- 
visions, pp. T1S, 719, sees. 5, 10. 

Ill. The court did have jurisdiction, and the plea was properly 
overruled. Counties in this state are bodies corporate and politic, 
and as such may sue and be sued, plead and be impleaded. RK. S., 
pp. 193, 194; Bell County v. Alexander, 22 Tex., 359; Baker v. 
Panola County, 30 Tex., 89. 
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J. B. Polley, for appellee. 

I. This suit being a suit brought by one county against another, 
to settle a question of boundary and jurisdiction between the two 
counties, is one over which the district court has no jurisdiction in 
this form, the question being one political, and not judicial in 
its character, and one belonging to the political rather than to the 
judicial department of the government; the legislature having de- 
termined the boundaries of the respective counties, the court cannot 
undertake to pass upon or diminish or enlarge them. Const. of 
1876, art. V, sec. 8; art. LX, sec. 1; also art. XI, sec. 1; KR. S., 
title 22, ch. 1, art. 651; also ch. 4, same title, art. 686, art. 795; Act 
of 30th March, 1846; R.S., art. 926; Act of 13th March, 1874; San 
Patricio v. McLane, 44 Tex., 393; Beard v. Head, 3 Dana (Ky.), 
489; State v. McFadden, 23 Minn., 40. 

II. The act of 13th March, 1874, correcting and fixing the bound- 
aries of Wilson county, is constitutional, and if not, the law was 
lawfully re-enacted in the Revised Statutes. See authorities here- 
tofore cited, and authorities cited by appellant. 


Hancock & West, also for appellee. 


Srayton, Associate Justice. — This action was brought by Guada- 
lupe county against Wilson county to establish the true boundary 
line between the two counties, and to enjoin Wilson county from 
exercising jurisdiction over certain territory claimed to bea part of 
Gaudalupe county. A plea to the jurisdiction of the court was in- 
terposed, which was overruled by the court, after which a trial was 
had and a judgment rendered in favor of the defendant. 

The plea to the jurisdiction should have been sustained and the 
cause dismissed, for the question was not one for judicial inquiry. 
There was a law in force defining the boundaries of Wilson and 
Guadalupe counties, and the statute provides the mode by which 
county boundaries may be ascertained. R. S., 686-691. 

If the act of March 13, 1874, defining the boundaries of Wilson 
county, had been unconstitutional for want of a proper title, a suit 
between the counties could not have been maintained for the sole 
purpose of having it so declared. 

If the act had been unconstitutional, it would have interposed no 
obstacle to the exercise of jurisdiction by Guadalupe county over 
the territory which prior to it belonged to that county. 

Persons owning property, or living within the disputed territory, 
by showing a sufficient pecuniary interest, or injury to themselves, 
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might, ina matter affecting themselves, have presented a questio. 
for judicial inquiry. 

It is proper to say that even if the act of March 13, 1874, was 
invalid, which it is unnecessary for us to consider, the same had 
been re-enacted in the Revised Statutes prior to the institution of 
this suit. KR. S., 927. 

The cause is dismissed. 

DisMissED. 

[Opinion delivered December 21, 1882.] 





Epwarp Ranpatt v. E. M. Cotiiws, Execvrrrx.! 
(Case No. 1272.) 


1, FRAUDULENT RETURN OF SERVICE— PAROL EVIDENCE CONTRADICTING.— In a 
proceeding or cross-bill to set aside a judgment by default in favor of a party 
who fraudulently procured the record to show service, parol evidence contradict- 
ing the officer’s return will be heard. 

2. SamE.— Quere by the court: Is such evidence admissible when the judgment 
plaintiff was innocent of conniving at or procuring the false return? 

3. SamE— EVIDENCE MUST BE CLEAR.— The evidence contradicting the return must 
be clear and satisfactory. 

4, Same.— See this case for evidence held insufficient. 

5. THIRD NEW TRIAL— ERROR OF LAW.—The error is in matter of law where a 
verdict is based on such insufficient evidence, and a third verdict will be set aside. 


ArrraL from Houston. Tried below before the Hon. W. D. 
Wood. 

The facts are stated in the opinion and in the former reports of 
the same case. House & Co. v. Collins, 42 Tex., 487; Randall ». 
Collins, 52 Tex., 435. 


Moore & Burnett, for appellant. 
Nunn & Williams, for appellee. 


Govtp, Cuter Justice.— This case is before us for the third time. 
When first here the answers of defendant were treated as a cross- 
bill in equity to set aside a judgment by default, the averments 
being that Burnett had been instrumental in making the record 


1 Nore By Reporter.— This case was decided at the Galveston term, 1881, and 
inadvertently omitted in the proper volume. Since that time the record and briefs 
were destroyed by fire, but the opinion book was saved. 
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falsely show service on Collins, and that the latter had thereby been 
deprived of any opportunity to make available the legal defense 
which it is claimed that he had. 42 Tex., 492. 

When here a second time, the judgment was reversed because of 
an error in the charge, and because there was no satisfactory evi- 
dence of the alleged fraud, or to contradict the return of service. 
52 Tex., 435. On the last trial, the court in its charge allowed the 
jury to find for the defendant if the evidence satisfied them that 
Collins was not actually cited, and had a valid defense which he 
might have made, thus treating it as unnecessary to establish the 
alleged fraud in Burnett. Under this charge, and with substantially 
the same evidence heretofore held insufficient to contradict the re- 
turn of service, the jury again found in favor of defendant. Was 
this charge correct? Will a court of equity hear evidence to im- 
peach a judgment by contradicting the sheriff’s return of service in 
any other case than where the plaintiff has procured or connived at 
the false return? The principles of natural justice require a person 
to have notice of a suit before he can be conclusively bound by its 
results. 18 How., 404. On the other hand, public policy forbids 
the verity of the records of courts of justice to be assailed by parol 
evidence. Lawler v. White, 27 Tex., 253. 

The previous decisions of this cause in this court affirm that 
equity, notwithstanding that rule of policy, will interfere as against 
a party who fraudulently procured the record to show service, and 
will hear parol evidence to show the facts in opposition to the offi- 
cer’s return. Whether the same rule will prevail as against a party 
innocent of conniving at or procuring the false return, is a question 
of importance which the two members of the court who sit in this 
cause, regarding as one of doubt and difficulty, feel justified in pass- 
ing, its decision not being necessary. We, however, refer to a few of 
the authorities which bear upon it. Walker et al. v. Robbins, 14 
How., 584; Driver ». Cobb, 1 Tenn. Ch., 490; Stubbs v. Leavitt, 30 
Ala., 352; Coit v. Harm, 30 Conn., 199; Newcomb v. Davey, 27 
Iowa, 381; Wilson v. Montgomery, 14 8S. & M.; Bell v. Williams, 
1 Head, 227; Johnson wv. Coleman, 23 Wis., 452; Shuford v. Cain, 1 
Abbott, U.S. C. C., 306; Freeman on Judgments, secs. 495-499; 
Wells’ Res Adjudicata, chs. 33-5, and sec. 568. But assuredly, if 
equity will allow one who has been guilty of no fault or negligence 
to contradict the sheriff’s return by parol evidence for the purpose 
of having an unjust judgment by default set aside, we are of opin- 
ion that it should require the evidence to he clear and satisfactory. 
It is not like an ordinary issue of fact, to be determined by a 
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mere preponderance of testimony. In the case of Driver v. Cobb, 
supra, Chancellor Cooper says: “ Nor will one witness alone suffice 
to successfully impeach the return, for that would only be oath 
against oath. In analogy to the denials or averments of a sworn 
answer upon the defendant’s knowledge, there should be two wit- 
nesses, or one witness with strong corroborating circumstances. 
And without reference to this rule, upon general principles, it would 
seem essential to the peace and quiet of society that these solemn 
official acts should not be set aside with the same ease as an ordi- 
nary act in pais.” 

The supreme court of Iowa, speaking of the similar case of im- 
peaching a judgment on the ground that the attorney who entered 
an appearance was not authorized to do so, say: “In all cases the 
right should be clear, the injury palpable and the evidence convinc- 
ing. The reason for this is manifest in the consideration that after 
the lapse of time it is very easy for a party to say, and under our 
law to swear, that an attorney who is perhaps dead, had no authority 
to represent him, and correspondingly difficult for the other party 
to show the contrary. The true inference from this is, not to hold 
the unauthorized judgment valid, but to require the party assailing 
it to make a clear case, and to hold that a mixed case will not do.” 
20 Iowa, 185-6. 

Leaving out of view the evidence corroborating the return, we 
are of opinion that the evidence tending to show that Collins was 
not cited, falls short of what the law requires in such cases. In 
effect that evidence amounts to this: That the officer by whom the 
service purports to have been made — testifying twice, eight and nine 
years after the transaction — at first could not recollect any such 
service, and because he kept memoranda of his official acts, and had 
none of this; and further, because by agreement with his principal — 
an agreement which he acted on — he was not to execute process in 
that part of the county, he did not believe that the process was 
served by him. Subsequently, however, his memory having been re- 
freshed, he changes his opinion, and admits having some recollection 
of serving some process on Collins. 

The sheriff testifies to the same agreement, and further that he 
required his deputies to report their official acts to him, and he kept 
a record of all such acts in a book, but found no record of such 
service. To this it is to be added that Collins was a man of pru- 
dence and good business knowledge and habits, one likely to know 
and avail himself of the defense that he had not been sued in time 
to bind him as indorser. Beyond this there is nothing else. These 
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are circumstances which might throw some doubt or suspicion on 
the question of service, but they are circumstances insufficient to 
establish satisfactorily that Collins was not served. 

Even prudent men and officers are liable to forgetfulness and neg- 
ligence; and if the judgments of our courts may be set aside, after 
having stood for years, on such evidence, there will indeed be no end 
to litigation, no certainty arrived at by any adjudication. This is a 
case where the jury have erred in matter of law, and, notwithstand- 
ing this is the third verdict, we think that the judgment should be 
reversed and remanded. 

REVERSED AND REMANDED. 


[Opinion delivered at Galveston Term of 1881.] 


Hon. Gero. F. Moors, Chief Justice at the time the above opinion 
was delivered, did not sit in the case. 
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ALEXANDER Murpny ret AL. v. Dotores WELDER ET AL. 
(Case No. 1381.) 


1. Practice — Wint— Evipence.— An instrument was offered in evidence as an 
ancient document coming from a proper custody, as follows: 
**Fripay, Oct. the 18th, 1838. 
“IT, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league of 
land and one town lot, situated in Aransas, in Power’s colony, Texas, as Martin 
Lawler has the deeds to it. Signed by my own hand. his 


** Joun x TOOLE. 
‘‘ Witness, Martin McLyouGuHuin. mark 


‘““ Witness, James Toney.”’ 


It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The Jand in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was objected 
to and excluded on the ground that it was not described, and a copy thereof given 
in the abstract of title under which the party offering it claimed, and which was 
demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was.dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, b>fore its 
date, had conveyed the property by deed to one under whom the adversary claimed, 
it did not appear from the paper that it was the intention of the testator to convey 
the land in controversy, its exclusion did not prejudice any right of those claiming 
under it, and without considering whether the objection to its introduction urged 
below was properly taken or not, its exclusion was immaterial. 

2. Hermsurp.— See opinion for facts held totally insufficient to establish sole heirship. 

3. Description — LIMITATION — STALE DEMAND.— A party claiming title by lim- 
itation of five years under a recorded deed, read in evidence his tax deed conveying 
‘*one thousand one hundred and seven acres of land taken from the league of land 
originally granted to John Toole, lying and being in the county of San Patricio, 
on the Popalotte, and more particularly designated as that part of said league of 
land claimed and held by Thomas Redmond.”’ The land in controversy was not 
part of a league granted to John Toole, but was a separate survey of one thousand 
one hundred and seven acres granted to him. Held, 

(1) The deed did not describe the land in controversy with that clearness and 
certainty requisite to meet the rigid requirements of the five years’ statute of 
limitations. 
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. LimrratTron — PAYMENT OF TAXEs.— A failure to prove payment of taxes for any 
year of the five years’ possession under a deed recorded wiil be fatal to the defense 
of limitation under the five years’ statute. 

. Possesston.— The casual and incomplete possession of land, which is not visibly oc- 
eupied by him who claims such possession, but is evidenced by grazing sheep and 
cattle on it, and constructing and fencing around a tank of water, does not import 
such dominion and control of the land as to show a claim exclusive, hostile, ad- 
verse, or entirely inconsistent with the claim of the true owner. 

. STALE DEMAND.— No conclusion adverse to the legal title of the true owner of 
land can be drawn from the fact that, after his title is perfected, he refrains for a 


. PossEsston.— One’s title to land in law draws to it the possession, and the con- 
structive possession remains with the owner of the fee until some hostile act 
amounting in law to an act of ouster destroys the character of possession. 

. SamE— FaILurReE TO PAY TAXES — Lacnues.— The mere failure of the real owner 
of land to pay taxes, or his laches or delay in bringing suit for its recovery against 
an adverse claimant, will not defeat his action, when there has been no actual ad- 
verse possession for a sufficient length of time to support a plea of limitations. 

9. Case APPROVED.— Andrews v. Marshall, 26 Tex., 217, approved. 

10. CASES DISTINGUISHED.— This case distinguished from Carlisle v. Hart, 27 Tex., 

' 350, and Connoly v. Hammond, 51 Tex., 648. Those were cases in which the doc- 

trine of stale demand was invoked against the assertion of a right purely equitable 
and which had been long neglected. 


Error from San Patricio. Tried below before the Hon. D. P. 
Marr. 

This was an action of trespass to try title, brought by Dolores 
Welder ¢¢ a/. against Alexander Murphy, on‘the 26th day of Feb- 
ruary, 1880, to recover one quarter of a league of land originally 
granted to John Toole as a colonist in the colony of Power and 
Hewitson, and situate in San Patricio and Bee counties. Catharine 
Redmond intervened, and made herself a party defendant, and 
adopted the answer of her codefendant, Murphy. The plaintiffs in 
the court below claimed under Toole, the original grantee, and 
showed a chain of conveyance from him to them, but showed no use 
or occupation of the land in controversy in themselves or any party 
under whom they claimed. 

The defendants below claimed, the intervenor as the heir of Thomas 
Redmond, deceased, and ‘Murphy, as her agent, holding for and 
under her, first under what was claimed to be a will of the original 
grantee, in favor of Thomas Redmond, dated October 18, 1838; also 
under a deed from C. J. Sullivan to Thomas Redmond, dated Octo- 
ber 29, 1856, and under a tax deed made by D. L. Wood, assessor 
and collector of taxes for San Patricio county, to C. J. Sullivan, 
dated May 17, 1856. 

The following was the chain of title of Dolores Welder and others: 
Deed from John Toole, the original grantee, to Martin Lawler, Sep- 
tember 27, 1836; from Patrick Lawler, John Lawler and Alice Lawler, 
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heirs of Martin Lawler, to John R. Griffin, June 13, 1854; from John 
R. Griffin toColeman Mathis and Fulton; from Coleman Mathis and 
Fulton to defendants in error, July 23, 1879, all properly recorded 
about the date of their execution. Plaintiffs in error claimed title 
through a purported will of John Toole, the original grantee, in favor 
of Thos. Redmond, dated October 18, 1838, and also under a tax deed 
from D. L. Wood, collector, to C. J. Sullivan, May 17, 1856, and 
from C. J. Sullivan to Thos. Redmond, October 29, 1856. 

Defendants below (Murphy e¢ a/.) offered in evidence a paper 
claimed to be the will of John Toole, in favor of Thomas Red- 
mond, for one quarter of a league of land; this paper was offered 
as an ancient document coming from the custody of Thomas Red- 
mond. It was as follows: 


“Fripay, Oct. the 18th, 1838. 
“T, John Toole, of the city of New Orleans, state of Louisiana, 
bequeath to Mr. Thomas Redmond, or order, of the city of New 
Orleans, one quarter of a league of land, and one town lot, situated 
in Aransas, in Power’s colony, Texas, as Martin Lawler has the 
deeds of it. Signed by my own hand. 


“ Joun ” Toor. 
mark 

“* Witness, Martin McLoveutr. 

“ Witness, James Toney.” 

This instrument seems never to have been probated either in Lou- 
isiana or Texas. It was objected to, and excluded on the ground 
that it was not described and a copy thereof given in the abstract 
of title under which the defendants claimed, ‘which was demanded 
before the trial on November 6, 1880. There was no evidence of 
John Toole’s death. 

They also read in evidence a deed from D. 8. Wood, assessor and 
collector of San Patricio county, dated May 19, 1856, reciting that 
“there was due and owing to the state of Texas from J. M. Mur- 
phy, as agent of Thomas vedmond,” certain taxes for 1854 and 
1855. It recited a levy on “one thousand one hundred and seven 
acres of land taken from the league of land originally granted to John 
Toole, lying and being in the county of San Patricio, on the Popa- 
lotte, and more particularly designated and known as that part of 
said league of land claimed and held by Thomas Redmond.” It 
contained no other description, and purported to convey the land de- 
scribed to C. J. Sullivan for $1.98. It was filed for record July 14, 
1856. They also read a deed from C. J. Sullivan to Thomas J. 
Redmond, conveying for a recited consideration of $16, property 
described as in the tax deed from Wood, recorded October 29, 1856. 
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Parol evidence was admitted, over objection, to show that there was 
no grant on the Popalotte creek except one thousand one hundred 
and seven acres granted to one John Toole, and that there was a 
grant on the Aransas, in Bee county, to Jeremiah Toole for one 
league and labor. The land in controversy is situate in the coun- 
ties of San Patricio and Bee. 

They also read in evidence a power of attorney from Catharine 
Redmond, who described herself as “the sole and only heir of 
Mary R. Redmond, widow of Thomas J. Redmond, deceased, late 
of San Patricio, Texas.” This instrument bore date October 1, 
1873. It conferred full power to manage or sell, and to make title 
to all ‘‘ real, personal, or mixed estate, belonging to her as the legal 
heir of the deceased Mary R. Redmond.” This instrament was filed 
for record February 9, 1876. 

Defendant testified that he was acquainted with Thomas Redmond 
and his wife; that they were both dead, the former dying in 1872 
or 1873, and his wife a year or two afterwards; that he had often 
heard the deceased parties say that the defendant Catharine Red- 
mond was the wife of the brother of Thomas Redmond, and the 
niece of his wife; that since their death no one had claimed the land 
except Catharine Redmond; that witness had paid all taxes on the 
land since the death of Thomas Redmond and wife, except for one 
year, 1878 or 1879, as the agent of Catharine Redmond; that he 
had possession of the land to the extent of pasturing and grazing 
sheep and cattle on it; that his cattle also ranged on it and watered 
at a tank he had on the land, which was inclosed with a fence to 
keep off other stock; that such possession was held “ for the last five 
or six years.” This witness did not reside on the land, or have any 
one else on it. 

The certificate of the state comptroller showed that the land 
granted to John Toole of one thousand one hundred and seven acres 
was rendered for taxes by Thomas Redmond from 1854 up to 186s, 
and again for 1871; that Mary Redmond rendered it for taxes in 
1872 and 1873, and that no sales of the land for taxes for any of 
said years appeared from the records of the office to have been 
made. 

A certificate from the land office showed that the one thousand 
one hundred and seven acre grant to John Toole was rendered for 
taxes by J. M. Murphy, as agent of some party not named, for the 
years 1850, 1851 and 1852, and by the same party as agent of 
Thomas Murphy in 1854, and that no sales for taxes had been re- 
ported. Defendant produced in evidence tax receipts for the years 
1863 and 1876. 





Murrpny v. WELDER. 





Opinion of the court. 





Pat O Docherty, for plaintiff in error. 

I. The court erred in excluding, and not considering, the paper 
offered as the will or deed of John Toole, on the grounds of objec- 
tion thereto, it being a paper over twenty years old, and coming 
from the proper source; no objection having been made to said 
paper on the grounds of its execution, not having been proven, and 
the agreement of counsel having waived the necessity of filing 
copies of the papers and deeds relied upon by the parties. Stroud 
v. Springfield, 28 Tex., 649. 

Il. The court erred in giving judgment for the plaintiffs upon the 
facts of this case, and the law as applicable thereto. The court is 
referred, as to the payment of taxes, to R. 8., p. 331, art. 2260. As 
to limitation, R. 8., pp. 463, 464. As to the claim of the plaintiffs 
being a stale demand, Carlisle v. Hart, 27 Tex., 350; Connoly v. 
Hammond, 51 Tex., 647, 648. 


West, Associate Justice.— The evidence of defendants in error 
disclosed, prima facie, a legal title in them to the land in suit, which 
would have authorized the judgment of the district court in their 


favor, unless all or some one of the defenses relied on by the plaint- 
iffs in error were of such a character as to bar or preclude their 
right to recover, notwithstanding they had exhibited in evidence an 
apparently perfect title. 

One defense was that Mrs. Redmond offered in evidence a title 
to the property superior to that of the defendants in error. This 
claim was based upon the supposed will of John Toole, made in New 
Orleans on the 18th of October, 1838. This instrument was ex- 
cluded by the court, and its action in that respect is one of the 
errors assigned. We are not prepared to say that the objections to 
its introduction, which were sustained by the court, were quite suffi- 
cient to justify its rejection, but as the case was submitted to the 
court without the intervention of a jury, we regard the error of the 
court in this respect (if, indeed, there was any error) as immaterial 
in view of the disposition we have concluded to make of the case. 

The record does not show the date of the death of the testator, 
Toole, or the fact even of his death at all. The supposed will has 
never been probated in Louisiana or Texas, and has never been filed 
or admitted to record. It does not sufficiently describe the prop- 
erty supposed to be devised, nor state clearly where it is situated. 
From these facts, coupled with the statement in the will that 
“Martin Lawler has the deeds of it,” and the further fact that in 
1836 the testator had previously conveyed the land in suit to 
Martin Lawler, under and through whom the defendants in error 
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derive title, we may safely conclude that it does not appear from 
this instrument that it was either the object or intention of the 
testator by it to devise the land in suit, he having already previously 
parted with all title to it. In no aspect of the case does the plaint- 
iffs’ title derive any strength or support from the supposed will. In 
this view of the case its admission or exclusion by the court was 
immaterial to the issue in hand, and the action of the court in that 
respect did not prejudice any right that the plaintiffs had. 

The evidence, in addition to the fact that it fails to show the death 
of John Toole, also fails to disclose the fact that the plaintiff in 
error, Catharine Redmond, is the sole heir of Thos. Redmond, the 
beneficiary named in the supposed will. All the record discloses on 
this subject is, that the said Catharine was the widow of one Peter 
Redmond, a brother of Thomas J. Redmond, and that she was rec- 
ognized in their life-time by Thos. J. and Mary R. Redmond, de- 
ceased, as the niece of the said Mary, and in the power of attorney 
executed by Catharine to her coplaintiff, Murphy, she is described 
as the sole heir and only niece of Mrs. Mary R. Redmond, the 
deceased wife of Thos. J. Redmond, also deceased. This evi- 
dence manifestly was not sufficient to establish her heirship, even if 
we were to concede that Thos. J. Redmond had by the supposed 
will of Toole acquired the land in question. 

The plaintiffs in error also failed to make out the defense of lim- 
itation of five years, the only one of the pleas of limitation in sup- 
port of which any évidence at all was adduced. The deeds from 
Wood, the assessor and collector of San Patricio county, to Sullivan, 
and of Sullivan to Thos. J. Redmond, did not describe the land con- 
veyed with sufficient clearness and certainty to meet the rigid re- 
quirements of this clause of the statute of limitations. Nor was 
the parol evidence, offered to explain the acknowledged obscurity of 
the deeds in this respect, if admissible at all, sufficient to remove 
the ambiguity. There was also a plain, and in fact a confessed ab- 
sence of all proof of payment of taxes forat least one of the years 
necessary to be computed in order to complete the bar of the stat- 
ute by the lapse of five years from the date of plaintiffs’ possession 
to the date of the institution of this suit. There is no pretense that 
the taxes for 1878 or 1879, or at least for one of these years, were 
ever paid. There were no receipts proved for either year, and no 
receipts produced for a number of years, and, upon the whole, the 
proof of payment of taxes was so uncertain as fully to justify the 
court below in holding, as it did, that the plaintiffs had failed to 
prove the payment of taxes for the time prescribed, as required by 
the statute, in order to enable them to avail themselves of the benefit 
of the plea of five years’ limitation. 
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Nor was the proof of actual possession under the recorded deeds 
more satisfactory. The utmost effect that can be given to the 
evidence in this respect is, that the plaintiffs in error, by pastur- 
ing cattle upon the land and herding sheep on it, and by means of 
a dam, making a water-tank on the land, around which they erected 
a fence, maintained some sort of casual possession (Andrews +. 
Marshall, 26 Tex., 217) for five or six years before the trial. The 
trial took place on the 10th of September, 1881, more than eighteen 
months after the institution of the suit; and even conceding that 
this species of possession was continued for six years from the day 
of trial, it would still be less than five years, when computed from 
the day of the filing of the suit, which event put an end to the run- 
ning of the statute. 

Nor does such evidence of dominion and control as was adduced 
on the trial of this cause necessarily establish the fact that such 
possession was exclusive, hostile, or adverse to, or entirely inconsist- 
ent with, the claim of the true owner. Wheeler v. Moody, 9 Tex., 
372. Nor is the evidence in this case on this plea sufficiently clear 
and strong to establish the important element of continuity in their 
possession. In any view of the case as presented in the record, the 
plaintiffs in error failed to establish the defense of limitation. 

The plaintiffs in error also claim that the defendants’ title, om 
which the suit was brought, is a stale demand. The cases of Car- 
lisle ». Hart, 27 Tex., 350, and Connoly v. Hammond, 51 Tex., 648, 
in which the defense of stale demand was successfully interposed, 
were both cases in which the parties setting up a claim had only an 
equitable right, which they had failed to assert for ten years or 
more before the date of suit, without alleging any satisfactory expla- 
nation of their laches. On the other hand, in the present case the 
defendants in error have a clear legal title to the land in suit, 
perfect on its face, and to such a title the plea of stale demand 
alone could not possibly constitute a defense. 

In a case in some respects similar to this, in which the plea of 
stale demand was attempted to be interposed to prevent a recovery 
upon a legal title, perfect on its face, this court passed upon this 
question. “49 Tex., 602. 

No conclusion, adverse to the legal title of the true owner, can 
be drawn from the fact that, after his title is perfected, he refrains, 
for a long period of years, to take corporeal possession of his land. 
His title, in law, draws to it the possession, and this constructive 
possession remains with the holder of the fee until some hostile act, 
amounting in law to an act of ouster, destroys "this character ot 
possession. 

Vor. LVIIIT—16 
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In the case just referred to, Mr. Justice Moore observes: “We 
know of no authority to warrant the court in holding that the 
mere failure to pay taxes, or the laches or delay of the owner in 
bringing suit for the recovery of the land to which he has a legal 
title, will defeat his action where there has been no actual adverse 
possession for a sufficient length of time to support a plea of limita- 
tion.” Williams v. Conger, 49 Tex., 602. 

These views are very pertinent to the question in this case before 
the court, and are couclusive against the plea of stale demand. 

The judgment of the court below is affirmed. 


AFFIRMED. 
[Opinion delivered January 9, 1883.] 


Srayron, Associate Justice, did not sit in this case. 





Corporation or San Parricro v. J. M. Maruis er At. 
(Case No. 1488.) 


1. TRESPASS TO TRY TITLE — CASE APPROVED.— The decision in Spence v. McGowan, 
53 Texas, approved, which holds that when the sole object of a suit is to determine 
the location of a dividing line between surveys, and there is no question as to the 
title to either survey, the parties, under the statutes formerly in force, would be 
entitled to but one-adjudication on the question. 


Error from San Patricio. 

On May 2, 1879, appellant brought suit in the form of an action 
of trespass to try title against appellee. The real object seems to 
have been to fix the location of a dividing line between the lands of 
the litigants. Judgment was rendered for defendant in that suit 
in May, 1879. Afterwards this suit was brought by appellant 
‘ against the same defendant on the same alleged cause of action, 
February 18, 1880. Judgment for defendant below sustaining his 
plea in bar. 


Pat O Docherty and Eckfort & Newton, for plaintiff in error.— 
This being an action of trespass to try title, the plaintiff was en- 
titled to a second suit, notwithstanding the judgment of the court 
in the first suit, this suit having been brought within one year 
from the rendition of the first judgment; and in sustaining the de- 
fendants exceptions and pleas in bar, the court erred. 


Lackey & Kleberg and McCampbell & Givens, for defendants in 
error. 
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Wit, Curer Jvsticr.— The only question for our determination 
in this case is, where the location of a disputed line between adja- 
cent surveys has been determined in an action of trespass to try title, 
and there is no question as to the title to either survey, is the de- 
feated plaintiff entitled to his second suit in order to have another 
adjudication of the same question? This precise point was decided 
in the case of Spence v. McGowan, 53 Tex., 30, where it was 
held that such second suit could not be maintained. 

Our Revised Statutes provide that such suits may be brought only 
in cases where the first action was begun before their adoption, viz., 
September 1, 1879. The question must therefore soon cease to be of 
any practical importance. For this reason we the more readily yield 
our assent to a final settlement of the point in accordanee with the 
opinion of our predecessors in the above cited cause. Regarding 
that decision as authoritative, the court below could not have done 
otherwise than sustain a general demurrer to the petition and dis- 
miss the cause, and its judgment is affirmed. 

AFFIRMED. 


[Opinion delivered January 9, 1883. ] 


Associate Justice Srayron did not sit in this case. 





San Parricio Country v. Jonn McCrane. 
(Case No. 918.° 


. CONFEDERATE MONEY CONTRACTS.— The conclusion announced on a former ap- 
peal of this case (44 Tex., 392), to the effect that where suit is brought upon a 
contract for labor done, payable in Confederate notes, a plea setting up such fact 
is good to the extent of inquiring into the actual value of the labor performed, 
which actual value may be recovered. 

. Actron.— The holder of a county warrant issued under an order of the county 
court in 1862, could maintain an action thereon against the county, after the fail- 
ure of its county court to take action thereon when it was presented to it for al- 
lowance. ' 

8. CouNTY WARRANTS.— Under the act of March 16, 1848 (Pasch. Dig., 1229), the 
county court had power to issue interest-bearing warrants in payment for the 
erection of a court house or other necessary public building. 


Erxor from San Patricio. Tried below before the Hon. H. Clay 
Pleasants. 

This case will be found sufficiently stated in 44 Tex., 392. A 
statement of the evidence would not render more plain the opinion, 
or aid in understanding the conclusions announced in it. 


Pat O Docherty, for plaintiff in error. 
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MeCampbell, Givens & Atlee, for defendant in error. 


Srayron, Associate Justice.— This cause was before this court at 
a former term and is reported in 44 Tex., 392. 

Upon that appeal it was decided that the contract, which ultimated 
in the warrants sued upon, was not illegal, and it becomes unneces- 
sary to consider that question. 

The cause was remanded for the reason that the warrants sued 
upon had not been presented to the treasurer of San Patricio county 
for registration under the 4th section of the act of 1870 (Pasch. 
Dig., 6044). 

Upon the last trial there was evidence tending to show that the 
warrants had been presented to the treasurer of the county for reg- 
istration prior to the institution of the suit, and that that officer 
declined to take any action in reference to them without directions 
from the county court. 

The evidence was conflicting upon this question, and the finding 
of the judge who tried the cause will not be disturbed. 

It further appears that the warrants sued upon were issued under 
an order of the county court for San Patricio county after a full 
settlement with the contractor, and that prior to the institution of 
this action the warrants had been presented to the county court for 
allowance, and that the court had deferred action thereon. Under 
these facts, we are of the opinion that the defendant in error was 
authorized to bring this suit. 

It is claimed that the county court had no power to issue interest- 
bearing warrants. We are of the opinion that this proposition can- 
not be maintained. The county court had power “to provide 
court houses, jails and all necessary public buildings; and to allow 
and settle all county accounts, and direct their payment in such 
manner and at such times as may meet the public interest.” Pasch. 
Dig., 1229. 

This power thus expressly given would seem broad enough te 
authorize the county court to contract to pay interest upon its in- 
debtedness, incurred in an improvement it was expressly authorized 
to make. Douglass v. Virginia City, 5 Nevada, 150. 

In the case of Ashe »v. Harris County, 55 Tex., 52, it was held 
that. county warrants which did not upon their face provide for the 
payment of interest did not bear interest from their date; but the 
warrants now in question expressly provide for the payment of 
interest. 

On the former appeal it was held that the warrants sued upon 
were not to be classed as negotiable instruments, and upon the last 
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trial an inquiry was made as to whether the contractor was entitled 
to the entire sum for which the warrants were drawn, with interest 
thereon, and the finding of the court which gave a jess sum seems 
equitable. 

No question is made as to whether the action should have been 
brought upon the warrants, or upon the original cause of action out 
of which they grew, and upon this question it is not necessary to 
express any opinion. 

There being no error in the judgment, it is affirmed. 


[Opinion delivered January 9, 1883.] AFFIRMED. 





E. H. Forprran v. V. & O. Extis. 
(Case No. 518.) 


. Survey.— A call in a survey for the line of another survey, which is an open line on 
the prairie at the point of intersection, will not yield to a conflicting call for dis- 
tance, when the location of the open line is certainly determined by natural ob- 
jects, marked lines, and fixed corners of abutting surveys; as where the open line 
is but the prolongation of a line called for in an adjoining survey, and which line 
of such adjoining survey starts from a corner consisting of a permanent natural 
object, and is a marked line on the proper course before it becomes an open line on 
the prairie. 

. CHARGE OF couRrtT.— Refusal to give a charge abstractly correct, but not applica 
ble to the evidence, will furnish no basis for a reversal. 

3. DaTE oF suRvEYs.— The field notes of two surveys as recorded in the surveyor's 
office, and certified to the general land office, were dated, one September 21, 1838, 
the other October 12, 1858, and yet the survey thus dated in September called to 
corner on a line of the survey dated in October, The certificate to each set of field 
notes as to the time of making the survey was, that it was made “since the first 
day of February preceding, and according to law.’ Held, 

(1) The refusal to give a charge predicated on the assumption that the field notes 
of date September 21, 1838, were the notes of a survey made on that date, was 
™ 2) ‘The dates tended, if at aif, only in the remotest degree, to indicate that the 


surveys were then made, in view of the language of the surveyor’s certificate, 
coupled with evidence that surveys older than either date called for the survey 
dated in September, 


Aprrat from Lavaca. Tried below before the Hon. Wm. H, 

3urkhart. 

Appellees brought this action of trespass to try title against ap- 
pellants, April 21, 1875, claiming the land described in the petition 
by virtue of patents issued to them, one for one hundred and eighty 
acres as assignees of W. C. R. Schmidt, dated December 5, 1873, 
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the other for three hundred and twenty acres as assignees of Jacob 
Kaderli, dated September 3, 1873. 

Appellants claimed the land in controversy by virtue of a patent 
issued to Wade Horton, assignee of John A. Fox, for one league and 
labor of land, dated April 23, A. D. 1841. The real issue was as to 
whether or not the land sued for was embraced in the Horton patent, 
under which appellees claimed. 

Trial November 3, 1875; verdict and judgment for appellees for 
the land, etc., from which this appeal was taken. The errors as- 
signed, and relied on for a reversal of the judgment, were the alleged 
error in the charge of the court, the refusal to give instructions 
asked, and that verdict was not supported by the evidence. 

The one hundred and eighty and the three hundred and twenty 
acre tracts claimed by appellees would be embraced in the lines 
of the older survey for Wade Horton, if the south line of the Horton 
survey running west should be extended for the distance called for 
(four thousand four hundred varas), and its call to stop at the east 
line of the Lewis should be disregarded, which line is an open line 
in the prairie where the south line of the Horton intersects it. 

The appellants’ claim was by virtue of the Horton league of land. 

The lines of that survey are to the cardinal points of the com- 
pass — north, south, east and west. It is situated in a prairie local- 
ity. Its calls are to begin on the southwest corner of a survey 
made for Paulding 7 thence with the lines of surveys for Paulding 
and Green, east three thousand five hundred varas to the southeast 
corner of the Green survey; thence south with the west boundary 
line of Wood’s survey four thousand eight hundred and forty-two 
varas to its southwest corner, six thousand four hundred varas, to a 
stake in a mound in the prairie; thence west four thousand four 
hundred varas to a stake on the east boundary line of a league of 
land surveyed for Mrs. Mary Lewis; thence north, with the east 
boundary line of said league, one thousand eight hundred and eighty- 
nine varas, its northeast corner; same course, two thousand eight 
hundred and fifty-one, in all four thousand eight hundred and forty 
varas, to a stake in a mound on the south boundary line of a league 
granted to Richards; thence east nine hundred varas to Richards’ 
southeast corner; thence northwest to the east line of said league 
one thousand five hundred and sixty varas, to the place of beginning. 

The field notes, as recorded in the surveyor’s office, and certified 
to the land office, are dated —the Horton, September 21, 1838; the 
Lewis, October 12, 1838; the former made by the principal sur- 
veyor, the latter by Thomas Green, his deputy, but certified by the 

. principal. 
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The certificate to each, as to the time it was made, is that it was 
made “since the Ist of February preceding, and according to law.” 

There was no other evidence to suggest that the Horton was the 
earlier survey. 

Appellant contended that as the east line of the Sarah Lewis sur- 
vey was an unmarked line, running through the prairie, therefore 
the Horton survey was entitled to run its entire call for distance, 
over seven hundred varas further, in order to find its third corner, 
and should not be stopped at the line of the Lewis survey. The 
Lewis survey begins at a stake on the east line of the Chase survey ; 
thence east two thousand five hundred varas, with the line of a 
league granted to Taylor, to a stake in the prairie; thence north with 
Taylor’s survey two thousand varas to a stake, with two live oaks as 
bearing trees; thence east with Taylor’s survey three thousand and 
sixty-one varas, and intersects the west line of a league granted to 
Daniels, a stake in the prairie; thence north three thousand five 
hundred and eighty-six varas to a stake in the prairie —this last 
being the line in controversy. 

The evidence was that the Taylor and Daniels surveys begin at 
or near the forks of the Lavaca river, a natural object; they run 
by plainly marked and traceable lines, through the timber of the 
Lavaca river before they strike the prairie, nearly to the point where 
the Mary Lewis survey corners on their line. The marked line of 
the Taylor is traceable back to the river below. 

The corner of the second call of the Lewis survey, on the line of 
the Taylor survey, was identified by the stumps of the live oaks 
being found at correct bearing distance. The east line —the line 
in controversy of the Lewis survey —is the prolongation of the 
line, a direct north course, of the Taylor and the Daniels surveys. 

The Brooks survey, on the north line of the Lewis, has a plainly 
marked line, according to the evidence. 

The county map of Lavaca county shows the west line of the 
Lewis to be the prolongation of the Taylor and Daniels, and that 
the surveys of the appellants lie outside of the Horton league, 
which is laid down as running with the Lewis east line. 

It was also proved by the county surveyor that his surveys for 
the plaintiffs, Ellis, were made under direction from the commis- 
sioner of the land office, as vacant land, and patents were issued on 
them; and that, in his opinion, no actual survey, on the ground, of 
the Horton survey was ever made, but that it was plotted by the 
surveyor, to run with the abutting surveys. 
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The testimony of the witnesses Russell and Huddleston showed 
that the Daniels survey and Taylor surveys were the oldest in the 
county; that one line of each was the Lavaca river; that the river 
is correctly meandered; that the beginning corner of the Taylor 
survey is a natural object—the forks of the Lavaca river; that 
the beginning point of the Daniels is on North Lavaca, at a certain 
distance from the forks, which is correctly given with marked trees. 
That the corners of the Mary Lewis league call for certain corners 
of the Taylor survey, which are marked and known. That the 
Mary Lewis survey is older than the Horton — knows this from the 
fact that it is called for by the Horton field notes, and by surveys 
which are older than the Horton. This was also corroborated by 
Doss, who said that he thought the older survey of the Mary Lewis 
was lost. The northeast corner of the Mary Lewis could be easily 
established by extending the dividing line of the Daniels and Tay- 
lor survey north, to its points of intersection, with a line run east from 
the corner of the Brooks survey, which was a known and marked 
corner, and this corner corresponds with the marked corners of the 
Mary Lewis. 


The relative location of the surveys will be apparent from the 
plot; the dotted prolongation of the south line of the Horton indi- 
ating its southwest corner as claimed by appellants. 


Timmons & Brown, for appellant. 

I. The court erred in refusing the request of defendants to charge 
the jury that, “If you believe, from the evidence, that the survey 
and grant to Wade Horton, as assignee of John A. Fox, were made 
prior to plaintiffs’ surveys and patents, and prior to the survey of 
one league of land for Mary Lewis, then you are instructed that the 
calls in the grant to Horton must first be satisfied, and that the calls 
of subsequent surveys to Mary Lewis and plaintiffs can have no in- 
fluence over the Wade Horton survey.” 

This charge is correct as a matter of law, and differs from the 
bulk of the charge given, in that it had some application to the facts 
proven on trial. The testimony shows the Horton survey to have 
been made nearly a month before that for Mary Lewis, and that the 
grant preceded that to Mary Lewis by eight years, and the patents 
to plaintiffs over thirty years; and that all the lines in controversy 
are imaginary lines in the prairie, to be determined by course and 
distance. This being the state of facts, the call in the Wade Hor- 
ton survey and grant for a line of the Mary Lewis league, as con- 
stituting a part of its west boundary, could have no influence in 
restricting and curtailing the Wade Horton grant. 
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II. The court erred in refusing to charge that, “4th. If the testi- 
mony shows a conflict between the surveys for the plaintiffs, Ellis, 
and the survey of one league for Mary Lewis with the grant to said 
Horton, and the Horton survey and grant are of the earliest date, 
then you are instructed that the plaintiffs’ surveys and the Mary 
Lewis survey and grant must give way and yield to the Horton 
grant.” 

The only evidence upon that point did show the Horton survey 
and grant to be the oldest, and the testimony of Russell, the sur- 
veyor of Lavaca county, and of Doss, the surveyor of Fayette 
county, shows there is a conflict in the surveys. Russell testifies 
that the Mary Lewis and Horton surveys lap seven hundred or eight 
hundred varas, and as the plaintiffs’ east line is a prolongation of 
the east line of the Mary Lewis survey, the plaintiffs’ surveys lap 
on the Horton the same distance. Doss’ testimony shows that the 
plaintiffs’ surveys lap on the Horton grant seven hundred and sixty- 
five varas. The testimony of both plaintiffs and defendants having 
established beyond controversy the fact that the surveys and 
grants did lap, it was the duty of the court to have charged the 
jury what rule was to govern them where the testimony showed a 
conflict of surveys. 

III. The testimony having shown the east lines of the Mary 
Lewis and plaintiffs’ surveys and the west line of the Horton grant 
to be imaginary lines in the prairie, there is nothing outside of the 
calls in the Horton grant to restrict the surveyor in determining the 
position of the west boundary line. 

IV. The court erred in refusing to give the seventh charge asked 
by thé defendants, which is as follows: “If the survey for Wade 
Horton was made prior to the survey for Mary Lewis, and the line 
of the latter is unmarked, then you are instructed that the call in 
the Wade Horton survey for the Mary Lewis line is supposititious, 
and you will disregard this call in fixing the position of the west 
boundary Iine of the Horton grant.” 

V. “The fact that an elder survey calls for a corner of a younger 
survey will have no influence in fixing the position of such elder 
survey.” May’s Lessee v. Sanders, 6 J. J. Marsh., 350; Preston v. 
Prewit, 2 Marsh., 155. 


Miller & Sayers, for appellees. 


Ballinger & Mott, also for appellees. 
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Warts, J. Com. Arp.— There is a conflict in the calls of the Hor. 
ton survey, in that the call from the southeast corner is “ west four 
thousand four hundred varas to a stake on the east boundary line 
of a league of land surveyed for Mrs. Mary Lewis.” It appears from 
the evidence, upon applying these calls to the land, that, ranning 
from the southeast corner of the Horton west, that the east bound- 
ary line of the Lewis survey will be reached before the distance 
called for is exhausted. This discrepancy in distance appears to be 
about seven hundred and fifty varas. 

As this is a conflict in the calls of the Horton survey, the rules of 
law announced in the charge of the court as applicable to that class 
of cases are neither immaterial nor misleading. 

But it is claimed that as the east boundary line of the Mary Lewis 
survey is an open line in the prairie, that the call for it must there- 
fore yield to the call for distance; and the southern line of the Hor- 
ton survey should be extended the distance called for, to wit, four 
thousand four hundred varas. 

The case of Booth v. Strippleman, 26 Tex., 436, is cited as sup- 
porting that proposition. In that case the line of the Ross survey 
called for was not only an open and undefined line, but that its true 
position was difficult, or rather almost incapable, of identification. 
Besides, to extend the line to the Ross survey as called for, would 
require a material departure from the course, would vary the grant 
from the configuration required by law, and include an excess of 
about three thousand acres of Jand; while in this case the true 
position of the Lewis line, as appears from the evidence, is capable 
of being readily ascertained. The Daniels and Taylor surveys, upon 
which that of the Lewis abuts, and to a great extent depends, are 
well defined upon the ground, by natural objects, marked lines and 
fixed corners. It appears from the terms of the grant that it was 
the intention to abut the Horton upon the Lewis survey, and in 
part make the east boundary line of the latter the west boundary 
line of the former. There are no such controlling circumstances in 
this case as would necessarily require the call for the east line of the 
Lewis survey to yield to that for distance. 

As the question is presented by the record, it cannot be certainly 
said that there is a conflict-between the Horton and Lewis surveys ; 
on the contrary, it seems to us that the evidence reasonably shows 
that there is no such conflict. And it is upon the theory that such 
a conflict exists, that the objections are urged to that portion of the 
charge of the court. 

Without entering upon a discussion of the several objections to 
the charge of the court, as urged by counsel, after a careful exam- 
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ination of the record we are unable to say that there is any error 
in the same. When considered with reference to the evidence 
adduced, the charge seems to be unobjectionable. 

Appellants asked the court to charge the jury as follows: “4th. If 
the testimony shows a conflict between the surveys for the plaintiffs, 
Ellis, and the survey of one league for Mary Lewis with the grant 
to said Horton, and the Horton survey and grant are of the earliest 
date, then you are instructed that the plaintiffs’ surveys and the 
Mary Lewis survey and grant must give way and yield to the Hor- 
ton grant.” 

“7th. If the survey for Wade Horton was made prior to the sur- 
vey for Mary Lewis, and the line of the latter is unmarked, then 
you are instructed that the call in the Wade Horton survey for the 
Mary Lewis line is supposititious, and you will disregard this call in 
fixing the position of the west boundary line of the Horton grant.” 

These charges were refused by the court, and that refusal is as- 
signed as erroneous. They will be considered together as one as- 
signment, as the same questions are presented by each. 

It is well settled that the charge must be applicable to the case 
as made by the evidence; and no charge should be given upon an 
issue where there is no evidence to sustain it. Where the court re- 
fuses to give a charge upon an issue, in case the evidence would not 
sustain a finding thereon, such refusal is not error, and furnishes no 
ground for the reversal of the judgment. This proceeds upon the 
doctrine announced in Texas Land Co. v. Williams, 51 Tex., 51, in 
effect that the court will not revise the action of the district court 
in giving or refusing instructions, unless, where applied to the 
facts, there is manifest injury to the rights of the party complain- 
ing. Now if the evidence upon that issue was such that a verdict 
in favor of appellants thereon would not be sustained by the evi- 
dence, or would be against the evidence, then evidently the refusal 
to give the charges asked could work no injury to them. They 
claim that the evidence shows that the Horton is an older survey 
than that of the Lewis; if that is true, then the court should have 
given the charges asked. And further, if the evidence would sus- 
tain a finding affirming that fact, then the court should have given 
the instructions, and the refusal to do so is such error as would re- 
quire a reversal of the judgment. The only evidence found in the 
record, tending in the remotest degree, if that can be so considered, 
is the date given at the head of the field notes— that of the Horton 
being “September 21, 1838 ;” that of the Lewis being ‘October 12, 
1838.” In neither does the officer certify as to the date when the 
survey was made, but in both it is certified that the survey was 
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made according to law, and since the Ist day of February, 1838. 
It is not made to appear what these dates, given at the head of the 
field notes, were intended to denote. It might have been to desig- 
nate the date upon which the field notes were formerly made out, 
or the date upon which they were entered in the records of the 
surveyor. 

Whatever. might have been intended by these dates, from the 
manner in which they are given, if at all, they but tend in the re- 
motest degree to show that these were the dates upon which the 
respective surveys were made, while an examination of the Horton 
field notes discloses cogent evidence showing that the Lewis was 
the older survey. Therein the lines of the Lewis survey are called 
for, and made in part the boundary of the Horton. In addition to 
this, the surveyor, Russell, testifies ‘that the Lewis was an older sur- 
vey than that ‘of the Horton, and gives as a reason why this is true, 
that in certain adjoining surveys older than the Horton, the Lewis 
survey is called for and recognized as an existing survey. 

Upon this state of case, we are of the opinion that the court 
did not err in refusing to give the instructions asked by appellants. 

The verdict of the jury is fully sustained by the evidence, and as 


there is no such error apparent of record as requires a reversal of 
the judgment, we conclude, and so report, that it ought to be affirmed. 


AFFIRMED. 
[Opinion approved January 12, 1883.] 
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Tuompson Brown Et Au. v. Wu. H. Granam. 
(Case No. 1493.) 


1. CONSTITUTION AND STATUTE CONSTRUED — TAxation.— Construing art. VIII, see. 
9, of the constitution, and art. 1515, R. 8., in so far as they refer to taxation for 
the erection and repair of public buildings, held, 

(1) The power to make an addition to a public building is included in a grant 
of power to erect and repair such building. 

(2) The object of the provisions in the constitution artd statutes, authorizing the 
levy of a tax for public buildings, was to enable the different counties to provide 
suitable public edifices for the people, leaving it to the proper authorities to deter- 
mine whether this could best be done by erecting new houses, or repairing and 
adding to old ones. | 

(5) A construction cannot be given to the laws conferring power to levy taxes for 
the “‘ erection of public buildings,’ which would limit the exercise of the power to 
the erection of new houses, when the object of the law could often be attained by 
erecting, at less expense, additions to public houses already built. 


Aprrrat from De Witt. Tried below before the Hon. H. Clay 
Pleasants. 

On the 9th of August, 1881; the commissioners’ court of the 
county of De Witt levied a special tax of one-fifth of one per cent. 
on all property subject to taxation in that county on the ist day of 
January, 1881; the levy being for building an addition to and re- 
pairs on the court house. 

Appellants, on the 28th of February, 1882, applied to the Hon. H. 
Clay Pleasants, judge of the judicial district, alleging that the levy of 
the special tax was illegal, unconstitutional and void, and that the col- 
lection thereof would result in great and irreparable loss, damage and 
injustice toappellants. A preliminary writ of injunction was granted, 
restraining the collector from further procedure in the collection of 
the tax. The collector of taxes, as well as the county of De Witt, 
being made parties defendant, on the 9th of June, 1882, filed general 
and special exceptions to the sufficieney of the petition, as well as 
answer on the merits. On the 16th of June, 1882, the court sus- 
tained the general exceptions and overruled the special exceptions of 
the defendants, dissolved the preliminary injunction and dismissed 
the cause, from which ruling the plaintiffs below appealed. 


W. R. Friend, for appellants. 

I. Art. 1515, R. S., authorizes the levy of a special tax for “the 
erection and repair of public buildings, not an addition to and re- 
pairs” thereon. The statute confers all the power the court pos- 
sessed, and this power cannot be exercised unless plainly and 
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unmistakably conferred. Grace v. The State, 9 Tex. Ct. App., 38; 
1 Dillon on Mun. Corp., secs. 16, 25, 89; 2 id., sec. 763; Cooley on 
Taxation, pp. 202-208, 209 and 257; Cooley on Const. Lim., pp. 192, 
195. ' 

II. Sec. 1, ch. 31, Acts of 1879, though containing no express 
words to that effect, revised the subject matter of art. 1515, R.S., 
was intended as a substitute for same, and operated as a repeal 
thereof. Stirman v. The State, 21 Tex., 734; Tunstall v. Wormley, 
54 Tex., 476. 

III. The levy of the special tax complained of was unauthorized 
by sec. 1, ch. 31, Acts of 1879, which authorized a special tax “to 
erect or complete ” court houses and jails, and conferred no power on 
the commissioners’ court to levy such a tax “for building an addi- 
tion to and repairs on the court house.” Authorities same as on 
first proposition. 

IV. The words “an addition to and repairs on the court house,” 
used in the levy, are indefinite and obscure. If the words “ addi- 
tion to” should be held of the same import as “erection of,” and 
the words “ repairs on” should be held unauthorized, the whole levy 
would be infected by the unauthorized part of same, and was 
thereby illegal and void. Dean v. Lufkins, 54 Tex., 265. 

V. Power to repair public buildings does not confer power to 
erect same. 1 Dillon on Mun. Corp., sec. 140. 


Stockdale & Proctor and Rud Kleberg, for appellee. 


Wu, Curer Justicr.—The county commissioners’ court of 
De Witt county levied a special tax for the year 1881 of one-fifth 
of one per cent. for the purpose of building an addition to and re- 
pairing the court house. A large number of the tax-payers of the 
county united in suing out an injunction, restraining the collec- 
tion of the tax, on the alleged ground that the county had no 
power, under our constitution and laws, to impose a special tax for 
building an addition to a court house. A general demurrer to the 
bill of injunction was sustained below and the suit dismissed, and 
this judgment is brought here for revision. 

Art. VIII, sec. 9, of the constitution, provides that no county 
shall levy more than the one-half of the state tax, except for the 
payment of debts already incurred, and for the erection of public 
buildings not to exceed fifty cents on the one hundred dollars in 
any one year. Art. 1515, R. S., is to the effect that this special tax 
shall not be levied except for the payment of debts incurred prior 
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to April 18, 1876, and for the erection and repair of public buildings. 
The statute of 1879 gives the county commissioners’ court power to 
levy such special tax to raise a fund to erect or complete, or com- 
plete payment for the constructicn of court houses or jails. 

It is claimed that the power to erect, repair or complete a public 
building does not include the power to make an addition to it. It 
is true that the county commissioners’ court can levy no taxes unless 
the power to do so be plainly and unmistakably conferred. The 
authority must be given either in express words or by necessary 
implication. 2 Dillon on Mun. Corp., § 763. It is no more than a 
reasonable construction of language, to hold that power to erect an 
entire building expressly authorizes the construction of a portion of 
it. It certainly does by necessary implication. 

Should the commissioners’ court come to the conclusion that a 
larger court house is needed to meet the demands of the public busi- 
ness of their county, and they agree upon its plan and dimensions, 
and find that they can secure a building conforming to them in every 
respect, either by erecting a new structure, or altering, repairing 
and enlarging the old one, and that the latter mode will be less ex- 
pensive by half than the former, is there any reason in holding that 
they can levy the tax for the more expensive mode of attaining 
their object, when they could not for the other, though the structure 
which is the result is precisely the same in every particular? 

The object of the foregoing provisions of our constitution and 
statutes was to enable the different counties to provide suitable pub- 
lic edifices, leaving it to the judgment of the proper authorities 
whether this should be done by building new houses or by repairing 
and adding to old ones, when they could thus be rendered suitable 
to the purposes of the county. The word “erect,” contained in all 
the foregoing provisions, was the most comprehensive term that 
could be used to embrace all such improvements. 

To hold that a county whose court house, with proper repairs and 
additions, could be rendered commodious and useful in every respect, 
must pull it down and build anentirely new one, would be to charge 
our law-givers with an intent to encourage an unnecessary expend- 
iture of the public money. Such a consideration would not, in 
itself, authorize us to infer a power when not expressly given or 
necessarily implied. Yet when the language used is capable of in- 
cluding authority to do an act not mentioned in terms, such con- 
struction of it is greatly aided by considerations of public advantage 
which it would certainly produce. 

The point made by appellant that the act of 1879 repeals by im- 
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plication art. 1515, R.S., is immaterial, since the same general term 
is used in both acts, and the authority to levy the tax may be derive 
from either. 


The judgment of the court below is affirmed. 
AFFIRM. £D. 
[Opinion delivered January 9, 1883.] 





Anna Tear er ats. v. C. L. Terrece et Ats. 
(Case No. 1252.) 


. CHARGE OF COURT AS TO TITLE.— When a party has, by the introduction of title 
papers in evidence, shown a connected chain of valid transfers to land from and 
under the sovereignty of the soil down, to himself, except one link in the chain, 
which was supplied by undisputed heirship from one in whom title had vested, an 
instruction to the jury that such party has shown title to the land is not a charge 
upon the weight of evidence, but a proper charge upon the legal effect of uncon- 
tradicted testimony. ; 

. LrmrratTion — TENANT IN COMMON. —When one enters upon land as a tenant in 
common, his claim of right to occupy it ‘*in his own right ’’ does not necessarily 
imply that he asserts right to the portion of the land occupied by him adversely 
to the rights of his cotenant; and no limitation will run in his favor against his 
cotenant, except from a period when the claim to exclusive adverse possession on. 
his part is clearly established. 

3. DecLARATIOoNS.— Acts and declarations of a party in possession will be construed 
more strongly against him, when relied on by him against the claim of a tenant 
in common, than when relied on against one having no privity of title. 


Arrrat from Victoria. Tried below before the Hon. H. Clay 
Pleasants. 

Suit in trespass to try title, brought by Terrell and others, who 
claimed under Louisa Sevier, against Anna Teal and others, who 
claimed under Peter Teal, deceased. The defense was the plea of 
not guilty and the limitation of ten years. 

The land in controversy was originally granted to John B. Sideck. 
The plaintiffs derived title under conveyances from Mrs. Sevier. 
The record of a suit between Mrs. Sevier and Mrs. Teal was in 
evidence, and Mrs. Teal, by her pleadings in that suit, admitted that 
Mrs. Sevier was the daughter of John B. Sideck, and the fact was 
also proven by parol. 

In 1830 a grant of land, called the “square league,” was made 
by the Mexican authorities to John B. Sideck. In 1834 a league 
was granted to him as a colonist, and this was called the “long 
league.” It has its front upon the San Antonio river, within the 
front of the “square league,” and runs back diagonally across it, as 
shown by the plat. 

Vou. LVI —17 
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a. Mrs. Teal. c. Terrell. d@. Sideck. e. Sevier. 
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‘The parties to this suit, or those under whom they claim, had all 
been upon the land embraced by these grants since 1845 or 1846. 
In 1856 Mrs. Sevier and her husband sued Anna Teal, widow and 
administratrix of Peter Teal, in trespass to try title for the long 
league. Mrs. Teal answered, in substance, that John B. Sideck ac- 
quired the land sued for by the deeds (or grants) of 1830 and 1834, 
which two deeds embraced and covered the land in dispute; that 
in 1832 Sideck donated the land to Peter Teal and to his (Sideck’s) 
daughter Louisa, the plaintiff in that suit. She also averred that 
Sideck adopted Peter Teal as his son and heir at law, and that at 
Sideck’s death Teal was entitled to a child’s part of his estate; and 
she prayed that Teal’s title to the undivided half of the lands em- 
braced by the deeds might be confirmed; and for partition between 
the heirs of Teal and Mrs. Sevier, one-half to each. 

This suit in 1869 resulted in a decree allowing Teal’s estate one- 
half of the square league, and one-half of that part of the long 
league which fell within the square league; but saying nothing 
about that part of the long league which might be found outside of 
the square league lines. The cause was carried to the supreme 
court, where the decree was affirmed, but the actual partition was 
not made till 1872. Up to the time of the survey for this partition, 
none of the parties knew where the lines of the square league 
crossed the long league; but Sevier testified that it was believed that 
Mrs. Teal’s residence was within the limits of the square league. 
When the survey was made it was found that Mrs. Teal’s house was 
outside of the square league, and upon the upper of the inner quar- 
ters of the long league, while the houses of the plaintiffs Terrell 
and Stevenson were found to be on that part of the square league 
which was set apart to Mrs. Teal. There were some negotiations, 
and Mrs. Teal proposed to buy the ground her house stood on, but 
Terrell declined to sell. There was no evidence of any claim on 
her part adverse to the tenant in common until after this time. In 
her testimony she said that Peter Teal claimed the land as the 
adopted son of Sideck, and that she knew nothing of the location 
of the back line of the square league until after the survey was 
made in the former suit. At the time the survey was made it seems 
that her actwal possession was only her house, etc. She testified to 
a field used for more than ten years before the war, which field 
seems to have been partly within and partly without the square 
league; but she testified that it went down during the war. 

This suit (which is for that part of the two inner quarters of the 
long league which lie outside of the square league) was commenced 
January 31, 1879. 
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The charge complained of will be found in the opinion. Judg- 
ment for plaintiffs. 


Lackey & Kleberg, for appellants. 

I. When title to land is not shown entirely by deed or other 
written evidence of title, it is error to charge the jury that a party 
has shown title to property in controversy. Gilkey v. Peeler, 22 
Tex., 668; Rogers v. Broadnax, 24 Tex., 543. 

II. The proof did not authorize the third instruction given, for 
there was no priority shown or claimed between the appellants and 
appellees. 

IlI. The entry of one upon land, under claim of right thereto, as 
cotenant, is an adverse entry, if in fact such relationship did not 
exist, and was not recognized by the person who had the legal title; 
and if possession be continued under such entry for the period pre- 
scribed to bar the right of the real owner, then, under the statute 
of limitations, such possessor has title to the extent of his actual 
possession. 

IV. An entry upon land by one claiming the same, but having no 
right thereto, accompanied with an actual possession of a part of 
the land, is an ouster of the owner to the extent of the actual pos- 
session; and where an actual ouster exists, limitation will run even 
in favor of a tenant in common against his cotenant. Tyler on 
Ejectment and Adverse Enjoyment, 83, 84; Freeman on Cotenancy 
and Partition, sec. 221. 

VY. An exclusive possession of a part owner of a common estate 
is, to the extent of the land embraced by it, as inconsistent with 
the common title as the occupation of the whole would be. Free- 
man on Cotenancy and Partition, sec. 228; Carpenter v. Webster, 
27 Cal., 549. 

VI. When the common right to enjoy a property, or any part of 
a property, held in cotenancy, is denied by the exclusive possession 
of one of the cotenants, limitation runs in favor of the possessor to 
the extent of his actual possession (Freeman on Cotenancy and 
Partition, sec. 228); a fortiori will the holding be adverse when by 
a stranger to the legal title. 

VII. The statute of limitation operates upon a cause of action 
when in favor of one cotenant and against another, where the hold- 
ing is adverse, to the same extent that it operates between persons 
who do not sustain to each other such relation. Freeman on Co- 
tenancy and Partition, sec. 373. 

VIII. When a party might maintain an action of ejectment with- 
out proof of ouster, then such a state of facts exists as constitutes 
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an adverse holding. Tyler on Ejectment and Adverse Enjoyment, 
83, 84; 4 Mass, 418, 419. 

IX. It is error to charge a jury that the possession of one tract of 
land by the owner of two tracts of land will limit the extent to 
which a person holding the other tract, adversely to the real owner, 
can claim by limitation, to the land actually possessed. 


Glass & Callender and A. B. Peticolas, for appellee. 


Witure, Crier Justice.— It is claimed by appellants that the court 
below should not have charged that the appellees had shown title 
to the land in controversy, but should have left that as a question 
of fact to be determined by the jury. The title of appellees was 
deraigned from the government, and every link of it but one was in 
writing. This link was the descent of the land from John Sideck 
at his decease to his daughter and heir, Louisa Sevier, which was 
proven by the clearest and most satisfactory testimony, and was not 
disputed on the trial. What the court did charge was but the legal 
effect of uncontroverted evidence, and there was no question in ref- 
erence to it, to be passed on by the jury. The propriety of such a 
charge has been too frequently sustained by this court to require 
gs comment. Hedgepeth v. Robertson, 18 Tex., 871; Mitchell 

. De Witt, 20 Tex., 294 

par yatheencte also complain of the third instruction to the jury, viz.: 
“If the jury find, from the evidence, that the defendants were in 
possession of the land sued for, for ten consecutive years or more 
previous to the institution of this suit, but believe they were in pos- 
session claiming to be joint owners with the daughter of John B. 
Sideck, and not making an exclusive claim of title to the land, 
such possession could not be adverse to the plaintiffs in this suit, and 
therefore the defendants could recover no part of the land, and the 
jury should find for the plaintiffs the land sued for.” 

It is not urged that the law of the charge is not correct, but that 
the evidence does not authorize it. In this assertion we do not 
think appellants are borne out by the record. They claimed the 
land under Peter Teal, who was an adopted son of John Sideck. 
Appellees claimed under Mrs. Sevier, who was Sideck’s daughter, 
and this land at Sideck’s death descended to Teal and Mrs. Sevier 
as tenants in common. The only claim of right to settle and re- 
main on the land that Peter Teal or these appellants ever made, 
down to the year 1872, was by virtue of their joint tenancy with 
Mrs. Sevier. Even this was disputed by her, and a suit was com- 
menced in 1856 against Mrs. Anna Teal, as administratrix of Peter 
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Teal, to eject her from the premises. To this she pleaded her de- 
ceased husband’s right as a tenant in common with the plaintiff in 
that suit, and sustained it in the courts of the country. She was 
decreed to be entitled to an undivided interest in the league, and 
partition was made by order of court between her and Mrs. Sevier. 
In that partition, w hich was made in 1872, the portion that fell to 
her did not include her improvements, and she declined to remove 
from them, and for the first time commenced to hold the lands in 
opposition to the rights of appellees, who had succeeded to the title 
of Mrs. Sevier. This was less than ten years previous to the com- 
mencement of this suit. It is true that it was stated in evidence by 
the appellants that Peter Teal, as well as themselves, held the land 
from the date of his settlement on it in 1845 in his own right; but 
so does any tenant in common, for this does not imply that he held 


- it in his separate right, or exclusive of his cotenant. In fact she 


also states what this right was, viz., as adopted son of John Si- 
deck. It was proved positively by Sevier that Teal and his wife, 
down to the decision of the suit brought by Mrs. Sevier, had al- 
ways claimed an interest in the land because of this relation of 
adopted son. There never was any repudiation of the title of Mrs. 
Sevier by appellants till the date of the partition, and such repudi- 
ation must always clearly appear in order to give a cotenant the 
benefit of the statute of limitation; and acts and declarations of the 
party in possession are construed much more strongly against him 
than when there is no privity of title. Bailey v. Trammell, 27 Tex., 
328. This court has denied the benefit of the statute of limitations 
to a cotenant in several cases where the proof of ouster on his part 
was much stronger than in the present. Gilkey v. Peeler, 22 Tex., 
665; Flannagan v. Boggess, 46 Tex., 336; Alexander v. Kennedy, 
19 Tex., 488. 

We think, therefore, that the charge was fully warranted by the 
evidence. As the jury evidently found for the plaintiff under this 
charge, it is unnecessary to consider the one given by the court on 
the subject of the rights of adverse claimants, who are in possession 
of disputed land at the same time, to claim the benefit of the stat- 
ute of limitations against each other. The jury found that there 
was no adverse tenancy for ten years between the parties to this 
suit, and hence this charge became unimportant. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered January 12, 1883.] 


Judge Srayron did not sit in this case. 
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Kare Tron er av. v. San Parricio Counry. 
(Case No. 1484.) 


1. SUITS AGAINST DEFAULTING SHERIFFS — PLEADING.— The proper practice in 
suits against defaulting officers, for a failure to pay over public funds that have 
come into their hands, where interest is sought to be recovered, is to state fully the 
facts, giving the specific amounts, and the dates of collection of the various sums 
of money upon which the claim for interest is hased. 

2. Same.— By the twenty-third section of the act of August 21, 1876 (R. S., art. 4762), 
the tax collector is required to pay over to the county treasurer, reserving his com- 
missions, whenever he has collected as much as $500. A judgment against a de- 
faulting tax collector should recite the date from which interest allowed is calculated 
on public money collected. 


Error from San Patricio. Tried below before the Hon. D. P. 
Marr. 

Suit by the county of San Patricio against plaintiffs in error, 
Kate Timon, surviving wife of H. Timon, deceased (former sheriff 
of San Patricio county during the years 1876-80), and John Timon 
and Nicholas Bluntzer as sureties on the official bonds of the sheriff, 
H. Timon, for certain moneys alleged to be due the county by said 
sheriff at his death. 

The defendant pleaded limitation of two and four years, and fall 
and final settlement. 

An auditor was appointed, who found that the deceased sheriff 
was at the time of his death indebted to the county a balance of 
$1,261.23 of general county funds, and $405.32 special funds, to 
which report exception was made, on account of certain claimed 
credits, amounting to $390.35 of special fund, having been disallowed. 
The report of the auditor was approved for $1,276.20, for which 
sum judgment final was rendered, with interest thereon from the time 
when the same should be paid into the treasury, without specifying 
dates of collection. No calculation of interest was made by the 
auditor, and plaintiffs in error claimed that the interest as calculated 
by the court was excessive and erroneous, and that interest on the 
total amount as found due by the auditor, after the deduction of 
$390.35 on the date of judgment at the legal rate of eight per cent., 
would be just and proper. 


T. H. O Callaghan, for plaintiffs in error. 
MeCampbell & Givens, for defendant in error. 


The plaintiffs in error ask that the judgment of the court below 
be corrected and reformed. They claim that they are not liable for 
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the interest mentioned in the judgment. The judgment is for 
twelve hundred and seventy-six +;%5 dollars ($1,276.20), ** with inter- 
est thereon from the time the same should have been paid into the 
county treasury, to wit, the sum of one thousand and sixty-nine +o%5 
dollars ($1,069.40), amounting in all to the sum of two thousand 


- 


three hundred and forty-five 35°; dollars ($2,345.60).” Plaintiffs in 
error claim that judgment should have been rendered against them 
for the sum of $1,276.20, less a deduction of $390.35, that is to say, 
for $885.85. 7 

An auditor had been appointed, and the judgment recites that 
“it is the opinion of the court that the auditor’s report is correct, 
except that the same should have allowed a credit of $390.35 in 
favor of the defendants.” 

The auditor does not mention interest in the report, but simply 
states what was the amount of taxes in the hands of Timon at the 
several dates mentioned in the report, and which should have been 
paid into the county treasury of San Patricio. The question 
before this court is, was the interest correctly allowed by the 
court below on the amount found to be due the county by the 
auditor ? 

For defendant in error it is submitted that the law gives interest 
to the county, to be calculated from the time the money should have: 
been paid into the county treasury. 

The report shows that there was due the county from the sheriff 
and collector, Timon, the sum of $2,247.02 in 1876; in 1877 this 
balance was $2,222.02; in 1878 the balance was $2,926.23; on 
September 7, 1879, the balance was $1,261.23. 

This court has decided that in a suit upon an official bond of a 
collector for his failure to account for taxes, the defendant is liable 
for interest from the time the taxes were payable, and that it was 
a suit on the bond and not on an open account. Evans v. The 
State, 36 Tex., 323. See Chevallier v. State, 10 Tex., 315. 

Art. 4762, R. S., provides that “the collector of taxes shall, 
whenever he may receive as much as five hundred dollars or more 
belonging to his county, pay over the same to the county treasurer, 
only reserving his commissions on the same.” 

Section 23 of the act providing for the collection of taxes, ap- 
proved August 21, 1876, is in the same language. 

In the absence of a statement of facts and bills of exception, it 
will be presumed that the evidence was sufficient to support the 
judgment of the court below as to any question of fact that might 
have been in issue by the pleadings. 
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West, Associate Justice.— The only assignment of error that it 
is deemed necessary to consider is the one bringing in question the 
correctness of the judgment of the district court on the subject of 
interest. 

Neither the original petition nor its exhibits contain any aver- 
ments or allusions to the subject of interest, except that in the con- 
cluding sentence of the prayer for relief, the pleader asks for 
interest on the balance due from the time the same should have 
been paid into the county treasury. 

It would seem to be the better practice in suits of this character 
against officers for the failure to pay over public funds that have 
come into their hands, where interest is sought to be recovered, 
for the petition to state fully the facts, giving the dates, amounts, 
etc., upon which the claim for interest is based. The auditor’s report, 
too, is silent as to the amount of interest that is due by the plaint- 
iffs in error to the county. Yet this item, which was allowed in 
this case by the district court, is so important an element in this 
judgment that it is nearly equal in amount to the principal sum 
recovered. 

The principal sum named in the judgment is composed of the two 
amounts found by the auditor to be due by the plaintiffs to the 
county, for the special and general court funds that the defaulting 
officer had colle:ted at various dates from 1876 up to 1879. On this 
principal sum, which is fixed and ascertained by the judgment, in- 
terest is calculated, according to the terms of the judgment, from 
the time when this principal sum ($1,276.20), tweive hundred and sev- 
enty-six ;*,9, dollars, should have been paid into the county treasury. 
The amount of interest found by the judgment of the court to be 
due on the above named sum is one thousand and sixty-nine ;4° 
dollars ($1,069.40). What precise date or dates were ascertained 
by the court, as the time when this money should have been paid 
into the county treasury, and consequently as the correct date or 
dates for which the officer would be chargeable with interest, we 
have been unable satisfactorily to determine after a careful exami- 
nation of the record. 

The twenty-third section of the act of August 21, 1876, provided 
“that the collector of taxes shall, whenever he may receive as much, 
as five hundred dollars or more belonging to his county, pay over 
the same to the county treasurer, only reserving his commissions on 
the same.” The same provision was in force at the time of the trial, 
having been transferred from this act to the Revised Statutes. 
R. S., art. 4762. 
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We are unable, from the judgment of the court or the auditor's 
report, to ascertain with certainty how, or by what process, 
the item of interest was ascertained. It cannot be arrived at by 
computing interest on the principal sum found due, as it is in excess 
of any amount of interest that could have accrued on that partic- 
ular sum for the time that it appears from the record the collector 
failed to pay it over. For this reason it is believed that the judg- 
ment should be reversed, in order that there may be a full and more 
satisfactory inquiry had in the district court as to the amount of 
interest really due from the plaintiffs in error to the county 

The judgment is reversed and cause remanded. 





REVERSED AND REMANDED. 


{Opinion delivered January 12, 1883.] 





GrorGcE T. Bonpres Et AL. v. Tuos. R. Burorp. 
(Case No. 751.) 


1. Jurtspiction.— A suit against an independent executor, as such, to restrain waste 
and remove him from the trust, was brought in the county of his residence, while 
the will under which he derived his authority as executor was probated in a dif- 
ferent county, in which also an estate was still being administered from which the 
decedent obtained the property devised. Held, that a plea to the jurisdiction was 
properly sustained. 


Error from Jefferson. Tried below before the Hon. H. C. 
Pedigo. 

Suit by injunction, filed April 24, 1874, by appellants George T. 
Bondies, William Bondiesand Laura George, joined by her husband, 
W. A. George, against appellee T. R. Buford, executor of Letitia 
Simpson, deceased. 

Buford, the defendant, resided in the county of Jefferson, in which 
the suit was brought, but the will of Mrs. Simpson was probated in 
the county of San Augustine, where she died in the year 1861. 
At the time of her death she was the widow of Wm. M. Simpson, de- 
ceased. She was also the mother of the defendant Buford by a 
former marriage. The plaintiffs are the children of Catharine FE. 
Bondies, a daughter of Mrs. Simpson. The property of Mrs. Simp- 
son consisted chiefly of lands in various counties of the state, and 
was devised to her by the will of her last husband, Simpson. By her 
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will she gave a part of this property to the defendant in his own 
right, and a part to him in trust for the benefit of Mrs. Bondies or 
her children, the plaintiffs. She also provided that no action should 
be had in the probate court upon her estate other than the probate 
of the will and the filing of an inventory. She also gave to her 
executor, the defendant Buford, or to the trustee who might be ap- 
pointed in his stead, “in the event of his death, removal or inability 
to act,’ power to manage and control the property, to sell, ex- 
change and reinvest the same, as he might deem best for the purposes 
of the trust. 

Wm. M. Simpson, the husband of Letitia, died in 1855. His estate, 
which was large, consisted chiefly of land certificates, lands and 
land claims, scattered over a large part of the state. By his will, 
which was probated in San Augustine county, he gave his wife Letitia 
the property of which she disposed in her will above mentioned ; 
charged her with the payment of his debts, and made her and her 
son, the defendant Buford, executrix and executor of his estate. 

Mrs. Bondies, the mother of plaintiffs, died before her mother, 
and her children having attained their majority, brought this suit for 
the purpose of restraining the executor, Buford, from “any further 
disposition of the property belonging to the estate of Wm. M. 
Simpson and Letitia Simpson, as executor of said estate.” They 
charged him with various acts of malversation, such as diverting the 
property from the purposes of the trust, and converting it to his own 
use. They sought also, by propounding interrogatories, to discover 
what lands he had sold belonging to the estates, the moneys he had 
received, ete. 

The prayer of the petition was for a perpetuation of the injunc- 
tion on final hearing and for general relief. 

In an amended petition, filed September 17, 1874, they prayed that 
the defendant might, on final hearing, “be restrained and enjoined 
perpetually from any further disposition, management or control as 
executor and trustee under the will, and over the right, title and in- 
terest of plaintiffs as devisees,” ete. 

May 28, 1874, the defendant filed a plea to the jurisdiction. He 
alleged that Wm. M. and Letitia Simpson both died in San Augus- 
tine county; that their wills were probated in that county; that the 
estate of Letitia Simpson (as plaintiffs had shown) came to her by 
the will of her late husband, Wm. M. Simpson; that the estate of 
Wm. M. was being administered in San Augustine county; that it 
was largely indebted and involved, and was in fact insolvent, and 
that no estate of Letitia Simpson had come, or could come, to his 
hands until the estate of Wm. M. could be settled in sid court. 
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September 14, 1874, defendant filed a motion to dissolve the in- 
junction, setting up, among many others, the reasons above stated. 

September 15th, plaintiffs applied for a continuance and obtained 
leave to amend. 

The amendment set up, among other things, that the defendant 
was an independent executor of the will of Letitia Simpson, and had 
long resided in Jefferson county, and insisted upon the jurisdiction 
in that county. 

Same day defendant filed exceptions and an answer to this last 
pleading, repeating many of the allegations of the origina! answer. 

September 16th, the court sustained the motion to dissolve the in- 
junction, because (as stated in the order) the plaintiffs had a com- 
plete remedy at law, because the court had no jurisdiction of the 
subject matter, and for want of equity in the bill. 

On the 17th, plaintiffs amended, making new parties defendant, 

reiterating more specifically their former allegations, and closing 
with the prayer which has been already set forth. This amendment 
was upon motion stricken out and the cause dismissed, to which 
plaintiffs excepted. 
_ On the 18th, plaintiffs filed a motion to reinstate the injunc- 
tion and a motion fora rehearing; both of which were overruled 
and plaintiffs gave notice of appeal, but brought the case up by 
writ of error. 


Wheeler & Rhodes, for plaintiffs in error.— Pasch. Dig., article 
1423, would be conclusive, if the relation to the plaintiffs in error 
of the defendant in error was simply that of the executor of a 
party under whom they claim through their grandmother; but it is 
not. The will of Letitia Simpson is made a part of the petition, and 
in this will the defendant is constituted a trustee for the plaintiffs 
in error, who were, at the time of the making of the will and the 
death of their ancestor, minors. The will itself provides that no 
supervision shall be had by the probate court over the acts of de- 
fendant in error. The reasonableness of the rule of law as to suits 
against executors and administrators, fails entirely in its application 
to the facts of this case. We think, therefore, the judgment of the 
court below in dismissing the suit for the want of jurisdiction clearly 
erroneous. 


Sam. H. Wilson, for defendant in error. 


Detany, J. Com. App.— Of the eight assignments of error we 
will consider. only the sixth, which relates to the dismissal of the 
suit. Counsel on both sides treat this as the vital question in the 
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case, and we concur with them. It is manifest from the record 
that the ground upon which the court proceeded was that it had no 
jurisdiction of the subject matter, and if the court was correct in 
that view, the case is at an end. It is clear that the plaintiffs could 
not, in the district court of Jefferson county, maintain their suit 
against the defendant as executor of Wm. M. Simpson; for that 
succession was still open, and the administration pending in the 
county of San Augustine. Pasch. Dig., art. 1423, sec. 5; Neill ~. 
Owen, 3 Tex., 145; Richardson v. Wells, Adm’r, id., 223. 

But counsel insist that the statute above referred to, which re- 
quires suits to be brought against executors in the county in which 
the estate is administered, does not apply to this suit against the de- 
fendant as the executor of Mrs. Letitia Simpson; and the reason 
which they assign is, that by the provisions of her will he was ex- 
empted from the control of the probate court, and therefore might 
be sued elsewhere than in the county in which the will was admitted 
to probate. 

We are not prepared to adopt this view. Some of the reasons 
for the general rule comprised in the fifth section of the statute, re- 
quiring suits against executors, etc., to be brought in the county in 
which the estate is administered, are given in the two cases above re- 
ferred to, of Neill » Owen and Richardson v. Wells. Most of these 
reasons apply as well to the case of an independent executor as to 
an ordinary administration, and it appears to us that the rule ought 
to be the same in both cases. 

But it is not clear that the plaintiffs were proceeding against the 
defendant solely as executor of Mrs. Letitia Simpson. In the orig- 
inal petition they ask that he be enjoined from any further disposi- 
tion of the property belonging to the estate of Wm. M. Simpson 
and Letitia Simpson, as executor of said estate. 

From the allegations of the petition it is clear that if Mrs. Simp- 

son had any estate, she acquired it under the will of her deceased 
husband. His estate was under the control of the probate court of 
San Augustine county, and we think the plaintiffs should have re- 
sorted to that court. Our opinion is that the judgment should be 
affirmed. 

AFFIRMED. 


(Opinion approved January 12, 1883.] 


Chief Justice Witte did not sit in this case. 
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Rosert Zarr v. Turo. Micwae is. 
(Case No, 1441.) 


1. Damaces— CHARGE OF couRT.— In a suit brought to compel the execution of a 
deed in accordance with the terms of a bond, and damages for its non-delivery, 
damages were also claimed for wrongfully closing up a street ‘* for two years next 
preceding the filing *’ of a supplemental petition. Held, that a charge instructing 
the jury that, if they should find damages for plaintiff, they should return a verdict 
for such damages as he had suffered by closing the street from ‘* two years preced- 
ing the filing of the petition to the time of trial,’’ was error. 

2. Verpict.— When the evidence is so conflicting that the jury might well be justi- 
fied in finding either way, the verdict will not be disturbed; ** but the supreme 
court has never failed, when the occasion, in their opinion, reauired it, to set aside a 
verdict that was clearly wrong; as where it was without evidence, or manifestly 
against the weight of evidence.” 

3. PRACTICE IN SUPREME couURT — REMITTITUR.— When, under the charge of the 
court, which was correct except as to the basis on which damages were allowed to 
appellee, a verdict was returned for him for damages, with no sufficient evidence 
to support it, he was permitted by the supreme court to file within twenty days a 
remittitur of such damages, as a condition on which the judgment should be 
affirmed in other respects, but on his failure to file such remittitur, the judgment to 
be reversed. 


Appgat from Fayette. Tried below before the Hon. L. W. Moore. 

Suit brought October 28, 1879, by Michaelis, against the appel- 
lant Zapp, upon the covenants of a title bond from Zapp to Mich- 
aelis, of date March 24, 1869, for thirty and #5 acres, a part of what 
was known as the “ Pullen tract,” adjacent to the village of Round 
Top, in Fayette county. The consideration was $358.50, as follows: 
$50 cash, and the balance in instalments, the last of which fell due 
January 1, 1872. The bond called for a deed with warranty title. 
Michaelis took immediate possession, and paid the purchase money 
as it matured. The field notes in the bond were followed by this 
clause, which concludes the description of the land, to wit: ‘Con- 
taining, with half the streets southwest of blocks 7 and 8, which 
are to be opened forever, an area of thirty and #5 acres.” Michaelis, 
soon after taking possession, to wit, 1869, built and extended his 
fence in parallel lines beyond the whole of the north line of his tract, 
and, crossing the street southwest of blocks 7 and 8, connected with 
Zapp’s fence on the south line of said blocks, thereby closing up and 
appropriating to his (Michaelis’) use, the street southwest of blocks 
7 and 8. 

In 1869 Zapp commenced fencing up the balance of the Pullen 
tract, and completed it in the spring of 1870. This condition of the 
fencing by the respective parties remained until 1876, when, by agrec- 
ment of the parties, a joint fence was built by them in the center 
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of the street southwest of blocks 7 and 8, Michaelis building a plank 
fence for one-half the distance, and Zappa rail fence the other half, 
thereby each party inclosing under his own fence half the width of 
the street, and by their joint action closing up the same. This 
joint fence in the street remained from 1876 to 1879, when, in 1879, 
and before the institution of this suit, the joint fence was removed, 
each party removing his portion of the same upon his own land. 
Zapp delivered a deed in conformity with an agreement claimed to 
have been made subsequent to the bond, and embracing one-half of 
the street referred to. This deed was not gees | to Michaelis, 


and suit followed. _ relief sought was: . A deed in accord- 
ance with the bond. 2. Damages, 8500, for non- aaiiees of a proper 


deed. 3. Damages, $500, for closing up street mentioned in the 
bond. Zapp answered with a general denial, and set up the 
agreement subsequent to the bond, and the delivery of a deed in 
conformity with the agreement. He set forth the closing of the 
street referred to in the bond as before stated, but expressed a will- 
ingness that the street be kept open, if Michaelis desired to repudi- 
ate the agreement by which it was closed in the manner above 

stated. On May 14, 1880, Michaelis filed an amended petition, 
which he called a supplemental petition. In it he averred that he 
purchased with reference to a certain map exhibited to him by Zapp, 
in-which the Pullen tract was laid off in blocks and streets, and so 
as to connect the street mentioned in the bond with streets leading 
to the village of Round Top, by which street and its connections he 
would have way to and from the village; that said way was the in- 
ducement to purchase, and that without it he would not have pur- 
chased. He averred that he was by trade a gunsmith, and that by 
the act of the defendant Zapp in closing up the street and its con- 
nections, he had been injured in his business as a gunsmith at the 
rate of $200 a year for two years next preceding the filing of 
the supplemental petition. In his amendment he also renew ed the 
prayer for damages, set forth in the original petition. Zapp an- 
swered this pleading by a general denial, and specially denied that 
he exhibited a map to Michaelis, or that he sold to him in reference 
thereto; on the contrary, he asserted that before selling to Michaelis 
he informed him of his purpose to fence in all the Pullen tract in 
farm and pasture. The jury being charged, returned the following 
verdict: “ We, the jury, find for the plaintiff the sum of $256 dam- 
ages incurred to him by certain streets mentioned in the petition 
being closed up; also, said streets to be open soas to give him access 
to the town of Round Top, Texas, according to plot annexed in 
plaintiff's petition.” 
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The judgment divesting the title out of Zapp decreed the land to 
Michaelis, awarding him the amount of the verdict, $256, and de- 
creed the opening of the street mentioned in the bond, and also its 
connections with certain other streets leading to Round Top, fixing 
the width of the streets at forty feet, and ordered that they be 
opened by Zapp; “and unless it be done by him within thirty days, 
an order do issue, upon the affidavit of Michaelis, his agent or at- 
torney, to the sheriff, directing and requiring him to open said 
streets.” 

The giving of the following instructions was relied on as error: 

6. “If you find, under the instructions given, in favor of plaint- 
iff as to the opening of the street connecting with Round Top, you 
may find such damages as he has incurred by closing said street, 
from two years preceding the filing of the petition to this time, not 
to exceed $200 per year.” 

7. “On estimating the damages, you will not find those mereiy 
supposititious, but only such as have been actually incurred to his 
business as a gunsmith.” 

Von Bibenstein testified that in December, 1868, he subdivided 
and platted the addition to Round Top, laying off streets, etc., as in- 
dicated by Exhibit B to petition; it being the idea that the land 
could be sold to more advantage if so laid off as an addition. 

After Michaelis bought of Zapp, witness, in 1876, made another 
survey of streets southwest of blocks 7 and 8, for Zapp, so as to 
include one-half the streets. At the time, Michaelis asked Zapp if 
the putting up of the fence along that line would affect his right to 
outlet along the street to Round Top, and was answered no. 

Michaelis testified that Zapp exhibited the map to him as an in- 
ducement to him to make the purchase, and that he bought because 
of and with reference to the map and the open ways to Round 
Top, and would not otherwise have bought. He was a gunsmith 
by trade, and said he had been damaged $200 per year in his busi- 
ness as a gunsmith, from May 14, 1878, to time of trial, by reason 
of being shut off from Round Top and inaccessible to his customers. 
Henkel testified, among other things, that several persons coming 
to Round Top to get gun-work done, and inquiring for Michaelis, 
declined to take their work to him, upon learning that he was so 
inaccessible, but neither witness gave names or dates. Either route 
to Michaelis’ place, after the closing of the streets, was longer than 
the direct route closed. 

Zapp testified that he neither exhibited the map to Michaelis 
nor sold with reference to it; but he also testified, that when 
Michaelis came to him to buy land, he told him that if he 
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wanted a place for business he had better buy a certain indicated 
part; and again, that he never offered Michaelis a deed with the 
stipulations in it concerning streets contained in the bond. 


West, Associate Justice.-~- The sixth and seventh Asp of 
the charge of the court are brought in question by the assignment 
of errors. 

The appellee, in his original petition, simply claimed briefly, in 
the most general terms almost that could be used, and as it were 
pro forma, a judgment for $1,000 in damages, by reason of the re- 
fusal of appellant to make him a deed in accordance with his bond, 
and also by reason of his having closed up the streets that by the 
same instrument the appellant had agreed might be kept open for- 
ever. 

There was no pretense of proof offered on the trial to show any 
special damages to the appellee resulting from the failure of the ap- 
pellant to execute a deed to him in accordance with the terms of 
his bond for title. On the contrary,as a matter of fact, the appellee 
was at once let into the actual possession of the propertypurchased, 
at the date of the bond, and continued from that period down to 
the day of trial in undisturbed enjoyment of the premises, as com- 
pletely and as fully as he could have done if he had been holding 
under the deed, to which, by the terms of the bond, he was justly 
entitled. 

The other averments in the original petition as to the damages 
sustained by appellee from the unauthorized acts of the appellant 
in closing the streets named in the bond, are of so yrague and indefinite 
a character that the appellee seems on the trial below to have aban- 
doned all idea of recovering under them. The court also in its 
charge practically instructed the jury to allow no damages under 
the averments as contained in the original petition, and confined 
their inquiries to the more special allegations on the subject of dam- 
ages in this case to be found stated in appellee’s supplemental peti- 
tion, as incurred by him in or about his business as a gunsmith. 

The averments on the subject of damages to the appellee result- 
ing from the loss of business as a gunsmith, found in the supple- 
mental petition (which would more properly be the subject of an 
amended petition, under the rules laid down by this court for the 
guidance of the district court), were, under the circumstances, suffi- 
cient to admit of proof in support of this allegation. Under these 
averments, however, the appellee claimed damages only for the two 
vears next preceding the filing of the supplemental petition, in 
Vou. LVIII —18 
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which this special ground of damages was for the first time set up. 
That pleading was filed on the 14th of May, 1880. 

No damages were sought to be recovered for any period of time 
later than two years from the date of the supplemental petition, 
and no recovery was sought for any damage that appellee might 
sulfer between the date of the filing of the supplemental petition 
and the day of trial. Evidence, however, on this special element of 
damage was adduced, covering a period of ten years down to the 
date of the trial, and the court invited the attention of the jury to 
this subject. by instructing them that they might estimate the dam- 
age to appellee’s business resulting from the unlawful closing of the 
streets, for two years preceding the filing of the original petition 
down to the day of trial. 

The attention of the jury should have been directed in estimating 
the damages, alone to the two years preceding the filing of the 
supplemental petition, as specially desired by the appellee in his 
pleading. Ife sought no recovery for any other period of time. 
He waived his right of action for damages (if any action he had) 
accruing two years before the suit was brought, and for damages 
that he may have sustained between the date of his supplemental 
petition and the day of trial. Yet the appellee testified that he 
had been injured considerably since the filing of the suit. He also 
swore that, by being fenced off, he had been damaged at least $200 
a year, because his customers had no direct mode of reaching his 
gunshop. The evidence shows that the appellant had inclosed the 
land as early as the year 1870, more than ten years before the sup- 
plemental petition was filed. He also testified that he had been 
damaged at the rate of $200 per annum in his business as a gun- 
smith two years preceding the 14th of May, 1880, and at the same 
rate down to the day of trial. 

The court, especially in a case of this character, should have by 
its charge directed the minds of the jury to the very point in issue. 
We cannot say that no injury resulted to the appellant from this 
failure of the court to limit their attention, when considering the 
subject of damages, to the precise period of time to which the ap- 
pellee had confined his claim. 

The evidence on this branch of the case is, when considered in 
the most favorable light for appellee, and assuming that the court 
had instructed the jury correctly, of the most meager and unsatis- 
factory character. There is no proof on the subject except that 
of the appellee and the witness Henkel. In his evidence, appellee 
confined himself to a reiteration of his statement that he was dam- 
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aged by reason of the closing up of the streets, in his business as a 
gunsmith, in an average of $200 per annum from the time the 
streets were closed down to the day of trial. None of the facts 
upon which this estimate is based are given. It resulted, he says 
from the fact that his customers could not have access to him, but 
no person is named who at any time failed to give him work to do 
because he was inaccessible. Nor were any of his customers, who 
were thus by the acts of the appellant deprived of his services (and 
we may fairly infer that they were numerous), placed upon the 
stand. Nor does the evidence of Henkel, as it appears in the record, 
add much, if anything, to the strength of appellee’s case. He says 
that he had resided in the village of Round Top during the whole 
time that the appellee lived on the land purchased of appellant, 
and that he had seen several parties who came to Round Top and 
wanted to have gun-work done, and inquired for appellee, and, on 
learning how they would have to go to reach him, would not take 
their work to him, because it was so far out of the way to get to 
him. No date is fixed by this witness as to when he saw the several 
parties to whom he refers. As the evidence shows that appellee 
had been fenced off from Round Top ever since 1870, this may 
have occurred during that year or some year anterior to1878. The 
names of the persons are not given, nor any other circumstance 
that would enable the appellant to show that no such occurrence 
ever took place, and if it did, that it was at a period of time differ- 
ent from that for which the appellee was now seeking to recover 
damages. 

The error in the charge of the court on this subject will necessi- 
tate a reversal of the case. We are not prepared, however, to say, 
even if the court had, in its charge, correctly submitted the issues 
of fact to the jury on this point, that the evidence was sufficient, 
under the facts and circumstances of this particular case, to author- 
ize the finding of the jury on the question of damages. This court 
has no doubt held on many occasions, and wisely held, for many 
reasons, that where the evidence is so conflicting that the jury 
might well be justified in finding either way, that the verdict will 
not be disturbed. 

It, however, has never failed, when the occasion, in their opinion, 
required it, to set aside a verdict that was clearly wrong; as where 
it was without evidence or manifestly against the weight of evi- 
dence. Willis v. Lewis, 28 Tex., 191. 

In all other respects, except in the one above adverted to, the 
charge of the court is a clear presentation of the issues raised by 
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the pleadings, accompanied by a series of instructions in every way 
proper, under the state of the case, to be given tothe jury to enable 
them to arrive at a correct conclusion. 

We are, for this reason, disinclined to reverse the judgment; and 
as the question of damages does not seem to be the main issue in 
the case, we have concluded that if appellee, through his counsel, 
will file a remittitur of the damages in this court withih the next 
twenty days, to allow the judgment in other respects to be affirmed, 
appellee paying the costs of this court. Chadwick v. Meredith, 40 
Tex., 384. If, however, the remittitur is not made by the expiration 
of that time, then the judgment to be reversed and the case re- 
manded, in order that a new trial may be had in accordance with the 
views herein expressed. 

JUDGMENT AFFIRMED.! 


[Opinion delivered January 16, 1883 





Tae Texas M. R. Co. v. Epwarp B. Wurrmore. 
(Case No. 1479.) 


1, NeGLuicENcE — Rat.way company.— An engine used in operating a pile-driver 
for a railroad corporation was defective, and the engineer who managed it was . 
negligent and reckless in controlling his engine. Both these facts were known to 
a superintending agent of the company, who in person supervised the work of the 
pile-driver, with full power from the company to employ and discharge all other 
employees. A laborer while employed by the company was directed by this su- 
perintendent to do a service connected with driving a pile, in performing which 
his foot was so crushed as to require amputation. The injury resulted not from 
the defective engine, but the negligence of the engineer; the maimed workman 
having no notice either that the engine was defective or that it was being oper- 
ated by acareless man. In a suit for damages on account of the injury against 
the company, a verdict was rendered for the plaintiff for $7,646.11, compensatory 
damage. On appeal, held, 

(1) If the plaintiff had known, or by due care might have known, of the caretess 
and reckless character of the engineer, and had continucd the employment after 
knowing the risk, placing himself in a position to be injured by such carelessness 
of his fellow servant, he could not have recovered; but being ignorant of the care- 
lessness of the engineer, whose character was known to the supervising agent of 
the company, his right to recover results from the following rules: 

(2) If an employer, either in person or through an agent having authority to 
employ and discharge workmen, retains in his service one whose duties are haz- 
ardous to the lives of others, when he knows such person to be careless and negli- 





1 Notre. — The remittitur was filed within the time specified in the opinion, and a 
rehearing asked for by the appellant was refused. 
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gent, and the employer afterwards directs a laborer to perform an act which he 
could perform in safety, but in doing which he is injured by the reckless negli- 
gence of such careless employee, of whose character for negligence he has no 
notice, the employer is liable in damages for such injury. 

(3) When a superintending agent of a corporation is invested with power to 
select, employ and discharge other employees, then the act, knowledge and negli- 
gence of such agent is deemed that of the corporation concerning all matters 
within the scope of his authority and discretion; and his negligence in failing to 
secure the protection of one employee against injury by another whom he knows to 
be negligent, will be deemed the negligence of the company. 

(4) The duty of the master to furnish suitable and safe machinery stands on no 
higher or other ground than does his duty to employ competent and careful 
servants. 

(5) While the master is not responsible for the management of his machinery 
and the conduct of his servants toward their fellow servants, as a general rule, yet 
he cannot shield himself from responsibility when his own negligence in not having 
suitable instruments, whether persons or things, to do his work, causes injury to 
those in his employ. 


ArvrraL from Webb. Tried below before the Hon. John C. 
Russell. 

This suit was brought by E. B. Whitmore to recover from appel- 
lant $10,000 compensatory damages, $400 special damages, and 
$10,000 punitory damages, for injuries to his person, alleged to have 
been caused on July 26, 1881, by the use of a defective engine oper- 
ated by a careless engineer in the employ of appellant, and while 
plaintiff was also in its employ. 

The petitioner alleged that appellee (with various others) was in 
the employ of and at work for appellant as a carpenter in the con- 
struction of a railroad bridge; that appellant was using in connec- 
tion therewith a pile-driving apparatus, the hammer of which was 
raised by a steam engine; that appellee was instructed by the agent 
and superintendent of appellant to take a crow-bar and prize or 
push a pile timber into a proper position so that the hammer of 
the pile-driver could drive the pile into the ground; that while ap- 
pellee was so engaged, and without any fault of his own, the ham- 
mer of the pile-driver fell and mashed his foot so that it had to be 
amputated; that the hammer weighed two thousand pounds, and a 
steam engine was used and required to raise it by means of a rope, 
one end of which was attached to a revolving drum of the engine 
and passed up over a pulley at the top of the pile-driver. The other 
end of the rope was usually fastened to a nipper-block made of iron, 
and so constructed that when let down upon the hammer, the nip- 
pers or clamps, of their own motion, fastened to the hammer, and 
then the hammer was by the engine raised to the top of the frame- 
work of the pile-driving apparatus, where the nippers came into contact 
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with other parts of the machinery, and then opened and let the ham- 
mer fall upon the pile. That the nippers made a loud noise at the 
top, Which warned the workmen below that the hammer was falling, 
and enabled them to get out of the way of the hammer. That the 
day before appellee was injured the nippers had been broken and re- 
moved, and the rope was fastened to the hammer itself, which was 
thus raised to the proper height, when the engineer, by reversing 
the engine, would let the hammer fall. 

Appellee further alleged that the engine was not fit for the pur- 
pose for which it was used; that it was defective in its construction, 
and was not in a good or safe condition; that often when the ham- 
mer had been hoisted part of the way, the engine, owing to some 
defect therein, would stop working and would not raise the hammer 
to the proper height, and that in such cases the engineer, who wasa 
careless, reckless and incompetent man, would reverse the engine 
and let the hammer fall without warning any person of their danger; 
that at the time of the injury the engine was defective and out of 
order, and stopped revolving, which caused the hammer to stop 
before it was elevated to its full height, and that the engineer reck- 
lessly reversed the engine and let the hammer fall without any warn- 
ing to appellee; but the nipper-block being removed, even if the 
hammer had been raised to the proper height, there would have been 
no warning to enable plaintiff to get out of the way; that when 
appellee commenced to prize the pile, hammer was raised part of the 
way and the engine was stopped by the engineer; but in attempting 
to raise the hammer to its full height, the engine, owing to its de- 
fective and unsafe condition, stopped working, and the engineer 
recklessly and carelessly reversed the engine and let the hammer fall 
on appellee’s foot. That appellee knew that the nipper-block had 
been removed, but did not know that it was more dangerous without 
it, nor could he have known it by reasonable care or diligence. 
That he knew nothing about the running of engines, nor that the 
engine was defective, out of repair and unsafe, nor that the engineer 
was careless, incompetent and reckless, nor could he have known 
these facts by reasonable care or diligence. That appellant knew, 
or might have known by due care and diligence, that the pile-driv- 
ing machinery was unsafe and dangerous by reason of the absence 
of the nipper-block. That appellant well knew of its being broken 
and removed. That the engine had been defective, unsafe and out 
of repair for a long time previous, which fact the appellant knew, 
or might have known, as well as that the engineer was incompetent, 
careless and reckless, and unfit for the business. 
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The defendant demurred generally, and excepted specially because 
the petition was vague, uncertain and indefinite: 

Ist. Because it did not appear who the agent or superintendent 
was, or give his name. 

2d. Because it did not appear in what respect the pile-driving ap- 
paratus and machinery were defective and unsafe. 

3d. Because the petition does not show by whom the machinery 
was being worked. 

4th. Because it did not appear from the allegations that the com- 
pensatory damages claimed were based on any act or neglect on the 
part of the defendant. 

Judgment overruling demurrer, and exceptions taken. 

Defendant answered by a general denial, and specially denied 
that there was any defect in the engine or machinery, but that at 
the time of the injury the same was in good order and repair, 
and was being properly used. It also alleged that appellee was 
guilty of contributory negligence. That appellee so carelessly and 
negligently placed his foot against the side of and between the 
leads of the pile-driver, and under the hammer, that in the work- 
ing of the hammer it fell on appellee’s foot. That it was by no 
command, act or requirement of appellant that appellee placed his 
foot under the hammer and between the leads. 

Appellee testified: “I am house and bridge carpenter by trade, 
and was working for defendant as such, building a bridge; had 
been working at pile- driver six or seven days; my business was to 
be at work at the leads; I was working there when I was hurt; the 
pile sprung out of line when it passed the lower yoke; the foreman 
told me to take a crow-bar and help straighten it; I placed the crow- 
bar between the pile and the yoke, and placed my foot on the yoke 
and against the lead to get a purchase. As I was prizing pile back, 
I saw the hammer coming down. I could not have saved my foot 
and hands both; the hammer fell on my foot and mashed it so 
badly that it had to be amputated; the nipper-blocks had been 
broken and taken off the day before I was hurt. I knew they had 
been taken off; they did not serve to raise the hammer; the ham- 
mer was raised by the engine. I think if the nipper-blocks had 
been on, I could have got out of the way, because they make a loud 
noise when they get within about a foot of where they let the 
hammer go; the hammer was near the top of the leads when | 
went to straighten the pile; I don’t know anything about the en- 
gine in use; I had been working on railroad bridges about two and 
one-half years; never worked with pile-driver before; the foreman’s 
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name was James McDonald. While I was prizing with iron bar, 
his order to me was to give anotber pull, and it was while I was ab- 
sorbed in my work, making the pull, and just as I straightened 
back, that I saw the hammer coming. If I bad taken my foot 
down, that would have thrown my body forward in the way of the 
hammer. I could not have placed my foot on the outside of the 
leads and out of the way of the hammer, and done the work I was 
ordered to do; I was working in my regular place. There was only 
about two inches on the outside of the lead which the hammer did 
not cover when it came down, and had I placed my foot there, I 
could not have had sullicient surface for my foot, and then it was 
too far to one side to give me sufficient purchase. I did not hear 
any one give the word to the engineer to go ahead. The engineer’s 
name was Paddy Ryan; the hammer was of iron and weighed 
about two thousand pounds; the top of the leads are about thirty 
feet above where I was standing. I did not know whether Paddy 
Ryan was a good engineer or not. I had no warning that the ham 
mer was falling until I saw it just above my head. It was the cus- 
tom to stop the engine and hold the hammer up near the top of the 
leads while we were straightening the piles.” 

James McDonald testified that he *“ was foreman and in charge 
of the pile-driver at the time plaintiff was hurt; he was working 
under my orders; he was supposed to work any place about the 
pile-driver; the pile got crooked; I told plaintiff to straighten it. 
It was necessary for him to use the crow-bar; the nipper-block had 
been broken and taken off the day before; the hammer was worked 
with a friction line. The engineer in charge of the engine was a 
very good engineer, but wild and reckless. I had given him orders 
not to go ahead until I gave the word; to wait for my orders; he 
had to look to me for his orders to go ahead; I had not given him 
the order, but some one else did. I had often cursed him before 
that for not waiting for my orders. I went into the employ of the 
defendant company on the 4th day of May, 1881. This accident 
was in July. Iwas foreman on that bridge work. I had authority 
to employ and discharge men. He could have put his foot on the 
lead without the hammer touching it, but it was necessary for him 
to put his foot in the leads in order to prize the pile. It was not 
the custom to fasten the hammer to the leads when straightening a 
pile. The hammer fell because some one gave the order ‘all right, go 
ahead,’ and the engineer turned her loose without waiting for my or- 
ders. His reputation was that of a good engineer, but was reckless, and 
was too negligent about the safety of the men working about the pile- 
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driver, If the nipper-block had been on the driver, plaintiff would have 
had sufficient time after the warning, from the noise, to have enabled 
him to get out of the way. When the nipper-block is off, I fasten 
the rope directly to the hammer, and the engine would then hoist 
the hammer up to the top of the leads, and then he would reverse the 
engine and let the hammer fall, the rope being still fastened to it. 
The nipper-blocks create a loud noise just before they reach the top 
of the leads when they let go of the hammer.” 

Robert Brannot testified: “I knew the engineer; his name was 
Paddy Ryan. I knew his reputation. His reputation was that of 
«a man who understood his business, but was reckless and careless 
about the men working about the pile-driver.” 

E. S. Mackin testified for defendant: “ McDonald had'charge and 
control of the men.” 

Kilner, for defendant, testified: “The sketch introduced is a 
sketch of a pile-driver. The two upright posts are called the leads; 
they are pieces of timber about thirty feet high, and about six 
inches wide on the inside, and about four inches on the outside or 
facing. The bands joining the leads are called yokes. The nippers 
are pieces of iron something like tongs; the lower prongs fasten to 
the hammer and hold it until it is raised to the top, when the 
handles of the nippers come in contact with the piece of iron inside 
the leads; this causes the nippers to open and let the hammer fall. 
Pile-drivers are often worked by a friction line without nipper- 
blocks. It is barely possible for a man to get a purchase with his 
foot without putting his foot inside the leads. It might be neces- 
sary to put his foot between the leads; he could hardly have any- 
thing to put his foot on, on the outside of the leads, outside of 
where the flanges of the hammer goes. The hammer is grooved, and 
the flange extends over the front of the leads about four inches. 
Taking the position of the pile as it was six inches below the yoke, 
I hardly think he could have had sufficient surface for his foot to 
rest upon to enable him to prize with much force, and I think to 
have put his foot outside so far to one side might have hindered 
him from doing what was required of him. The sketch exhibited 
shows the top of the pile above the collar, while in this case it had 
heen driven below the collar.” 

The court, among other instructions, charged the jury: 5th. * You 
are further instructed that if, from the evidence, you believe that 
the engineer who was running the engine was careless in the dis- 
charge of his duties, and that the injuries complained of resulted 
from such careless discharge of the duties of such engineer, and 
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that the defendant had not been notified of, and did not know that 
the said engineer was careless, then the defendant company could 
not be held liable for the injury occasioned solely by the careless 
acts of said engineer.” 

Eighteen separate instructions were given by the court, but it is 
not deemed important to insert them. Verdict and judgment for 
$7,646.11, compensatory damages. 
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McLane & Atlee, for appellant. 

I. The foreman was not the agent or superintendent of the de- 
fendant railroad company, and had no authority to furnish imple- 
ments or machinery; and the fifth charge of the court thereon was 
erroneous, and calculated to mislead the jury into believing that it 
was the duty of the foreman to furnish a new nipper-block, and that 
his failure was negligence for which the company was liable. But 
the foreman and engineer were coservants with the appellee, and 
the appellant is not liable for injuries received by one through the 
neglect or carelessness of the other. 46 Tex., 550; 51 Tex., 274; 
Wood’s Master and Servant, sec. 437. 

Il. Appellee was guilty of contributory negligence. The allega- 
tions in his petition and the evidence show that he had actual 
knowledge of the condition of the pile-driver, and that he knew, or 
should have known by the exercise of ordinary care, of the char- 
acter and reputation of the engineer. Wood’s Master and Servant, 
secs. 365, 366, and note; id., secs. 368, 371-5, and notes, page 749. 

III. The burden of proof is on the appellee to show that he could 
not have avoided the injury by due care on his part, and the fourth 
charge of the court is erroneous. Wood’s Master and Servant, 
sec. 382. 

IV. The injury was caused by the negligence of a coservant, or 
by the intervention of a third person for whose act the appellant is 
not liable. 51 Tex., 121. 


T. J. Brown and J. O. Nicholson, for appellee. 

I. Appellee did not know of the dangerous character of the ma- 
chinery, nor of the reckless character of the engineer, and it was 
not contributory negligence in him to work at the point that he did. 
L. 8. & M. R. R. v. Lavely, 5 A. & E. R. R. Cases, 549. 

. . IV. James McDonald was the agent of appellant, in full 
charge of the work, with power to employ men and discharge, and 
his knowledge and acts bind it. 53 Tex., 206; 2 Am. & Eng. R. R. 
Cases, pp. 105-7; Pierce on Railroads, p. 368, and cases cited in 
note 4; 53 N. Y., 549, 553; 1 Am. & Eng. R. R. Cases, pp. 112-14; 
2 Thompson on Neg., pp. 1054 (3), 994; Chapman »v. E. R. Rh. Co., 55 
N. Y., 579; Brabbits v. C. & N. W. It. R. Co., 38 Wis., 289. 

V. Appellee was injured by the defects in the pile-driver and the 
carelessness of appellant’s engineer, both of which were known to 
its agent, and it is liable for damages. Malone v. Hathaway, 64 
N. Y., 5; 2 Thompson on Neg., 1030; Stoddard ». St. L. Rh. K., 65 
Mo., 514. 
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VI. James McDonald, appellant’s agent in charge of the work, 
knew the defects of the machinery and recklessness of the engineer, 
and ordered appellee to perform the work, and it is responsible for 
the injury resulting from the defects of the machinery and the care- 
lessness of the engineer. 2 Thompson on Neg., 1010, 1011; Patter- 
son v. Pittsburg & C. R. R., 76 Pa., 393; Conroy v. Vulcan Iron 
Works, 62 Mo., 35; L.S. & M. R. R. v. Lavely, 5 A. & E.R. R. 
Cases, 549; O. & M. R. R. vw. Collarn, 5 A. & E. R. R. Cases, 554; 
Howard Oil Co. v. Farmer, 56 Tex., 301. 

VII. The verdict of the jury is warranted by the law and the evi- 
dence, and this court will not reverse for an error in the charge 
which did not mislead the jury. 14 Tex., 465; 17 Tex., 414; 40 
Tex., 548; 2 Tex., 287; Green’s Pleadings, p. 386, sec. 1060. 


Srayton, AssocraTE Justicr.— An examination of the several mat- 
ters assigned as error in detail, in this opinion, will not be attempted. 
The assignments are very general in their character, but have all 
been considered, and we are of the opinion that there was no error 
in overruling the general and special exceptions to the petition; and 
we are further of the opinion that the charge, taken as a whole, in 
view of the uncontroverted facts in proof, was as favorable to the 
appellant as could have been given, and we will only consider such 
matters in this opinion as are necessary to the further proper dispo- 
sition of the case. 

It appears that, on the day of the injury to the appellee, he was 
in the employment of the appellant as a carpenter, engaged in 
bridge building upon the appellant’s railway; that in the construc- 
tion of a bridge, he and others were engaged under the direction 
and control of one McDonald, who was employed by the appellant, 
and by it given control over the work and men engaged upon it, 
with full power to employ and discharge hands. 

It further appears that in the prosecution of the work a pile 
driver was used, which, on the day before the injury occurred, be- 
came defective by reason of the breaking of what is known as the 
“snapper-block,” which is so constructed that when the hammer of 
the pile-driver is drawn to such elevation as is desired, the pressure 
of the arms of the “ snapper-block ” upon the upright beams upon 
and between which the hammer ascends and descends, the hold of 
the “snapper-block ” upon the hammer is released and it descends 
without hindrance upon the pile, after which the “ snapper-block ” 
is lowered and attaches to the hammer until it is elevated again to 
the highest point to which it is to be raised, when it releas2s its hold 
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and the hammer may descend. It appears that there is such an ad- 
justment to the “snapper-block,” that just before it reaches the 
point from which the hammer is to fall, it makes a noise to warn 
hands of the fall of the hammer, which may be heard for a consid- 
erable distance. When the injury occurred the “ snapper-block ” 
was not in use, but the rope by which the hammer was raised was 
attached to it, and ran over a pulley on the upper part of the pile- 
driver, and thence to and around a drum which was turned by a 
steam engine to elevate the hammer, which was permitted to fall by 
reversing the engine. On the day that the injury to appellee oc- 
curred, he with others was engaged in driving piles for a bridge, and 
after one had been partially driven, it lost its upright position, and 
it became necessary to restore it, when the appellee was directed by 
McDonald, the foreman, to take a crow-bar and assist in replacing 
the pile in proper position. To do this, it was necessary for him to 
go between the leads or upright beams, between which the hammer 
ascends and falls, and to place the foot which was crushed on one 
of the leads, in such position that the hammer would crush it in 
falling. Appellee obeyed the instructions, while the other hands 
were assisting with a rope to adjust the pile, and while in that posi- 
tion, without any notice to the appellee, the engineer reversed the 
engine and permitted the hammer to fall, which so crushed and 
injured his foot that amputation became necessary. 

It appears that the engineer was under instructions from the fore- 
man not to reverse the engine and permit the hammer to fall until 
he should direct him to do so; but that, upon the occasion when ap- 
pellee was injured, the engineer did reverse the engine without 
direction from the foreman so to do, some other person, not identi- 
fied by the evidence, having given such direction, which was heard 
by the foreman, but not by the appellee. 

There was evidence tending to show that the engine with which 
the pile-driver was operated was defective, and that the appellee 
knew nothing of such defects. 

The evidence also shows that, while the engineer was a skillful 
man, yet that he was careless and reckless in managing his engine 
with reference to the safety of men engaged at work with the pile- 
driver; and McDonald, the foreman, testified that such was his 
character, and that more than once he had cursed him for reversing 
the engine without orders from him; but it does not appear that 
the appellee had notice of the careless or reckless character of the 
engineer, nor that he had done any act while the appellee had been 
in the work which would indicate that such was his character. 
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The pleadings alleged the defects in the pile-driver and engine, 
and also the carelessness of the engineer, and that the same was 
known to the railway company, or might have been by the use of 
ordinary care, and negatived such knowledge upon the part of the ~ 
appellee except in reference to the defect in the pile-driver. 

The immediate cause of the injury was not the defect in either 
the engine or pile-driver, but was the carelessness or recklessness of 
the engineer in reversing the engine before he was directed to do so 
by the foreman, McDonald, by whom he was instructed to look to 
him alone for orders to reverse the engine; hence it becomes un- 
necessary to consider what the rights of the parties would be if the 
injury had resulted from defective machinery, of which the appellee 
had notice, or might have had notice by the exercise of due care. 

The position in which the appellee was working at the time of 
the injury was evidently one of danger; and in so far as he knew 
of any defects in the machinery, or by due care might have known 
of such defects, he took the risks incident to the work, although di- 
rected by the foreman to perform the particular act which he was 
doing at the time he received the injury, it not appearing that he 
was a man unaccustomed to the business; and if he knew, or by 
due care might have known, of the careless and reckless character 
of the engineer, then he took the risk of injury from his careless- 
ness or recklessness, as he continued in the business and placed him- 
self in a position to be injured by the act of that person. The 
general rule, that the master is not liable for an injury inflicted upon 
a servant by the carelessness, recklessness or fault of a fellow-serv- 
ant engaged in the common service, is well recognized, and em- 
ployees are presumed to take the natural risks incident to their 
employment, but are not presumed to take such risks as result from 
the master’s negligence. 

The duty which a corporation owes to its servants is the same as 
every other master owes; the only difference between individuals 
and corporations in this respect being, that the individual can dis- 
charge the duty in person, while the corporation can only do so by 
its officers or agents. 

The rule in reference to the duty and obligation of a corporation 
in the employment of servants is thus well stated i in Pierce on Rail- 
roads, 374: “The company, like any master, is under an obligation 
to its servants to use reasonable care to associate with them fellow- 
servants having the ordinary care and skill required in the service to 
be performed, and is liable to them for injuries resulting from the 
negligence and incompetency of fellow-servants, which it might 
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have prevented by the exercise of such care. This duty and lia- 
bility, like that which relates to the road and its appointments, is 
continuing, and governs the company both in the original choice of 
its servants and in their discharge when they subsequently become 
incompetent.” 

If, in the case under consideration, the foreman, McDonald, had 
been the master instead of an agent, knowing, as he evidently did, 
the incompetency of the engineer, there could be but little, if any, 
doubt, that he would have been liable to the appellee, if, while in 
his employment, without knowledge or means of knowledge by the 
appellee of the character of the engineer, he had been injured under 
the circumstances evidenced by the record. He knew of the care- 
lessness of the engineer in the very respect which led to the injury 
of the appellee. He testified as follows: “I had given him orders 
not to go ahead until I gave the word; to wait for my orders; he 
had to look to me for his orders to go ahead. I had not given him 
the order, but some one else did. I had often cursed him before that 
for not waiting for my orders. I had to see that everything was 
clear and all right before giving the orders to go ahead.” With 
this knowledge the engineer was continued in an employment haz- 
ardous to the lives of all other employees, and, without notice to 
the appellee of such carelessness of the engineer, he was directed to 
perform an act made dangerous by the carelessness of the engineer, 
but for which the act might have been performed with safety. 
Under the finding of the jury, the evidence and charge of the court 
veing considered, it must be held that the appellee had no notice of 
the carelessness of the engineer, and that McDonald did have full 
notice. 

It thus becomes necessary to consider the relation of the fore- 
man, McDonald, to the railway company, to determine whether his 
acts, knowledge and negligence are to be considered the acts, 
knowledge and negligence of the company. In the nature of 
things, a corporation can only act through its officers and agents; 
and it would seem that when a superintending agency, carrying 
with it the power to select, employ and discharge employees, is 
intrusted to an agent, that his act, knowledge and negligence should 
be deemed that of the corporation in reference to all matters in re- 
gard to which the corporation has given to such agent the power to 
do those things which the corporation is bound to do for the pro- 
tection of employees. 

It may for the strongest reasons be held, that when a corporation 
clothes an agent with power to select, employ and discharge em- 
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ployees, and to manage and control the business in which they are 
engaged, that the corporation should be held responsible for the 
want of care by such agent which leads to the employment of in- 
competent servants, by reason of whose negligence or incompetency 
injury results to other servants; for there is an implied duty, if not 
contract, upon the part of the master to employ careful and com- 
petent servants, with reference to which the engagement between 
the master and servant is made; and from this responsibility it 
seems reasonable that the master should not be permitted to dis- 
charge himself by delegating his power to some other person to do 
that which is incumbent upon himself. 

The duty of the master to furnish suitable and safe machinery 
and material stands upon no higher or other ground than does the 
duty of the master to employ. competent and careful servants. In 
reference to the duty of a corporation to furnish suitable machinery, 
in the case of Hough v. Railway Co., 100 U.3S., Justice Harlan 
delivering the opinion of the court, and adopting the language of 
the supreme court of Massachusetts in the case of Ford v. Fitchburg 
R. R. Co., 110 Mass., 241, said: “The rule of law which exempted 
the master from responsibility to the servant for injuries received 
from the ordinary risks of hisemployment, including the negligence 
of his fellow-servants, does not excuse the exercise of ordinary care 
in supplying and maintaining proper instrumentalities fer the per- 
formance of the work required. One who enters the employment 
of another has a right to count on this duty, and is not required to 
assume the risks of the master’s negligence in this respect. The 
fact that it isa duty which must always be discharged, when the 
employer is a corporation, by officers and agents, does not relieve 
the corporation from that obligation. The agents who are charged 
with the duty of supplying safe machinery are not, in the true sense 
of the rule relied on, to be regarded as fellow-servants of those who 
are engaged in operating it. They are charged with the master’s 
duty to his servant. They are employed in distinct and independ- 
ent departments of service, and there is no difficulty in distinguish- 
ing them, even when, the same person renders service by turn in 
each. . . . Theco’poration is equally chargeable, whether the 
negligence was in originally failing to provide, or in afterwards fail- 
ing to keep its machinery in safe condition.” 

Speaking upon the same subject in the case of Gilman v. Eastern 
R. R. Co., 13 Allen, 440, Gray, Justice, says: “The master is bound 
to use ordinary care in providing suitable structures and engines and 
proper servants to carry on his business, and is liable to any of their 
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fellow-servants for his negligence in this respect. This care he can 
and must exercise, both in procuring and in keeping or maintaining 
such servants, structures and engines. If he knows, or in the exer- 
cise of due care might have known, that his servants are incompe- 
tent, or his structures or engines insufficient, either at the time of 
procuring them or at any subsequent time, he fails in his duty. 
For the management of his machinery and the conduct of his serv- 
ants, he is not responsible to their fellow-servants; but he cannot 
avail himself of this exemption from responsibility when his own 
negligence in not having suitable instruments, whether persons or 
things, to do his work, causes injury to those in his employ. He 
cannot divest himself of his duty to have suitable instruments of 
any kind, by delegating to an agent their employment or selection, 
their superintendence or repair. A corporation must, and a master 
who has an extensive business often does, perform this duty through 
officers or superintendents ; but the duty is his, and not merely theirs, 
and for negligence of his duty in this respect he is responsible.” 

The same principles are announced in the following cases: Tyson 
v. S. & N. Ala. R. R. Co., 61 Ala., 556; Booth v. B. & A. R. R. Co., 
73 N. Y., 40; Frazier v. The Pa. R. R. : o., 38 Pa. St.. 111; Brab- 
bits v. The Chicago & N. W. R. R. Co., 38 Wis. 299; Kansas 
Pacific R. R. Co. v. Little, 19 Kans., ns : “Mobile & Montgomery 
R. R. Co. v. Smith, 59 Ala., 246; The Cumberland «& P. R. fh. Co. 
v. Moran, 44 Md., 284. The same principles were recognized by 
this court in the case of Railway Co. v. Dunham, 49 Tex., 188. 

An application of these principles to this case fixes upon the ap- 
pellant a liability to the appellee for the injury which he received. 
McDonald was its representative, to whom it had confided a duty 
which was its own. However careful he may have been in selecting 
the engineer in the first instance, he knew at the time the injury oc- 
curred, and prior to that time, that the engineer was unfit for the 
employment, and yet he continued him in an employment by which 
he imperiled the lives of other employees. It not appearing that 
the appellee had notice, or might have had notice, of the careless or 
reckless character of the engineer, by the exercise of due care, the 
judgment must be and is affirmed. 

AFFIRMED. 

[Opinion delivered January 16, 1883.] 
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Joun Timon v. Joun Watreteap. 
(Case No. 1485.) 


1. FoRMER JUDGMENT IN BAR.— A deed was made which recited that it was upon 
condition thata suit then pending between the vendor and a third party should be 
determined in the vendor's favor. The suit was determined in the district. court 
against the vendor, and within two years, but before any steps were taken to 
carry the case to the supreme court by appeal or writ of error, that deed was 
offered as evidence of title by the vendee in a suit for land brought against him 
by such third party. Held, 

(1) A charge of the court directing the deed to b2 disregarded by the jury was 
proper. 

(2) The plea of outstanding title in the vendor could not avail; the judgment 
was a bar in any suit between the plaintiff and one claiming under the vendor in- 
volving the same subject matter. 

2. Esrorpre..— The congress of the republic of Texas passed an act in 1845 requiring 
the owners of land in San Patricio county, whose lands had not been correctly 
marked and designated, to have them resurveyed within two years. The owner 
of a Spanish grant, after the two years had expired, had his land resurveyed in 1848, 
the corners marked on the ground, and the resurvey recorded in the book of re- 
surveys in the county surveyor’s office, and delineated on the map. In a suit 
between the vendee of that owner of the grant and a patentee under recent loca- 
tion, claiming, under patent from the state, land outside of the limits of the grant 
according to the resurvey, but claimed by the vendee to be within the calls of the 
original grant, held, 

(1) That the vendee under the grant, claiming in privity of estate to the owner 
of the Spanish grant, who marked and recorded his boundaries, was estopped from 
averring as against the subsequent locator that other and different lines than 
those marked and recorded inclosed the land. 

(2) This case distinguished from Love v. Barber, 17 Tex., 11, and Saunders v. 
Hart, 57 Tex., &. 

(8) The surveyor making the resurvey will be presumed to have done his duty. 

(4) The record of the resurvey, showing that the work was done at the instance 
of the owner, gave notice to the world of the extent of his claim. 

(5) The resurvey and map of the old grant remaining in the office for over thirty 
years before the location on which the patent issued, showed an acquiescence in 
their correctness by the owner of the grant and his vendees. 

(6) The record of a survey, when properly made in the surveyor’s office, is notice 
to the world of the lines and boundaries claimed by the owner of the land. 


Aprrat from San Patricio. Tried below before the Hon. D. P. 
Marr. 

This was a suit of trespass to try title, brought by Whitehead 
against John Timon, to recover a third of a league of land de- 
scribed in a patent issued to Hiram Riggs. Timon claimed that the 
land was part of a colonial grant issued to Juan de la Garza. 

It was admitted that the appellee, Whitehead, was the owner of 
whatever right was acquired by the patent to Riggs, and that the 
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appellant, Timon, was the owner of the Juan de la Garza grant of 
one league. 

Whitehead contended that his location was not in conflict with 
the Garza grant, either as originally surveyed or as resurveyed for 
John Young, one of Timon’s vendors; and further claimed that if 
there should be any conflict with the Garza, as originally surveyed, 
that by the resurvey made for John Young, under whom appellant 
claimed, the appellant was estopped from claiming any land not 
embraced in the resurvey. 

Appellant also contended that if the land called for in appellee’s 
patent was not in conflict with the De la Garza grant, that it was in 
conflict with the ¢ej/dos or town tract of San Patricio. 

Appeliee contended that the land was not in conflict with the 
town tract, and that this question was res adjudicata, having been 
three times settled by judgment of the district court; first, between 
the town of San Patricio and one James McGloin; second, in a 
suit by the town against this appellant and others, being suit No. 
230 of docket of district court of San Patricio county; and 
third, in a suit between the town of San Patricio and the appellant 
and others (same parties as last suit), and No. 267 on docket of 
district court. 

Appellant offered a deed by T. H. O’Callaghan, as mayor of San 
Patricio, to Timon. It was objected to as without consideration 
and void, and ordered to be disregarded. The paper recited that 
the land was in litigation, and the sale and payment for it was con- 
ditioned on the determination of the suit then pending in favor of 
the town of San Patricio, and the only consideration mentioned in 
the document was that “said John Timon, having executed his 
written obligation to pay for the land the sum of one dollar for 
each and every acre of the same, on the rendition of final judg- 
ment in favor of the corporation in the suit now pending as afore- 
said.” Final judgment was not rendered in favor of the corporation, 
but in favor of Whitehead and others. 

The resurvey of the Garza grant, and its registry and being 
mapped, are sufficiently stated in the opinion. 

The court charged the jury: “The defendant, by his pleading, 
admits that he was in possession of the land sued for, and he claims 
the same under two purchases, one under the Juan de la Garza 
grant, and the other under the corporation of San Patricio, through 
deed by Thos. O’Callaghan for himself and as mayor of the town 
of San Patricio. As to this last purchase, the jury are instructed 
that the defendant, having made such purchase pending a suit for the 
land by said corporation of San Patricio against the plaintiff White- 
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head, and that suit having been decided in favor of said plaintiff 
against the corporation, the defendant is now estopped from claim- 
ing title to the land under the corporation of San Patricio, and his 
said deed from O’Callaghan is invalid, because the condition upon 
which it was to vest title in defendant has not been shown to have 
happened, and consequently the jury should find for the plaintiff, 
unless they find, from the evidence before them, that the land men- 
tioned in plaintiff’s patent lies within the Juan de la Garza survey ; 
and if the jury believe, from the evidence, that the land patented 
to plaintiff is within the limits of the Juan de la Garza survey as 
originally made, they will find for defendant, unless they find from 
the evidence, and under the charge of the court, that the defendant, 
by some act of his or those under whom he claims, is estopped from 
claiming the land patented to plaintiff.” 

The fourth clause of the charge was as follows: “If the jury be- 
lieve, from the evidence, that John Young (one of the vendors of 
defendant) had the lines of the De la Garza grant established in 
1848 by an actual survey, and if the boundaries so made were ac- 
cepted by him as the true and real boundaries of said grant, and if 
this survey was duly of record in the surveyor’s office at the time 
that plaintiff located the land in controversy, and by reason of such 
survey or resurvey the plaintiff was induced to locate, and did 
locate, the land in controversy, in good faith, believing it to be va- 
cant as a part of the public domain, then, if such facts are shown, 
the defendant would be estopped from claiming the land so located 
by the plaintiff, and your verdict should be for plaintiff if the land 
lies out of this survey of 1848. But if the jury believe, from the 
evidence, that plaintiff was not in fact misled or deceived in locat- 
ing the land by this survey of 1848, then defendant would not be 
estopped from asserting title to the land under the De la Garza 
grant as originally made.” 

Verdict and judgment for plaintifi Whitehead. 


Pat O Docherty, for appellant. 

I. The first error assigned is that the court erred in its charge to 
the jury as to what would constitute an estoppel, and as to the law 
applicable thereto. Burleson v. Burleson, 28 Tex., 415, and authori- 
ties there cited; Love v. Barber, 17 Tex., 312; Williams v. Chandler, 
25 Tex., 11; Page v. Arnim, 29 Tex., 69. 

II. The court, in withdrawing from the consideration of the jury 
by its charge, the deed made by T. H. O’Callaghan, as mayor of San 
Patricio and for himself, to the defendant, committed error. 

. . . V. The fifth error assigned is as to admitting in evidence 
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the copies of the judgments in San Patricio and Nueces counties, 
over the objections of the defendant; the judgments in San Patri- 
cio county not being final judgments, and the judgments in Nueces 
county having no reference to any of the issues in this case. 

As to the first error assigned, it is evident that the court misdi- 
rected the jury as to what would constitute an estoppel. Before a 
party can be estopped by an act done, he must be shown to have 
done the act, set up as an estoppel, with a full knowledge of his 
rights, and the party asserting the estoppel must show that he was 
deceived by such act. The effect of an estoppel is to prevent the 
assertion of an unequivocal right, or preclude a good defense, and 
justice demands that it should not be enforced unless substantiated 
in every particular. The ground upon which the estoppel proceeds 
is fr aud, actual or constructive, on the part of the person sought to 
be estopped. What will amount to asuggestion of falsehood, or the 
suppression of truth, may be difficult to determine in all cases; but 
some turpitude, some inexcusable w rong, that constituted the direct 
motive, or induced the outlay or purchase, is necessary to give 
silence or acquiescence the force of an estoppel. Ilence the igno- 
rance of the true state of the title on the part of the purchaser must 
concur with wilful misrepresentations on the part of the person 
estopped. If the real owner knowingly permit a third person to 
purchase property without notice of his claim from the apparent 
owner, he will be estopped from asserting his title against such in- 
nocent and bona fide purchaser. But in order to apply an estoppel, 
it is indispensable that the party standing by and concealing his 
rights should be fully apprised of them, and should by his conduct 
or gross neglect encourage or influence the purchase ; for if he be 
ignorant of his rights, or any fact connected with them of impor- 
tance, or if the purchaser knew them, or if his acts, silence or neg- 
lect do not mislead, or in any manner affect the transaction, there 
can be no just inference of actual or constructive fraud on his part. 

tights can be lost or forfeited only by such conduct as would make 
it fraudulent and against conscience to assert them. Now what is 
the evidence as to any act of the defendant, or of those under whom 
he claims, by which he should be estopped from asserting title to 
the land claimed by the plaintiff in this action as being a part of the 
Juan de la Garza league? It is only this: that on the records of 
the office of the district surveyor of the land district of San Patricio 
a resurvey of the Juan de la Garza land appears, made at a_ place 
different from where the land was originally located. 

How, or for what reason, the resurvey of this land was made, it 
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is impossible at this date to say; but from the many fraudulent 
transactions in land matters, especially in western Texas, it is safe 
to say that it was, if made at all, done with a fraudulent intent, and 
for the purpose of confusing the boundaries of the adjacent lands, 
and thus leaving vacancies between adjacent grants, so that location 
could be made, as in this instance. Will the court so enlarge the 
doctrine of “estoppel” as to assist these parties in perpetuating a 
fraud? 


Wii; Cuter Justice.— The appellee claimed the land in con- 
troversy under a patent to Hiram Riggs, dated July 10, 1879, and 
appellant claimed it under two Mexican grants, one to the town of 
San Patricio, of four leagues as an ejidos, ‘and the other of a league 
to Juan de la Garza. The validity of these several original titles 
was not in dispute; and a regular chain of title to the Riggs sur- 
vey was shown in appellee, and to the Juan de la Garza grant in 
appellant. The conveyance from the corporation of San Patricio 
to Timon of a portion of its ej7dos was made upon condition that a suit 
then pending, in which the corporation was plaintiff, and the firm of 
Coleman, Mathis & Fulton, together with John Whitehead, the appel- 
lee, were defendants, in which the title to the land conveyed was 
involved, should be determined in its favor. It was proven that in 
said suit judgment final had been rendered in the district court in 
favor of defendants, and that up to that time no steps had been taken 
to remove it for revision to the supreme court. 

It is assigned for error that the court should not have charged 
the jury to disregard said deed to Timon. This assignment is not 
well taken, for he purchased pending the suit brought by the city 
for the land, with full knowledge of it, and in effect ‘agreed that he 
should receive no title by the conveyance unless that suit should be 
decided in favor of his grantee, which it was not. It is of no im- 
portance that a writ of error from the judgment of the district 
court could be sued out, the two years of limitation not having ex- 
pired. No steps had then been taken to obtain such writ, and the 
judgment was at the time of the trial, for all purposes of the cause 
then at bar, a final judgment. 

As Whitehead, the appellee, was a party to that suit and judg- 
ment, the plea of outstanding title in the corporation could not 
avail. The judgment was a bar to any suit between him and one 
claiming under the corporation involving the same subject matter. 
The question of title to the land on which the Riggs certificate was 
located, as between him and the corporation, was res adjudicata, 






Towon v. WuirEneEAD. 





Opinion of the court. 





and Timon, as the assignee of San Patricio, could not litigate it 
again in this action. 

The decision of this appeal must turn upon the charge of the 
court on the subject of estoppel, regardless of all proof as to the 
true boundaries of the De la Garza grant, and of whether or not 
they conflicted with the Riggs survey. For the verdict of the jury 
might have been, and doubtless was, influenced by this charge. 

This charge was as follows: “If the jury believe, from the evi- 
dence, that John Young (one of the vendors of defendant) had the 
lines of the De la Garza grant established in 1848 by an actual sur- 
vey, and if the boundaries so made were accepted by him as the 
true and real boundaries of said grant, and if this survey was duly 
of record in the surveyor’s office at the time that plaintiff located 
the land in controversy, and by reason of such survey or resurvey 
the plaintiff was induced to locate, and did locate, the land in con- 
troversy, in good faith, believing it to be vacant as a part of the 
public domain, then, if such facts are shown, the defendant would 
be estopped from claiming the land so located by the plaintiff, and 
your verdict should be for plaintiff if the land lies out of this sur- 
vey of 1848. But if the jury believe, from the evidence, that 
plaintiff was not in fact misled or deceived in locating the land by 
this survey of 1848, then defendant would not be estopped from as- 
serting title to the land under the De la Garza grant as originally 
made.” 

The rule of estoppel by conduct is laid down as follows: “ When 
one by his conduct wilfully causes another to believe the existence 
of a certain state of things, and induces him to act on that belief 
so as to alter his previous position, the former is concluded from 
averring, against the latter, a different state of things as existing at 
the same time.” Big. on Estoppel, 479. This is the exact rangeage 
of Lord Denman in the case of Pickard v. Sears, 33 Eng, C. L. 

tep., p. 117, and has been followed universally by the highest de 
“ America, including our own supreme court in the case of Love 

. Barber, 17 Tex. , 312, and others since decided, as expressive of 
the whole doctrine on the question. 

An analysis of the charge will show that it fully meets the requi- 
sites of this rule. It requires, first, that Young, under whom Timon 
claimed, should have had the lines of the De la Garza grant estab- 
lished in 1848. This action on Young’s part would not of itself 
have prejudiced his right to claim any “other boundaries, if nothing 
was done to show that he accepted them as the correct boundaries 
of his land. Love v. Barber, supra. But the charge goes further, 
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and requires that Young should have accepted these lines as the true 
boundaries of his grant. Still some of the elements of an equita- 
ble estoppel are lacking. The extent of Young’s claim, as defined 
by these boundaries, must have been brought to the knowledge of 
the party pleading the estoppel. Hence the charge requires further, 
that the j jury must believe that the survey was duly recorded in the 
surveyor’s office at the time appellee located the land in contro- 
versy. This brings the character and extent of Young’s claim to 
the knowledge of the world, as much so as if directly stated by 
Young, and is calculated to influence the conduct of parties seeking 

vacant land to locate upon in San Patricio county. The charge, as 
a last element of the estoppel, requires that the jury should find 
that appellee was induced by this conduct of Young to locate, and 
did locate, the land in good faith, believing it to be vacant. This is 
that change in position induced by the conduct of another so neces- 
sary to constitute an estoppel. 

Here, then, we have all the necessary constituents of an equitable 
estoppel. The conduct of Young in having his land resurveyed 
and the new field notes placed upon the record, was sutfticient to 
make the public believe the existence of the fact that the land in- 
cluded in those field notes was all that he claimed as embraced in 
the Garza grant. Informed of this by an examination of the - 
records, W hitehead alters his previous position so far as to become 
a locator upon land not included in Young's recorded boundaries. 
Shall one claiming in privity of estate to Young be allowed to aver 
against Whitehead that a state of things different from what 
Young had placed upon the records existed at the time, viz., that 
other and different lines inclosed the land ? 

This case differs in important particulars from that of Love »v. 
Barber. In that case the surveyor testified that he did not return 
the field notes to be recorded, nor was he instructed to record the 
same as an official act. That the survey was not made as an official 
act, to be returned and recorded in his official capacity. It was 
under a private employment that he resurveyed the land. And in 
that case the surveyor was employed to resurvey and remark 
the old lines, and did not perform his duty, but changed them and 
made new corners so as to contract the owner’s boundaries, and the 
work was repudiated by his employer. 

No one seeking vacant land for location would be guided by sur- 
veyor’s marks alone, but would look to the records of his office for 
the true facts. A record of a survey, when properly made in the 
surveyor’s office, is notice to the world of the lines and boundaries 
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claimed by the owners of the land. From these surveys the county 
map is made. All persons having their surveys made part of such 
records must know that parties in search of vacant lands for loca- 
tion will be guided by them. In other words, will be induced to 
change their position, and will incur loss and unnecessary expense, 
if such records do not speak the truth. 

The case of Saunders v. Hart, 57 Tex., 8, differs in almost every 
essential from the present one. It was held there, that the act of 
the surveyor in running the lines should have been authorized by 
the individual against whom the estoppel was pleaded in order to 
bind him, or he must subsequently have ratified it after full knowl- 
edge of the facts. “ Long acquiescence, ” says the court, “might 
be “evideno e of such ratification, and if, in the meanavhile, the line 
thus established had been acted upon by an innocent third party 
under such circumstances that his rights would be materially preju- 
diced should the line be subsequently changed, it might bind the 
true owner by estoppel.” The charge of the court in the present 
case brings it exactly within this rule. 

In the case of Saunders v. Hart, the surv ey made at the request of 
Tucker gave him more land than did his or iginal survey. The estop- 
pel was claimed, not against him, but against the state of Texas, 
upon whose land this new survey encroached. The only ground of 
estoppel was acquiescence on the part of the state in the recorded 
lines. Whilst Tucker might have estopped himself from claiming 
beyond such lines, he could not by his act estop other parties 
claiming i in opposition to them. However, it was proven that the 
state repudiated these new boundaries so soon as made known to the 
proper authorities. Finally, the decision was rested on the ground 
that the doctrine of estoppel did not apply ordinarily to a state, as 
it does to individuals. Further comment on this case is unnecessary, 
as it is so clearly different in all its aspects from the one now under 
decision. 

Upon the whole, we conclude that there is no material error in 
the charge. Did the facts of the case warrant it? On the trial of 
the cause James Gaffney, the then county surveyor, produced the 
records of the surveys of San Patricio county, and amongst them 
was a resurvey for John Young of the De la Garza tract, dated Jan- 
uary 6,1848. It begins: “Survey for John Young, assignee of Juan 
de la Garza, of twenty-six labors of land.” These field notes were 
in the resurvey book. This survey purported to be made by one 
Swing, the surveyor of San Patricio county at the time, and a map 
of the county made by him and kept in the office had the lines of 
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the survey delineated on it according to said field notes. Gaffney’s 
map of the county was plotted in the same way. This was perhaps 
the best evidence on the subject which could be obtained after a 
lapse of more than thirty years. The surveyor was presumed to 
have done his duty and to have acted in accordance with the state- 
ments of his survey. If so, the records themselves showed that the 
work was done at the instance of Young for the purpose of being 
recorded, and thereby giving notice of the extent of his claim. The 
survey and the map had remained in the office for thirty years at 
the time the Riggs certificate was located on it, w ithout obj jection 
on the part of the claimants of the Garza tract. This showed an 
acquiescence on the part of Young and those claiming under him in 
its correctness. ° 

An act of congress was passed in 1845 requiring the owners of 
lands in San Patricio county, where the lands had not been correctly 
and permanently marked and designated, to have them resurvey ed 
within two years. These resurveys were to be regarded ag the only 
true boundaries of the land. Although the two years had expired 
when this survey occurred, it was doubtless the object of Young in 
making it, to accomplish the purpose mentioned in the act, which 
he could do by agreement, perhaps, as well as under compulsion. 
His survey was recorded in the same book with those made under 
the law, and we think should be binding upon those claiming in 
privity with him after so great a lapse of time. 

Taking the facts altogether, we think there was evidence sufficient 
to warrant the charge of the court on the subject of estoppel, and 
that there is no error in the judgment, and it should be affirmed. 


AFFIRMED. 


[Opinion delivered January 16, 1883.] 


Justice Sraytron did not sit in this case. 





Exxten GiitrrAm v. RepeccaA Nout er At. 
(Case No. 1481.) 


1. Descent — PARTITION OF COMMUNITY PROPERTY.—Lhe law of descent announced, 
and the principle stated, that when the husband, after his wife’s death, has con- 
veyed by metes and bounds a portion of a tract of Jand in which his deceased wife 
owned a community interest, her heirs are entitled, on partition, to be remuner- 
ated for their share of the purchase money by having an allowance made them 
therefor out of his interest in the part of the tract remaining unsold. 
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. Homestrap.— The widow who, during the life and at the death of her busband, 
occupied with him a homestead on a tract of land which belonged, as community 
property, to the deceased husband and the wife of a former marriage, is entitled, 
on partition with the heirs of the first marriage, to have her deceased husband's 
interest set aside, and to retain on it a homestead so long as she may choose to 
occupy it as such. The heirs of the wife by a former marriage are entitled to so 
have the land partitioned that their interests, inherited from her, may be set aside 
to them in severalty. 

3. Same.—In such a case, while the fee of the land descended (there being no heirs 
by the second marriage) to the children of the first marriage, it did so subject to 
the homestead rights of the widow of the second marriage in the interest owned 
by her husband. 

. CAsEs APPROVED.— Clements v. Lacy, 51 Tex., 165, and Pressley’s Heirs v. Robin- 
son, 57 ‘Tex., 453, approved. 

)’. HomesreEap.— The homestead right of a widow does not attach to the undivided 
interest of the children of the deceased husband inherited from his wife by a for- 
mer marriage. 

. CONSTITUTION CONSTRUED.— The constitution of 1876, art. XVI, sec. 52, refers in 
its terms only to a descent of land to the heirs of one of the spouses occupying at 
the time of death. The prohibition against partition is against those who claim 
as heirs of the estate of the decedent, not to those claiming an interest in the 
land through other titles. 


ArreaL from Fayette. Tried below before the Hon. L. W. 


Moore. 

This suit was brought by Rebecca Null and others, plaintiffs in 
the court below, on April 28, 1881. The petition in substance set 
up that Richard Gilliam and his wife, Louisa, during marriage ac- 
quired a tract of two hundred and forty-two and one-half acres of 
land in Fayette county, and that the same was community property ; 
that Mrs. Louisa Gilliam died, leaving four children, named Gustavus, 
Henry, Susan and Annie; that the two daughters subsequently died 
unmarried and intestate, but the two sons married and died leaving 
children; Gustavus leaving one child, named Richard Henry Gil- 
liam, and Henry leaving two children, named William Henry Gil- 
liam and Alfred Grant Gilliam; that Richard Gilliam, after the 
death of his wife, Louisa, sold one hundred acres to English and six- 
teen acres to Coyle off said tract of two hundred and forty-two and 
one-half acres; that Richard was dead, and Mrs. Ellen Gilliam was 
his surviving widow, and in possession of the unsold balance of the 
tract. Plaintiffs further alleged that Richard Gilliam, in selling 
the one hundred and sixteen acres, really intended to sell his com- 
munity half interest in the two hundred and forty-two and one-half 
acre tract; that the plaintiff, Richard Henry Gilliam, was the owner 
of an undivided one-fourth of said two hundred and forty-two and one- 
half acres; that the other two grandchildren together owned a fourth, 
and the undivided balance belonged to said Coyle and English, in 
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proportion to their respective purchases, and that the surviving 
widow, Ellen Gilliam, had no interest in the land. <A partition was 
asked for between the grandchildren and the defendants Coyle 
and English, and the court, in effect, was asked to adjudge that 
the widow, Ellen Gilliam, take nothing. 

The defendants Coyle and English, on May 18, 1882, filed sep- 
arate answers in which they set out their titles derived through 
Richard Gilliam, and also pleaded the three, five and ten years’ stat- 
utes of limitation. 

On May 20, 1882, Ellen Gilliam answered, setting up that she 
and Richard Gilliam married on September 12, 1875, and lived 
together until his death on December 11, 1876, at his residence on 
the unsold balance of the two hundred and forty-two and one half 
acre tract; that for many years previous to their m irriage this 
had been his homestead, and continued to be until his death, and 
that since his death, she, as his surviving widow, had claimed, used 
and occupied it as her homestead; that it consisted of about one 
hundred and fifty acres of land, and that it was the separate prop- 
erty of her deceased husband. She further alleged that her deceased 
husband moved on to and improved the land as his homestead after 
the death of his first wife, Louisa, putting seventy acres in cultiva- 
tion, and building houses, ete., thereon, all of which were permanent 
and valuable improvements, worth $300; and that since the death 
of her husband, she, in good faith, believing it to be her homestead, 
had made thereon other permanent and valuable improvements, speci- 
fying the same, of the value of $800. She prayed that no partition 
be ordered, and that the homestead as claimed by her be confirmed 
unto her; but if a partition should be decreed, then that she have 
set apart to her as a homestead her husband’s interest in the unsold 
land; that she be protected in the improvements made by her since 
his death, and for general relief. 

The plaintiffs filed a supplemental petition, claiming that the two 
hundred and forty-two and one-half acre tract was the separate 
property of Gilliam’s first wife by reason of having been paid for 
with her separate means, and also claimed rent at the rate of $280 
per year from the defendant Ellen Gilliam for the use and occupa- 
tion of the premises since her husband’s death up to the date of trial. 

The cause was tried without a jury, and judgment rendered in 
favor of the defendants Coyle and English for the land claimed by 
them respectively, and that the defendant Ellen Gilliam had no 
homestead rights in the land, but had a one-third life estate of 
sis in the unsold balance of the two hundred and forty-two and one- 
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half acres, and the same was ordered to be set aside to her in the 
partition and the remainder to said grandchildren. From that 
judgment Eilen Gilliam appealed. 

The following conclusions of fact were found by the court, a jury 
being waived : 

Ist. That Richard Gilliam and Louisa Gilliam intermarried in the 
year 1840. 

2d. That they acquired as community property, before the death 
of the said Louisa, the tract of two hundred and forty-two and one- 
half acres of land, described in plaintiffs’ petition, and owned it 
still at the time of her death. 

3d. That the said Richard and Louisa had four children, viz. : 
Gust, Henry, Susan and Annie Gilliam. 

4th. ‘That said Louisa died intestate in the year 1855, leaving her 
husband, the said Richard Gilliam, and their said four children sur- 
viving her. 

5th. That after the death of the said Louisa, and before the death 
of said Richard, the said children Susan and Annie died intestate 
and without issue. 

6th. That the said Gust, being at the time over twenty-one years 
of age, died intestate before the year 1870, leaving surviving him his 
wife, Rebecca Null, and a son, the plaintiff Richard Henry Gilliam 
(represented here by Null as next friend). 

7th. That the said Henry Gilliam, being at the time over twenty- 
one years of age, died intestate before the year 1870, leaving surviv- 
ing him his wife, Opelia Tomlin, and his two sons, the plaintiffs 
Wm. Henry and Alfred Grant Gilliam (also here represented by 
Null as next friend). 

Sth. That said Richard Gilliam intermarried with the defendant 
Ellen Gilliam on the 12th day of September, A. D. 1875; that they 
lived together as man and wife on part of the land in controversy 
as their homestead up to the date of the death of the said Richard, 
which occurred on the 4th day of December, 1876; that since his 
death, and up to the present time, the said Ellen has continued to 
live on the same as her homestead, claiming it as the surviving 
widow of said Richard. 

9th. That at the time of the death of said Louisa, in 1855, she 
and her husband, said Richard, lived upon that part of the tract of 
land in controversy which lies west of Young’s creek, being about 
one hundred and sixteen acres; that they had about fifteen acres of 
same cleared, fenced and in cultivation, and had erected thereon 
two log houses,.each worth $30; that the entire improvements 





302 Gituram vy. Nc. [Galveston Term, 





Statement of the case. 





then on said one hundred and sixteen acres of land were worth 
$100, and there were no improvements on any of the tract of 
two hundred and forty-two and one-half acres. except the one 
hundred and sixteen acres lying west of Young’s creek. 

10th. That the one hundred and sixteen acres, being all the land 
improved, and west of the creek, were sold by said Richard in 1860 
to James English and T. W. Coyle. 

11th. That after selling said one hundred and sixteen acres, said 
Richard moved on to the balance of the land lying east of the 
creek, and fenced and put in cultivation about seventy acres thereof, 
built houses and established his homestead thereon, and there lived 
until his death. 

12th. That the improvements made by said Richard and Ellen 
on that part of the land east of the creek are worth $1,265, and 
the land, independent of improvements, is worth $2,530; that the 
one hundred and sixteen acres west of the creek sold by Richard 
is worth, independent of improvements, $1,160. 

13th. That the said Richard, in selling the one hundred and six- 
teen acres west of the creek, intended to sell the entire land, 
thinking he had the right to do so, and not intending to make a 
partition with the children of his wife, Louisa. 

14th. That the improvements put on the land east of the creek 
by said Richard and Ellen are not worth more than the rents of the 
land would be for the period it has been occupied by them. 

15th. That the tracts claimed by the defendants Coyle and Eng- 
lish have been held and occupied by them to the continuous exclu- 
sion of all others and adversely for more than ten years next before 
the institution of this suit, they claiming under deeds duly regis- 
tered, and regularly paying the taxes thereon. 

And upon the foregoing facts found by the court, it announced 
the following conclusions of law, to wit: 

1st. That the defendants Coyle and English are protected in 
their title and possession by the statute of limitation pleaded by 
them. 

2d. The said Richard owned one undivided half of the whole of 
said tract of two hundred and forty-two and one-half acres of land as 
community property; that he acquired by inheritance from his chil- 
dren, Susan and Annie, an undivided 43 more thereof, making, his 
interest in the whole be 433 thereof. That the balance belonged 
equally to Gust and Henry Gilliam, being derived by them by 
inheritance from their mother, Louisa, and their two sisters, Susan 
and Annie. 
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3d. That the parties are entitled to partition of the entire tract 
of two hundred and forty-two and one-half acres, and in making 
the same, the interest, which would have been allowed to the said 
Richard had partition occurred during his life, is te be ascertained 
by setting aside for him so much of the unsold land as will, added 
to the value of the one hundred and sixteen acres heretofore sold 
by him to Coyle and English, be equal to his said 4%$ in the whole 
two hundred and forty-two and one-half acre tract. 

4th. That the interest owned by the said Richard in the un- 
sold part of said land at the time of his death, and upon which he 
had established and fixed his homestead, being only an undivided 
one, and being affected by his previous sales, was not such an one as 
he could leave a homestead right, as such, in it to his wife upon his 
death, but she would only be entitled to take, not a homestead, but 
under the general law of inheritance a life estate in one-third of so 
much of the land as would have been given to Richard had a par- 
tition occurred during his life. 

5th. That therefore the said Ellen will be entitled for life to 7; of 
the unsold part of said tract, and the balance will belong one-half 
to the plaintiff Richard Henry Gilliam, and one-half to the plaint- 
iffs William Henry and Alfred Grant Gilliam; and it is accordingly 
ordered that decree be entered in favor of defendants Coyle and 
English, vesting the unsold part of said land in the plaintiffs abso- 
lutely, and directing partition as above indicated. 


Timmons & Brown, for appellant. 
No briefs for appellee have reached the Reporter. 


Wii, Curer Justice.— The land described in the petition was 
the community property of Richard Gilliam and his first wife, 
Louisa Gilliam. Upon her death, the undivided half to which she 
was entitled descended to the four children of the marriage, Gus- 
tavus, Henry, Susan and Annie. Upon the death of Susan and 
Annie unmarried and intestate, their one-fourth interest in the 
entire tract of land —it being one-half of their mother’s half — 
was inherited, the one moiety by their father, Richard Gilliam, 
and the other by their two surviving brothers, Gustavus and Henry 
Gilliam. Upon the deaths of Gustavus and Henry, their entire in- 
terest went to the appellees in this cause. 

Richard Gilliam having, after the death of his wife, sold all that 
portion of the tract lying west of Young’s creek, was bound in 
cquity to remunerate the descendants of his deceased wife for their 
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share of the purchase money, by allowing them an interest equiva- 
lent thereto in value out of his share of the remaining tract. And 
the court recognized and followed these principles in ascertaining 
the amount of land to which all parties were entitled, during the 
second marriage of Richard Gilliam, and up to the date of his death. 

The exact ens of land ascertained to belong to said Richard 
at that date was 23} of the whole tract, and the wife of his second 
marriage having survived him, a life estate of one-third in said 
Richard’s interest was decreed to his widow. 

Divested of all questions arising out of the homestead law, this 
judgment is doubtless correct. The only question is, Did the court 
err in refusing to allow the second wife, who is appellant in this 
cause, a homestead right in said tract of land? She and her hus- 
band had established their homestead upon the unsold portion of the 
tract, and lived on it up to the date of his death. If this unsold ° 
portion had been the separate property of either Richard Gilliam 
or of Ellen, his wife, or the community property of their marriage, 
the homestead rights of his surviving wife would have contin- 
ued in it after his death. But the court denied this right to her, 
for the reason that the land was held by her husband in common 
with the descendants of his wife; holding that a homestead could 
not be claimed in an undivided interest. In this the court erred, for 
the contrary has been established by the decisions of this court. 
Clements v. Lacy, 51 Tex., 165; Pres sley’s Heirs v. Robinson, 57 
Tex., 453. 

This last case is directly in point to the one now under consider- 
ation, and is so full upon the question that it is unnecessary to 
discuss it at any further length in this opinion. Of course this home- 
stead right of Mrs. Ellen Gilliam in the undivided interest belonging 
to her husband at the date of his death must not interfere with the 
rights of his cotenants derived from the deceased Mrs. Louisa Gil- 
liam. They are therefore entitled to have the land so divided and 
partitioned that their interest thus derived may be set apart to 
them in severalty. But the interest of the deceased Richard Gil- 
liam must be subjected to the homestead rights of his widow, and 
when severed from the remainder of the tract must remain her 
homestead so long as she may choose to occupy it as such. 

Whilst under our statute of descent and distributions the fee of 
the land thus set apart as a homestead descended at the death of 
Richard Gilliam to his heirs at law, who are among the appellees 
herein, yet it did so subject to the homestead rights of the widow. 
Const. 1876, art. XVI, sec. 52. And no partition of it can take 
place till she ceases to occupy it as a homestead. 
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But it is claimed by appellants’ counsel that this homestead right 
is coextensive with the entire unsold portion of the land, including 
that undivided interest held by appellees under the deceased Louisa 
Gilliam, and they cite as authority the above section of our constitu- 
tion and the case of Pressley’s Heirs v. Robinson. Neither of these 
sustain such a doctrine. The case referred to expressly denied to 
the widow of the second marriage any homestead right in the un- 
divided interest inherited from their mother by the children of the 
first marriage, and allowed a partition of the property so that such 
interest might be set apart,to them in severalty. 

The constitution refers in its terms only to a descent of the land 
to the heirs of one of the spouses occupying it at the time of such 
death as a homestead, and prohibits its partition among the heirs 
of such decedent during the life-time of the survivor, or as long 
as he or she may choose to occupy it as a homestead. In this 
case the decedent was Richard Gilliam, and it was to parties claim- 
ing as heirs of his estate that the partition is prohibited, not to those 
claiming an interest in the land through other titles. Hence the 
appellees were not entitled to have the undivided interest inherited 
by them from their father set apart to them. But that claimed by 
them through their deceased mother was derived by title in which 
Richard Gilliam had no interest at the time of his death, and was 
subject to a severance from the balance of the land and a partition 
amongst them. For the error in the judgment of the court below 
in denying to Mrs. Ellen Gilliam her homestead right in the land of 
which her husband died possessed, and requiring said interest to be 
partitioned, it is reversed and reformed so that the commissioners of 
partition appointed below, instead of setting apart to Mrs. Ellen 
Gilliam a tract equal in value to 74%; of the land not allotted in the 
judgment to English and Coyle, be required to set apart to 
her a tract of 2337 of the sume, to be held by her as a home- 
stead as surviving wife of Richard P. Gilliam, as long as she may live, 
or elect to occupy the same as a homestead, and that said tract 
thus apportioned to her be so laid off as to include the homestead 
improvements of herself and said Richard, if the same can be done 
without daniage to the balance of the tract; and that the remainder 
of the land be divided in shares and proportions as provided in the 
judgment below. 

In all other respects the judgment below is affirmed; the costs 
of the appeal and of this court to be paid by appellees. 

JUDGMENT. REFORMED. 

[Opinion approved January 16, 1883.] 
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D. T. Ietenarr er av. v. P. J. Winurs & Bro. er at. 
(Case No. 1495.) 


1. DeBror AND crEDITOR.— A creditor of an insolvent debtor, who, being in full pos- 
session of all the facts connected with a former transfer of the debtor's goods to 
secure a preferred creditor, takes a deed of trust upon the goods which may re- 
main after, from their sale, the trustee of the preferred creditor has discharged his 
trust by paying the preferred debt, is not entitled, in a contest between creditors 
involving the distribution of the funds, to priority of payment over the preferred 
creditor. 

2. FRAUDULENT CONVEYANCE.— The mere fact that a creditor of an insolvent, pro- 
cures by a trust deed from him, a preference ovér other creditors equally merito- 
rious, and that the transfer effected bv such deed has the effect of hindering or 
delaying other creditors in the collection of their just debts, and that it was so in- 
tended by the debtor, will not of itself, if the transaction is in truth bona fide on 
the part of the preferred creditor, necessarily vitiate the transfer. 


Aprreat from De Witt. Tried below before the Hon. H. Clay 
Pleasants. 

Appellants were in possession of a stock of goods, wares and 
merchandise conveyed in trust to Iglehart by an insolvent debtor 
(John Owens), to be sold to pay the debt due to appellants, amount- 
ing to about $4,500. Appellees, other creditors of Owens, sued 
out an attachment against him and procured its levy on the stock 
of goods in appellants’ possession. 

Appellants claimed the property attached under “trial of right 
of property.” This was the suit under the issues joined, and the 
case was tried by the court and judgment rendered against appel- 
lants as claimants. An intervention was allowed to one Wallace 
on an independent claim, and judgment was rendered likewise in 
his favor against appellants. No assignments of error were filed 
raising the question of the right to intervene. 

The. evidence showed that the debtor, Owens, was largely in- 
debited to Adoue & Lobit (appellants and claimants), about $4,500; 
that he had a stock of goods situate in the town of Cuero, which, if 
prudently sold, might realize as much, or possibly a little more, than 
the debt due to appellants, after deducting expenses of sale. Owens 
was insolvent and unable to pay his debts as they matured. This 
was about February 10, 1879, and on that day Owens executed and 
delivered to Iglehart, the representative of Adoue & Lobit, a con- 
veyance of his stock of goods, and such as were in transit to arrive. 
Iglehart took possession of the stock at once and recorded the in- 
strument of writing under which he was toact. By the terms of the 
conveyance Iglehart was authorized to sell the property conveyed, 
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under the direction of Adoue & Lobit, for their benefit and ac- 
count; and Adoue & Lobit were authorized to appoint any other 
person to act as trustee, if they should see fit. A regular account 
was to be kept of the sales and proceedings by the trustee; and 
the debtor, Owens, was to be allowed full advice as to what 
was being done from time to time, if he wished. The proceeds of 
sale, after deducting all expenses of the trust, were to be paid to 
Adoue & Lobit on their debt, and if more than sufficient, the bal- 
ance to belong to Owens or his assigns. Authority was given to the 
trustee to take a reasonable time to execute the trust, and it was 
stipulated that if any goods should be subsequently added to the 
stock by Adoue & Lobit in order to make sales of the depleted 
stock, that such might be paid for out of sales made. 

Afterwards, on the 18th day of February, 1879, Owens made a 
transfer of any balance that might remain of the stock or proceeds 
thereof, after paying Adoue & Lobit, to John Wallace, through a 
trustee named, who was to take possession after Iglehart had exe- 
cuted his trust as aforesaid, and sell the remaining stock for a debt 
due to Wallace of about $1,100. This conveyance was in writing 
and was at once recorded. 

Iglehart had proceeded without delay to sell and act under the 
conveyance to him, and in about ten days, on the 21st of February, 
the entire property then on hand was seized under the writ of at- 
tachment at the suitof P. J. Willis & Bro. v. John Owens, for about 
$3,900.02, and was subsequently claimed by Iglehart and Adoue & 
Lobit. 

The evidence was voluminous, but shows that Iglehart, for Adoue 
& Lobit, had secured the debt of Adoue & Lobit by the conveyance 
referred to, and had acted in accordance with its terms up to the 
date of the attachment. 

The court, a jury being waived, found and adjudged that the 
deed of trust from Owens to Iglehart was made to hinder, delay 
and defraud creditors, and was void; that the deed to the trustee for 
Wallace was not made for such purpose, and was therefore valid; 
that the value of the property levied on by plaintiffs’ attachment 
was $4,076.35, and the amount of Willis & Bro.’s judgment, ren- 
dered September 5, 1879, against Owens was $3,891.67; and adjudged 
that Willis & Bro. recover $4,465.51, being the value of the property 
and ten per cent. damages, less $1,346, which was found to be 
the amount of Wallace’s debt, thus making this debt a preferred 
claim, to be first paid out of the goods. Willis & Bro. sought to 
have the judgment reformed, insisting that under art. 4843, R. S., 
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they were entitled to judgment for the full amount of their debt; 
but this application was denied, and claimants having appealed, 
Willis & Bro. filed cross-errors as against Wallace, asking to reform 
the judgment so as to secure the full amount of their debt, though 
they executed no bond. 


MeLemore & Campbell, for appellants. 

I. The court erred in rendering judgment against the claimants 
(appellants), and in holding that the property levied on was subject 
to the writ. Wright v. Linn, 16 Tex., 42; Baldwin». Peet, 22 Tex., 
716, 717; Howerton v. Holt, 23 Tex., 59; Leitch vw. Hollister, 
4 Comstock, 211; Shirras v. Caig, 7 Cranch, 34; Burrill on Assign- 
ments, 326-336. 

II. An insolvent debtor could transfer his property. in February, 
1879, to secure or satisfy any one creditor; and a conveyance of 
property, accompanied by possession with power to sell, in order to 
satisfy a debt, was lawful. Baldwin v. Peet, 22 Tex., 716, 717; 
Howerton v. Holt, 23 Tex.,58 and 59; Shirras v. Caig, 7 Cranch, 34. 

III. The issues in the suit between P. J. Willis & Bro. and Igle- 
hart and Adoue & Lobit arose out of the statutory proceedings under 
trial of the right of property; and the intervenor, Wallace, was not 
a party to the proceedings, and was not entitled to claim any judg- 
ment in that suit as against any of the parties to it. 


A. B. Peticolas, for appellees. 

I. The question of fraud in this trust not having been decided by 
the court as a question of law upon the inspection of the deed, but 
being a verdict upon all the facts in evidence, the judgment is en- 
titled to the same consideration as the verdict of a jury finding it, 
and will not be disturbed if there is any evidence to support it. 54 
Tex., 335; 13 Tex., 118. : 

IJ. An assignment by an insolvent debtor of all his property in 
trust to pay certain specified creditors, providing also that the trustee 
shall keep up the stock for six months out of proceeds of sales made 
by him in the course of his business of carrying out the trust, and 
then, without making provision for other creditors, in trust to re- 
convey the residue to the debtor, is, as to creditors not provided for in 
the trust deed, fraudulent and void, and it cannot be made good by 
showing that there will be no surplus after paying the creditors pro- 
vided for. 2 Comst. (N. Y.), 365; Wright v. Linn, 16 Tex., 35; 18 
Tex., 336; 17 Vt., 300; Barneyrs v. Griffin, 2 Comst. (N. Y.), 365; 
3 Rand. (Va.), 410; Lansing v. Woodworth, 1 Sandf. (N. Y.) Ch., 43; 
7 Watts (Pa.), 487; 13 Pa., 182; Burrill on Assignments, 235. 
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III. The court did not err in finding the property subject to 
Willis & Bro.’s attachment, because it is the settled law of Texas 
that mortgaged property is liable to execution or attachment against 
the mortgagor, subject to the lien of the mortgagee; and the proper 
remedy of the claimants was not to give a bond to try the right of 
property, but to have intervened in the suit of Willis & Bro. against 
Owens, and asked to be protected as lien holders by the judgment 
thereon rendered; and having filed a bond to try the right of prop- 
erty, they and their sureties became liable thereby to pay the debt 
of appellees. Wooten v. Wheeler, 22 Tex., 338; 27 Tex., 257; Gil- 
lian v. Henderson, 12 Tex., 47; 18 Tex., 377. 

IV. The deed of trust from Owens to Iglehart upon its face 
showed that Owens had such an interest in the goods as was subject 
to execution and sale to pay Willis & Bro.’s debt. 

V. The court did not errin rendering judgment against appellants, 
but only in not rendering it in favor of appellees for the full amount 
of their debt, in accordance with the conditions of claimants’ bond 
and the law. RK. S§., 4843. , 


West, Associate Justice.— The court erred, under the state of 
the pleadings and the proof in the case, in giving judgment in favor 
of the appellee Wallace against the appellants. His claim on the 
fund sought to be subjected to the payment of the creditors, who 
are before the court, was not, it appears from the evidence, entitled 
of itself on its face to any preference over that of the appellants. 
His transfer or deed of trust upon the goods, that were afterwards 
attached in the hands of the appellants by the other appellees, 
recognized on its face the right of appellants to satisfaction before 
his claim should be paid. He was when his deed was made,fully 
in possession of all the facts concerning the financial condition and 
secret transactions of Owens with reference to his creditors. The 
record shows that Owens was his banker, and that in addition to the 
notes against Mrs. York and others, secured in the deed of trust in 
his favor, that were delivered by him to Owens, that he was also at 
that time a creditor of the insolvent, and that after the date of all 
these transactions, that Owens paid him this debt that was not se- 
cured by the deed of trust. 

It is not perceived, under the facts proved in this case, why the 
court should hold that the appellee Wallace was in a better condi- 
tion than the appellants, or if he was, that judgment should be 
rendered in his favor against the appellants, to the partial exclusion 
of the other appellees. The appellants had executed no bond to 
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him. Furthermore, the mere fact that the appellants by their deed 
had obtained a preference over creditors equally meritorious, or that 
the transfer to them had the effect of hindering or delaying other 
creditors in the collection of their just debts, and was so intended 
by Owens, would not of itself, if the transaction was in truth bona 
fide on the part of appellants, necessarily vitiate their transfer. 
Frazer v. Thatcher, 49 Tex., 30. Such a deed may be undoubtedly 
shown by proof to be fraudulent in fact, however fair it may ap- 
pear on its face; but the justice of the findings of the court, to the 
effect that the deed in favor of Wallace was valid and made bona 
fide, and that the deed of trust to appellants was made in fraud of 
the rights of creditors, cannot be said to be plainly manifest from 
the evidence. 

For the error of the court under the circumstances, in holding 
that the deed to Wallace had a claim on the goods attached superior 
to that of the appellants or the other appellees, under the facts 
presented in the record, the judgment must be reversed. 

The right of the appellee Wallace to intervene at all in a statu- 
tory proceeding of this character has not been assigned as error or 
discussed by the appellants, though raised in the court below by 
both parties, and brought in question here by the other appellees; 
and on that point it is unnecessary to pass. The other appellees 
have assigned errors as against their co-appellee Wallace, and have 
discussed them, but the appellants alone have given bond and 
brought the case here. On another trial the questions argued by 
appellees may not arise, and it is therefore not deemed necessary to 
inquire into them. The judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 16, 1883.] 





Mareartro Sancuez v. VALeRIANO Ramirez. 
(Case No. 1180.) 


1. TRESPASS TO TRY TITLE —SeEtT-oFrr. —In a suit filed March 23, 1879, the action 
being in trespass to try title, a judgment was rendered October, 1879, for de- 
fendant, that he be quieted in his right and title to the land. On March 3, 1880, 
thereafter, a second suit was brought by the same plaintiff against the same de- 


fendant for the same land, when the defendant pleaded his former recovery in 
bar. Held, 
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(1) The rendition of a judgment in trespass to try title for defendant on his 
plea setting up title in himself, and praying for a decree divesting the plaintiff of 
title to the property, constituted no bar to a second suit instituted within the time 
prescribed by the former law. Pasch. Dig., 5298. 

(2) Any other construction would have placed it in the power of a defendant, 
by his manner of pleading, to practically nullify the statute whenever the plaint- 
iff failed to show sufficient title in his first suit. 

(3) The first suit having been instituted prior to the adoption of the Revised Stat- 
utes, the second suit was properly brought ; reaffirming Hall ». Wooters, 54 
Tex., 232. 

2. JupGMENT. — In trespass to try title, it was ascertained on the trial that the de- 
fendant, against whom judgment was rendered, was indebted to the plaintiff on 
account of damage done him, in a larger amount than the sum of a debt for 
money loaned by defendant to the plaintiff. Held, that the decree of the court can- 
celing the debt owing the defendant by an appropriation of the damage due the 
plaintiff, in so far as it was necessary, was not cause for reversing the judgment. 


Error from Webb. Tried below before the Hon. J. D. Russell. 
Suit filed March 3, 1880, to recover possession of lots 5 and 6, in 
block 113, in the city of Laredo. Plaintiff alleged that on the 17th 


day of December, 1878, he was lawfully seized and possessed of . 


those lots; that while so seized and possessed, defendant, by force 
and arms, entered into and upon said premises, and did by force and 
arms eject plaintiff therefrom, and had ever since held possession of 
the same. 

Plaintiff further alleged that on the 29th day of August, 1877, 
he and his wife executed and delivered to defendant an instrument in 
writing, which purported to be an absolute deed, but was at the time 
of its execution only intended as a mortgage; that afterwards de- 
fendant wrongfully and fraudulently set up a claim to the premises 
under that instrument, claiming the same to be an absolute deed. 
Praying judgment annulling the pretended deed, and for the sum 
of $228 as value of rent, less the sum of $115.32, the balance due 
on the indebtedness, for possession, costs, and general and special 
relief. 

Defendant answered by general denial, and special plea in bar; 
that the case had already been decided adversely to plaintiff in a for- 
mer suit, wherein defendant had recovered judgment quieting him 
in his title to the premises, upon his plea in reconvention that he be 
quieted in his title, and that the case was res adjudicata; also claim 
for value of improvements made in good faith. The plea stated 
that the former suit was brought March 3, 1869, and decided Oc- 
tober, 1869. 

Upon exception by plaintiff, defendant’s plea of res adjudicata 
was stricken out. 
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Verdict and judgment for plaintiff, annulling deed, and for $150 
damages, less $37 remitted by plaintiff, and discharging him from 
liability on the debt. 


A. L. McLane, for plaintiff in error.— The court erred in sustain- 
ing the exception to defendant’s plea of res adjudicata. 53 Tex., 30; 
Principles of Pleading, sec. 144. 


A. F. Hall, E. A. Atlee and J. O. Nicholson, for defendant in 
error. 


Srayton, Assocrare Justice.— This suit was brought by Valeriano 
Ramirez against Margarito Sanchez on the 30th March, 1880. 

The petition is in the usual form of petitions’in suits of trespass 
to try title, but in addition to the averments usual in such petitions, 
it is alleged that the defendant claimed under an instrument upon 
its face purporting to be an absolute deed to the property in contro- 
versy, Which on the 29th day of August, 1877, was executed by the 
plaintiff to the defendant, which instrument, it was alleged, was in- 
tended only as a mortgage to secure a debt then due from Ramirez 
to Sanchez, a part of which, it was alleged, had been paid, leaving a 
balance due to Sanchez of $115.32. 

It seems that Sanchez had been in possession of the property, and 
$228 was claimed as rent therefor; for which sum, less the sum ad- 
mitted to be due to Sanchez, plaintiff asked judgment, as well as 
for the recovery of the land sued for. 

The defendant answered: 1st. By a plea of not guilty. 2d. For- 
mer judgment rendered between the same parties in an action sim- 
ilar to the present, and involving the title to the same property, 
which judgment was rendered in the district court for Webb county 
at the October term of that court for the year 1879. 3d. Improve- 
ments in good faith. 

There was an exception filed to the plea of former judgment, 
which, upon hearing, was sustained by the court, and a trial was 
had which resulted in a judgment in favor of the plaintiff for the 
land, and annulling the deed made by Ramirez to Sanchez, and also 
for the sum of $150, same being excess of damage found due to 
plaintiff over the indebtedness to the defendant. 

A remittitur of $37.32 of this judgment was made. 

There is no statement of facts, and only two assignments of 
error. The first questions the propriety of the ruling of the court 
in sustaining exceptions to defendant’s plea of former judgment. 
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The plea upon its face shows that the former suit was substantially 
a suit of trespass to try title, between the same parties and in ref- 
erence to the same matter, and also that the present suit was brought 
within less than a year after the former judgment. 

It is claimed, however, that the statute in force prior to the 
adoption of the ‘Revised Statutes (Pasch. Dig., 5298) has no appli- 
cation to this cause, for the reason that in the former suit, upon the 
pleadings of the defendant, a judgment was rendered in his favor 
quieting his title to the property now in controversy. We are of 
the opinion that this is not an open question in this court. In the 
case of Magee v. Chadoin, 44 Tex., 494, it appeared that the judg- 
ment set up by Chadoin as a bar to the second suit by.Magee was 
rendered in his favor upon pleadings filed by him as a defendant, 
setting up title in himself and praying for a decree divesting Magee 
and the others of title to the property in controversy ; and it was 
held that the former judgment in favor of Chadoin interposed no 
bar to the second suit by Magee. We see no reason to doubt the 
correctness of this decision, which seems to be in harmony with the 
spirit of the statute allowing the second suit. 

Any other rule would place it in the power of the defendant, by 
his manner of pleading, upon failure of a plaintiff to show suffi- 
cient title in the first suit, practically to repeal the statute. 

In the case of H. & T. C. R. R. Co v. MeGee, it was held that a 
judgment in favor of a defendant in a suit of trespass to try title, 
that the plaintiff take nothing by its suit, and that the defendant 
be quieted in his possession of the land described in plaintiff's peti- 
tion, and that defendant have and recover of the plaintiff all right, 
title and interest in and to the land, the defense consisting of the 
plea of “not guilty,” did not interpose any obstacle to a second 
suit. The case of Blessing v. Edmonson, 49 Tex., 336, contains also 
an intimation that the form of the judgment in ‘favor of a defend- 
ant does not affect the right of a plaintiff to a second suit. The 
question (the law having been changed by the Revised Statutes) will 
soon cease to be of any practical importance. 

The first suit having been instituted prior to the adoption of the 
Revised Statutes, the second suit was properly brought. Tall v. 
Wooters, 54 Tex., 232. 

The second assignment of errors calls in question the correctness 
of the judgment of the court in so far as it canceled the debt due 
from Ramirez to Sanchez. In this respect the court did not err; 
for the debt was paid by an appropriation of the damage due to 
the plaintiff, so far as was necessary for that purpose, and being so 
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paid, the decree of the court canceling it could not operate to the 
prejudice of Sanchez. There being no error in the judgment, it is 


affirmed. 
AFFIRMED. 
[Opinion delivered January 16, 1883.] 





J. A. McGuire er av. v. N. P. Newsitt. 
(Case No. 1471.) 


1. STATEMENT OF FACTS—STATUTE CONSTRUED.—In preparing a statement of 
facts for appeal, the statute (R. 8., 1377-79) must be complied with. When the 
statement of facts is not made up, signed and filed during the term, it must be 
made up, signed and filed within ten days after the adjournment of the term, and 
the record must show an order made during the term which permits the filing after 
its adjournment. No provision is made by statute for any relaxation of its re- 
quirements on this subject for any reason or excuse whatever. 

2. Same.— A statement of facts not made up, signed and filed as required by statute, 
will on motion be stricken from the record. 

3. STATEMENT OF FACTS— JUDGE'S CERTIFICATE.— A certificate of a district judge 
contained in a transcript, that he made an order during the term authorizing a 
statement of facts to be made up, signed and filed in vacation, at a time not to 
exceed ten days after the adjournment of the term, cannot be regarded. The 
supreme court can look alone to the proceedings of the district court to learn what 
it has placed on its minutes, and it can only know what orders it has made by 
seeing them incorporated in the record. 


Error from Madison. Tried below before the Hon. W. D. Wood. 
The opinion states the facts. 


Randolph & McKinney, for motion. 


Wii, Cuter Justice.— The defendants in error have filed a 
motion to strike out the statement of facts made part of the tran- 
script in this cause, for the reason that said statement was not filed 
in the district court during the term at which the cause was tried, 
nor within ten days next after its adjournment, by order of the 
judge who tried it. The district court adjourned on the 30th of Jan- 
uary, 1880; the statement of facts was made out by the presiding 
judge on the 9th of the same month, and was filed on the 7th of 
April thereafter. In a certificate attached to the statement the 
judge says, in effect, that “it was made out at that time in pursuance 
of an order permitting it to be made up, signed and filed within ten 
days after the adjournment of court,” but no such order appears in 
the record. Art. 1379, R. S., provides that “the court may, by an 
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order entered upon the record during the term, authorize the state- 
ment of facts to be made up, and signed and filed in vacation, at 
any time not exceeding ten day after the adjournment of the term.” 

This provision was intended to prevent delay in preparing a paper 
the correctness of which depended so much upon the memory of the 
attorneys engaged in the cause and of the judge presiding at its 
trial. Also to insure its being deposited with the papers and not 
remaining too long in the hands of the judge, whose official duties 
might call him to other counties of his district. Hence the two very 
necessary requirements: jirst, that an order should be entered of 
record during the term; and second, that the paper should be made 
up, signed and filed, within ten daysafter adjournment. The general 
rule which the statute was designed to enforce was the preparation 
and filing of the paper in term time. If for satisfactory reasons 
this could not be done, then special leave of the court must be had 
to vary from it, which must be evidenced by an order entered on 
the minutes during the term. The utmost limit allowed is ten days 
after the adjournment, and within that time the statement must 
not only be made up and signed, but it must be filed also. These 
two conditions must be complied with, or the statement of facts will 
be of no avail. 

There is no provision made for any relaxation of the statutory 
requirement for any reason or excuse whatever, and we have no 
power to extend its provisions. 

In this case the order was not made in term time so far as is dis- 
closed by the transcript, although the judge recites that it was in his 
certificate, and we must look to the proceedings of the court alone 
to ascertain what orders it has placed upon the minutes. The state- 
ment, although made up within ten days after the adjournment of 
court, was not filed for three months afterwards. For want of a 
compliance with these two requirements of the statute, we must 
hold that the statement is improperly in the record of the suit; the 
motion to strike it out will prevail, and it will not be considered in 
the determination of the cause in this court. Motion granted. 


Morton GRANTED. 
[Opinion delivered January 18, 1883.] 
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Grorce J. Exvam er au. v. H. D. Donatp, Apm’r, Er at. 
(Case No. 1520.) 


1. SETTING ASIDE EXECUTION SALE.— When process based on a judgment for the 
sale of land was issued on the application of an intervenor, and under it the land 
sold without notice to the plaintiff, who under the judgment was interested with 
the intervenor in the proceeds of sale, held, 

(1) When, under such circumstances, the intervenor made representations at the 
sale tending to prevent competition in bids, and the land sold for greatly less than 
its value (the sum realized being only enough to satisfy the judgment in favor of 
intervenor, who by its terms was entitled to priority of payment), a judgment set- 
ting aside the sale will not be disturbed. 

(2) In the absence of fraud in the purchaser, he was entitled to have refunded 
him the amount paid by him on his bid. 

(3) See the opinion for facts which did not justify a refusal to refund the money 
paid by the purchaser at the sale thus set aside. 


Aprrrat from Falls. Tried below before the Hon. Jo Abbott. 

Appellee, as administrator of James Black, deceased, had recov- 
ered a judgment against W. Nile Elam for the purchase money in 
part of a tract of land sold by Black to W. Nile Elam, with decree 
of foreclcsure. The amount was $1,189.73. 

Nancy and John Elam, father and mother of W. Nile Elam, were 
parties defendants, because the deed by Black was made to them. 
Intervenor Graves was also adjudged $254.74, and S. A. Elam 
$325.75. These amounts were also liens, being the principal and 
interest of notes also given by the purchaser, W. Nile Elam, to 
James Black, as part of the purchase money, and indorsed by 
Black to intervenors. These amounts were decreed to be paid be- 
fore the amount due to Donald, administrator. It appears that, 
without the knowledge of plaintiff, the Elams caused an order of 
sale to be issued, and the land sold for not quite a sufficient amount 
to pay the claims of the intervenors. 

It was charged that it did not bring near its value, because at the 
sale it was stated by the attorney of intervenor Graves that there 
was a Valuable mill and gin on the land, and which statement was 
publicly denied by one of the Elams in the hearing of the bidders. 

Plaintiff sought to set aside the sale as fraudulent, and asked to 
have it resold, on the ground that it would have brought a sufficiency 
to pay off all the claims had not Elam denied the fact of the gin 
and mill being on the land, when it was alleged that in fact they 
were. 

The land was bid off by one P. F. Alexander, who did so at re- 
quest of George J. Elam, a brother of W. Nile Elam, and the sher- 
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iff made a deed to Alexander, George J. paying the amount bid; 
and Alexander, by direction of George J., made a deed to John and 
Nancy, father and mother of W. Nile Elam and George J. Elam. 
They had given George J. their note for the amount, but the note 
had never been paid. The entire Elam family were made parties, as 
Nancy, the mother, had died. 

It is unnecessary to detail the evidence, as enough is referred to 
in the opinion for its proper understanding. Case tried without a 
jury, and judgment for plaintiff setting aside the sale and order- 
ing the land resold under the original judgment for the unpaid bal- 
ance, no vrovision being made for refunding to the purchaser at first 
sale. 


Goodrich & Clarkson, for appellants. 

I. The court erred in the finding of the law and fact, and in ren- 
dering the judgment for the plaintiff, and said finding and judgment 
are both, all and each, contrary to and unsupported by the law and 
the evidence, for the reason that said 8S. A. Elam and W. Nile Elam, 
and neither of them, made any misrepresentation or false statement 
of fact as to the gin and mill not being on the land being sold under 
the judgment of H. D. Donald v. W. Nile Elam. Because the evi- 
dence shows that said gin house and mill house was not in fact on 
the land being then sold, or on any land that could be sold under 
said judgment of Elam v. Donald, and such land would not pass 
with the sale of the land described in the judgment and being then 
sold, and the finding of the court to the contrary is contrary to the 
law and the evidence. 

II. Land must be identified by the calls or description in the 
deed or title, and land not within the calls or description contained 
in the judgment and order of sale in Donald v. Elam, under which 
said execution sale was being made, would not pass by the sale, al- 
though such land was acquired by the defendant in execution, W. 
N. Elam, by his purchase from Black. Anderson v. Stamps, 19 Tex., 
460; Bartlett v. Hubert, 21 Tex., 20; Booth v. Upshur, 26 Tex., 
69; Muller v. Landa, 31 Tex., 265; Cheneworth v. Huskeil, 3 
Pet., 96. 

III. The defendants, George J. Elam and John Elam, having 
purchased without notice of a connection with the fraud or misrep- 
resentations of W. Nile and §. A. Elam, are purchasers in good 
faith, and took a valid title to the land, and such sale cannot be set 
aside as to them, although the statements made by said defendants 
were false and fraudulent. 
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IV. He who asks equitable relief must be required to do equity. 
The plaintiff cannot set aside the sale under execution and have 
the land resold and retain the money paid by the purchaser, which 
has gone to pay off the prior claims of the intervenors. This is 
equivalent to having the money in his own hands. In such case 
the party who has received the money, or who has received the 
benefits of the payment, must rescind the sale wholly, if at all, and 
refund the money. Bailey v. White, 13 Tex., 114. 


Anderson & Flint, for appellee. 

I. Defendant W. Nile Elam made the declaration that there was 
no gin or mill on the land at the auction sale. George J. Elam, 
who paid the amount bid, knew of the fraudulent representation. 
George J. procured Robert Alexander to bid for him. George J. is 
brother to all the defendants except John, and is son of John. W. 
R. Dickinson states he was attorney for intervenor Graves; was 
present at the sale. George J. was in a room near; in few feet of 
place of bidding. Witness could hear George J. talking plainly; 
and he saw him once out in the hall of the court house where the 
sheriff was crying the sale. George J. was not called on to testify 
by defendants. 

II. John Elam has never parted with possession so as to constitute 
him an innocent purchaser. John Elam gave his note to George 
J. for the amount bid and paid by George, but has never paid the 
note. 


Wut, Cuter Justice.— There was perhaps enough evidence in- 
troduced in the court below to warrant the judgment so far as it set 
aside the sale of the land. No notice was given to the appellee 
Donald, who was plaintiff below, of the time when it would take 
place, the intervenors having sued out the process under which the 
sale was made. The price which the land brought was far below its 
value; and one of the intervenors, to the payment of whose debt 
the purchase money was to be applied before Donald could receive 
any portion of it, made statements at the sale tending to prevent 
competition in bidding. But we cannot concur in the action of the 
district court in refusing to enter an order for the return of the 
purchase money to George J. Elam, who bought the land at the sher- 
iff's sale. This refusal was based upon a supposed fraudulent com- 
bination between him and his two brothers to misrepresent the extent 
and value of the property in order that he might buy it at a reduced 
price. 
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The general principle that a purchaser at a void sale, made under a 
valid judgment, is entitled to a return of the purchase money paid by 
him towards the satisfaction of the judgment upon setting aside the 
sale, is well established. Howard v. North, 5 Tex., 291; Bailey v. 
White, 13 Tex., 114; Burns v. Ledbetter, 56 Tex., 282. 

An exception is when such purchaser has been guilty of fraud; and 
it is claimed that George J. Elam has been brought within that ex- 
ception by the evidence adduced in this cause. All the proof on 
this subject was, that whilst the bidding was going on, J. R. Dickin- 
son, who represented Graves, one of the intervenors for whose 
benefit the sale was made, in order to enhance the bidding, stated to 
the bystanders that there was a gin, mill and ager on the 
land. Thereupon S. A. Elam, the other intervenor, and W. N. Elam, 
the defendant in execution, stated that there was no gin or mill on 
the land, and if any one bought expecting to get the gin and mill they 
would get a lawsuit. When these remarks were made, George J. 
Elam was in a room of the court house, not far from the door where 
the sale was taking place, which room was occupied by him as an 
officer of the county, and he doubtless heard all the remarks. One 
Alexander was bidding for George J. Elam at the time, and the 
latter came out into the hall of the court house once whilst the sale 
was progressing. The land was knocked off to Alexander, and he, 
at request of George J. Elam, made the title to John and Nancy 
Elam. George J. Elam furnished the money which Alexander paid 
for the land, and John Elam gave George J. his note for that amount 
when the deed was made to himself and wife by Alexander. These 
are in brief the circumstances from which the court below deduced 
the conclusion that George J. Elam had combined with his two 
brothers, S. A. and W. N. Elam, to depreciate the value of the prop- 
erty so that he might purchase it at a small price. It may be added 
that it was also proved that the land would have brought a better 
price but for the statements made at the sale. On the other hand, 
it was fully proved by W. N. Elam that his brother George had no 
agreement or understanding with him as to depreciating the land by 
saying the gin house was not on it; in fact he never spoke with him 
about the land. And there was no proof showing that the pur. 
chaser had anything to do with bringing on the sale without notice 
to the plaintiff Donald. 

As to these facts, it may be remarked: 

1. The gin and mill were not included within the description of 
the land ordered to be sold. If they passed by the sale, it would be 
by virtue of an old understanding had between former proprietors 
of this and an adjoining tract, that the portion of land upon which 
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they stood should be considered a part of the tract now offered for 
sale, although in truth they were upon the adjacent tract of land. It 
was, therefore, by no means a certainty that the party making the 
statement was guilty of a false representation. 

2. The statement was but a natural reply to the one just made by 
Dickinson, which latter was calculated to mislead bidders if it were 
not true. 

3. The mere fact that these remarks of his brothers were heard 
by Geo. J. Elam did not make him a party to them. He was in 
his own office, and it was no part of his duty to come out and an- 
nounce to the company present that his brothers were misrepresent- 
ing the facts, even if he knew that to be the case. If that were 
so, any bidder at a public vendue would be responsible for all the 
remarks made by bystanders which tended either to enhance or 
decrease the amount of bids offered for it, if he knew they were 
incorrect. 

4. Again, it fully appears that these remarks were called out by 
an assertion made by another party, and the probabilities are that if 
such assertion had not been made the remarks would not have fol- 
lowed. How then, can it be said that there was a premeditated de- 
sign on the part of the Elams to make the statement which two of 
them did in order to reduce the price of the land? For they could 
hardly have known that Dickinson would make the statement which 
called it out. The fact that Elam bought through an agent and 
conveyed to third parties is too weak in itself to give any support’ 
to the idea of fraudulent combination. And when we take into 
consideration the sworn evidence of W. N. Elam, to the effect that 
there was no understanding with George J. Elam as to depreciating 
the land, there seems no sufficient reason for refusing to refund the 
money paid by the purchaser for the land, which money went to- 
wards the satisfaction of the judgment under which it was sold. 

Because of the error of the court in not directing a return of the 
price paid for the property, the judgment below is reversed, and re- 
formed ‘so as to cancel and set aside said execution sale, and direct 
that a new sale of said property take place in manner as prescribed 
by law; and that out of the proceeds of such sale, after satisfying 
all costs which may be due in the court below, there be paid to said 
George J. Elam the amount heretofore paid by him as purchase 
money of the land; and that the balance due the intervenors be 
then satisfied, and the remainder be paid to the plaintiff in the 
judgment below. REVERSED AND REMANDED. 


[Opinion delivered January 17, 1883.] 
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Trinity County v. Potx County, 
(Case No. 904.) 


1. Taxation —County BounpDARY.— The legislature, by act of March 11, 1875, 
attached a portion of ‘Trinity county to Polk county, and inserted in the act the 
following proviso: ‘‘ provided, the citizens in said detached portion of ‘Trinity 
county shall pay their pro rata portion of the county indebtedness up to the date 
of the passage of this act.’ In a suit brought by Trinity county against Polk 
county to recover the pro rata portion of the indebtedness of Trinity county al- 
leged to be owing by the citizens living in the detached territory, and in the 
alternative to recover the territory, held. 

(1) At the time of the passage of the act the control of the legislature over 
county boundaries was absolute, though such power under the constitution no 
longer exists. 


(2) The act should be construed as it would be if the word provided were omit- 
ted from the act. 

(5) The detached territory became absolutely and unconditionally a part of Polk 
county upon the approval of the act, and this without reference to whether the line 
by which the act designated the detached territory was actually run upon the 
ground or not. 

(4) Trinity county could not recover back the detached territory, nor the amount 
levied and collected by Polk county upon the subjects of taxation therein. 

(5) Nor could it recover from Polk county a pro rata of the debt of Trinity 
county, or cause Polk county to levy and collect a tax on the property in the de- 
tached territory to pay any portion of the debt of Trinity county. 

(6) The action could not be maintained, but the judgment awarding an ex- 
ecution against appellant for costs was error. 


Arrrat from Polk. Tried below before the Hon. H. C. Pedigo. 

This suit was brought by Trinity county against Polk county 
March 31, 1877, to recover $620, claimed to be the pro rata portion 
of the existing indebtedness of Trinity county, owing by the citizens 
of acertain territory taken from Trinity and attached to Polk county ; 
and in the alternative to recover the said territory, and all the taxes 
that had been collected from the same by Polk county. 

The act of the legislature attaching the territory to Polk county 
is as follows: 

“ An act attaching a portion of Trinity county to Polk county. 

“Section 1. Be it enacted by the legislature of the state of 
Texas, that that portion of Trinity county situated within the fol- 
lowing metes and boundaries, to wit: Beginning at the northwest 
corner of Polk county; thence running to the mouth of Dull creek 
at its intersection with Big Piney creek; thence: to the mouth of 
Alabama creek, where it intersects the Neches river; thence down 
said river to the Tyler county line; thence with the Tyler county 
line to Polk county line, and with said Polk county line to the place 
of beginning, be and the same is hereby attached to and made a 
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part of Polk county, Texas; provided, the citizens in said detached 
portion of Trinity county shall pay their pro rata portion of the 
county indebtedness up to the date of the passage of this act. 

“Section 2. That this act shall take effect from its passage. 

“ Approved March 11, 1875.” 

The case made by the original and amended petition was, in sub- 
stance, that the pro rata of Trinity county’s indsbiedness owing by 
that territory was $620. Upon the passage of the act Polk county 
had, without running and marking the lines named therein, and 
without paying to Trinity county the said sum of $620, assumed 
control of the territory to the exclusion of Trinity county; that the 
county court of the latter addressed a request to the county court 
of the former to levy and collect of this territory a sufficient tax to 
meet and discharge this pro rata. This request was refused. Appel- 
lant then made out an account against appellee for the sum of $620, 
which was presented to the county court of appellee, which was 
rejected. Also an account for all the taxes collected by Polk 
county, and a demand for the restoration of the territory to Trinity 
county; this was also rejected. The prayer was for judgment for 
the $620, and in the alternative to recover the territory and all taxes 
collected from the same by appellee. Appellee answered by gen- 
eral and special exception, general denial, and other defenses not 
necessary to be noticed. 

Trial was had October 19, 1877, and appellee’s general demurrer 
to appellant’s petition was sustained, and the cause dismissed. From 
that judgment this appeal was taken. 

The errors assigned were: Ist. The court erred in sustaining ap- 
pellee’s general demurrer. 2d. The court erred in dismissing the 
cause, and ordering execution to issue against appellant. 


James FE. Hill, for appellant. 

I. A proviso repugnant to the main body of an act repeals the 
purview, as it speaks the last intention of the makers. Sedgw. on 
Stat. and Const. Law, 47, 49, and note +. A proviso is intended to 
restrain the enacting clause. Wayman v. Southard, 10 Wheat. A 
proviso is to be considered as limiting the enacting clause, and its 
effect is to be restrained to that. ; 

II. A statute creating a public municipal corporation for public 
purposes must be strictly construed; and whatever is not expressly 
given, or is a necessary means to execution of expressly granted 
powers, is withheld. Douglass v. Placerville, 18 Cal., 643; Clark v. 
Davenport, 14 Iowa, 494; Leavenworth v. North, 1 Kans., 432; 
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Leonard v. Canton, 35 Miss., 189; Marietta v. Fearing, 4 Ohio, 427; 
Cobb v. Kingman, 15. Mass., 197; New London »v. Brainard, 22 
Conn., 552; Oakland v. Carpenter, 18 Cal., 540; Treadwell v. Com., 
11 Ohio, 183. 

III. When a new county has been organized (from the territory 
of an old county) not in accordance with law, the old county has 
its action, and chancery will restore it to its original boundaries. 
Maury County v. Louis County, 1 Swan, 236. 

IV. Though the act of 11th March, 1875 (General Laws 14th 
Leg., 2d Sess., p. 81), attached a portion of the territory of appel- 
lant to appellee, it was conditional, and only took effect upon com- 
pliance (1) with the proviso of the act, and (2) with the general 
laws of this state. Pasch. Dig., 484, 1057, 1062, 1063. 

V. The territory of appellant attempted to be attached to ap- 
pellee, not being bounded by natural objects, or surveys, or known 
boundaries, until a survey thereof is made as the statute requires, it 
remains the territory of appellant (see Acts of 20th March, 1848 
(Pasch. Dig., 1073 et seg.); 12th May, 1846 (Pasch. Dig., 1057 e¢ 
seq.); 16th December, 1863 (Pasch. Dig., 434); 20th March, 1848 
(Pasch. Dig., 1063 et seg.), unless the “jurisdiction of appellee be 
acquiesced in by appellant until legislative action shall adjust the 
boundaries. People v. Farnham, 35 Ill, 562. Boundaries shall be 
detinite, fixed and certain (1 Dillon, § 124); and where lines of a 
county have once been run by public authority (as the original 
boundaries of appellant), they must be regarded as the true bound- 
aries until altered by the like authority. Board v. Head, 3 Dana, 489. 

Vi. Upon the division of an old corporation, and the creation . 
a new corporation out of part of its inhabitants and territory, o 
upon the annexation of part of its territory to another prs 
the legislature may provide for an equitable appropriation or divis- 
ion of the property, and impose upon the new corporation, or upon 
the people and territory thus disannexed, the obligation to pay an 
equitable proportion of the corporate debts. 1 Dillon, § 129, and 
note, p. 252. 

Vil. Appellee, by accepting the benefits of the act of the 11th 
March, 1875, thereby became liable for its burdens also (Low +. 
Conn. R. R., 45 N. TL, 380; Episcopal Soc. v. Episcopal Ch., 1 Pick., 
372; Bank of Columbia v. Patterson, 7 Cranch, 299; Raddall v 
Van Vetchen, 19 Johns., 60; Sheldon vw. Fairfax, 21 Vt., 102), and 
its promises and eagagements may as well be implied from its acts, 
and the acts of its agents, as if it were an individual. Elysville 
Manuf’g Co. v. Okisco Co., 1 Md. Ch., 392; 1 Dillon, § 384. 
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VIII. A county has a right of action against a new county formed 
from its territory for the pro rata indebtedness of the detached 
territory of the debt of the old county; aliter as to creditors. 
Howard v. Horner, 11 Humph., 532. Whenever a corporation tran- 
scends its legislative powers, and performs illegal acts, the effects 
of which impose a burden upon the property of any other, an action 
lies. Christopher v. Mayor of N. Y., 13 Barb., 567. By legislative 
act, Bristol was transferred from Jackson county to La Crosse 
county, and was afterwards transferred back again. The taxes 
which in consequence of this legislation had been erroneously paid 
to the treasurer of La Crosse county, were by subsequent act di- 
rected to be paid to Jackson county. //eld, that Jackson county 
had a right of action independent of the latter act, which did not 
enlarge the remedy previously existing for the collection of a claim 
due from a county, unless perhaps by giving a right to a mandamus 
to the treasurer. Jackson v. La Crosse, 13 Wis., 490. 

IX. Equity will entertain jurisdiction against municipal corpora- 
tions and their officers when acting wltra vires, or assuming or ex- 
ercising a power over the property of the citizen, or over corporate 
property or funds, which the law does not confer upon them. 2 Dil- 
lon, § 736a, p. 836 and note. An issue as to wltra vires cannot be 
raised on general demurrer; must be by plea. 1 Dillon, § 831; 2 
id., §§ 749, 755, 756. This plea cannot protect illegal corporate 
acts; a corporation cannot fail to comply with the terms of its 
charter, and then plead wltra vires. 2 Dillon, § 769 and note; 2 
Wait’s Act. and Def., p. 335. 

X. A judgment against a county which directs that execution 
issue to enforce it, will be reversed. Pasch. Dig., 1050; Chicago v. 
Hasley, 25 Ill., 595. 


Davis & Sayles, for appellee. 


Warts, J. Com. Aprp.— At the time of the passage of the act 
which gave rise to this controversy, neither Trinity nor Polk county 
could interpose any obstacle to the legislation. Nor could the lat- 
ter refuse to accept the territory thereby attached, and assume mu- 
nicipal control over the same. The whole matter rested entirely 
with the law-making power of the state, which, for the purposes of 
government, could at will apportion the territory of the state into 
such political divisions as it willed, subject to the then constitutional 
limitations upon that power, and require of the people of such di- 
visions the performance of public duties. These local political 
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divisions or counties being parts of the machinery of the state gov- 
ernment, were subject to legislative contro!. See Bass v. Fontleroy, 
11 Tex., 698. 

Mr. Cooley, in his work on Constitutional Limitations, p. 296, 
appropriately remarks: “ Whether they assume those duties or ex- 
ercise those powers, the people of the political divisions are not al- 
lowed the privilege of choice; the legislature assumes this division 
of the state to be essential in republican government, and the duties 
are imposed as a part of the proper and necessary burden which the 
citizen must bear in maintaining and perpetuating constitutional 
liberty.” 

So in detaching that portion of Trinity county described in the 
act, and in attaching the same to Polk county, the legislature as- 
sumed that it was expedient and for the general good. It was not 
essential that either of these counties should consent to the pro- 
ceeding, for the act was as effectual without as it could have been 
with such consent. 

The legislature then had full power over the subject. This, how- 
ever, is not now the case. Sec. 3, art. IX, of the constitution of 
1876, provides that “ No part of any existing county shall be de- 
tached from it and attached to another existing county until the 
preposition for such change shall have been submitted, in such man- 
ner as may be provided by law, to a vote of the electors of both 
counties, and shall have received a majority of those voting on the 
question in each.” 

This legislative control over the matter, without regard to the 
wishes of these two counties, is a consideration that should be 
borne in mind in construing and interpreting the act. 

‘Appellant zealously urges the proposition that the latter clause of 
section 1 of the act is a proviso which in effect ‘constitutes a condi- 
tion precedent, and until performed Polk county could not right- 
fully assume municipal control over the attached territory; also 
that, as the proviso had not been complied with, it became absolute, 
and in that sense is repugnant to the body of the act, and in effect 
worked a repeal thereof. 

It is not necessary in this case to enter upon that extensive field 
of legal learning concerning the effect of provisos to legislative 
acts, beset as it is with artificial rules and nice distinctions, a discus- 
sion of which could lead to no practical result. For in our opinion 
the clause under consideration is not a proviso in that sense urged, 
but that it more nearly approaches a reservation, and must be con- 
strued as if the word “provided” had been omitted. Its true 
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meaning and import, in our opinion, is the same as if it had been 
couched in this language: “ And the citizens in said detached por- 
tion of Trinity county shall pay their pro rata portion of the county 
indebtedness up to the date of the passage of this act.” 

To assume that the clause is a proviso constituting a condition 
precedent, as claimed, would lead to confusion, and seemingly, at 
least, have the legislature to do a foolish thing. Under such a con- 
struction, the territory must in fact and in law remain a portion of 
Trinity county urftil that pro rata is paid. That could only be done 
by the levy of a tax by the county court of Trinity county, which 
under the constitution must be equal and uniform throughout the 
county. And so long as it remained a part of Trinity county, I 
apprehend that it would necessarily have to aid in defraying the 
current expenses of the gounty; for these citizens would hardly be 
allowed to share in the benefits without assuming some of the bur- 
dens of the county government. If, then, the people of Trinity 
county desired to retain this territory, this could be accomplished 
by so levying tax, and expending the money arising therefrom, that 
the existing debt would never be paid. In this way a solemn enact- 
ment of the legislature would be effectually annulled by the ac-ion 
of the county court of Trinity county; and whether or not it 
would ever be operative, in any event, is made to depend upon the 
action of that court. Such a result could not, in our opinion, have 
been intended by the legislature. 

The true construction of the act is that the territory therein de- 
scribed became absolutely and unconditionally a part of Polk county 
upon the approval of the act; and that by the clause directly under 
consideration, a liability was sought to be retained against the citi- 
zens of that territory for their pro rata of the existing debt of 
Trinity county. 

There is nothing in the proposition that appellee could not assume 
municipal control over the attached territory until the lines desig- 
nated in the act had been run and defined. The several provisions of 
the statute, as well as decisions referred to by appellant as support- 
ing that proposition, have reference solely to the creation and _ or- 
ganization of new counties. 

No controversy is shown to exist between the parties as to the 
true location of their lines, and the record shows no necessity for 
running and marking the same. 

From these conclusions, it results that appellant cannot recover of 
appellee the territory described in the act, nor the amount of the taxes 
levied and collected by appellee upon the subject of taxation therein. 
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Then the question next in order to be considered and determined 
is as to the liability of Polk county to appellant for the pro rata of 
its existing debt, claimed to be owing by the citizens of the attached 
territory. 

As was said by Chief Justice Parker in Hampshire v. Franklin, 16 
Mass., 86, “ By general principles of law, as well as by judicial con- 
struction of statutes, if a part of the territory and inhabitants of a 
town are separated from it by annexation to another or by the 
erection of a new corporation, the remaining part of the town or the 
former corporation retains all its property, powers, rights and priv- 
ileges, and remains subject to all its obligations and duties, unless 
some express provision to the contrary should be made by the act 
authorizing the separation. The same principle will apply with 
equal force when a county is divided.” 

It is not necessary to consider or determine in this case, whether 
it would be within the constitutional power of the Icgislature to 
impose upon appellee, without its consent, a liability for a portion 
of the appellant’s existing indebtedness; for an examination of the 
provisions of the act under consideration manifests no such intention 
upon the part of the legislature. The intent, as there disclosed, is 
to hold the citizens of that particular territory, and not Polk couuty, 
bound for a pro rata of appellant’s existing indebtedness. This in- 
debtedness was not created for the benefit of Polk county, and is 
in no sense the indebtedness of that county; no obligation whatever, 
either legal or moral, rests upon it to pay any portion of the same. 

It is not perceived how the county court of Polk county could 
have legally levied and collected a tax from the citizens of that ter- 
ritory for the purpose of paying a portion of Trinity county’s in- 
debtedness. The power of that court, under then existing laws, to 
levy and collect taxes, was limited to specific purposes, such as defray- 
ing its own county expenses and paying its own county indebted- 
ness. That court could not legally levy and collect a tax upon all 
or any portion of the citizens of the county for the purpose of 
paying the indebtedness of Trinity county, in the absence of express 
legislative authority, so given as toexempt these citizens from double 
taxation or unequal burdens. No such power, however, was con- 
ferred upon the county court of Polk county by this or any other 
legislative enactment. 

‘We are clearly of the opinion that there was no cause of action 
against appellee asserted in the petition and amendment thereto; 
and that the court below correctly sustained the general demurrer 
to the petition and dismissed the case. 
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However, there is error in that part of the judgment which awards 
execution against appellant for costs of suit. The statute expressly 
provides that ‘“ No execution shall be issued on any judgment against 
any county.” Pasch. Dig., art. 1050; R. S., art. 679. 

We therefore report that the judgment in this particular ought 
to be reformed, and in all other respects affirmed. 































JUDGMENT REFORMED. 
[Opinion approved January 19, 1883.] 
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1. Qua#reE: When suit is brought against the obligors in a bond for breach of contract, 
and the breach resulted from an act of the agent of the obligors which was in it- 
self a crime, queve whether that-fact would authorize the bringing of the suit in 
the county in which the crime was committed, but in which none of the parties 
resided, under the seventh exception of art. 1423, Pasch. Dig. 

2. PRINCIPAL AND SURETY — MAIL conTrractor.— The sureties on a mail contract- 
or’s bond to the United States are responsible only to the government on a_ breach 
of the bond; their obligation as sureties is strictissimi juris, and they are not 
responsible to the citizen as sureties on such bond for a failure of their principal 
to deliver mail packages, whereby damage results. 

3. PRACTICE IN SUPREME COURT.— When several defendants against whom judg- 

ment has been rendered on a joint obligation prosecute a writ of error, and one 

fails to join in the writ of error, a reversal as to either will operate a reversal as 


to all. 











Error from Polk. Tried below before the Hon. H. C. Pedigo. 
This suit was brought in the district court by defendant in error 
against W. W. Hunter and plaintiffs in error. Petition filed Sep- 
tember 4, 1873, and alleged that on the 28th day of April, 1871, the 
United States, acting by their postmaster general and W W. Hunter, 
J. W. McRae and W. D. Garey as his sureties, entered into a writ- 
ten contract; that Hunter had been accepted as contractor for 
transporting the mail on route No. 8650, from Livingston, Texas, 
via Swartwout, Cold Springs, Waverly and Danville, to Montgom- 
ery and back, three times a week, at $1,800 a year, from July, 1871, 
to June, 1875. Covenants: “ The said contractor and his sureties 
do jointly and severally undertake, covenant and agree with the 
United States, and do bind themselves: ist, to carry said mail with 
certainty, celerity and security. . . . 2d, to carry said mailina 
‘safe and secure manner, free from wet orother injury. . . . 34d, 
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to take the mail and every part of it from, and deliver it, and every 
part of it, at each postoffice on the route . . . andinto the post- 
office at each end of the route, and into the postoffice at which the 
carrier stops at night, if one is there kept, and if no office is there 
kept, to lock it up in some secure place at the risk of the contractor. 
They also undertake, covenant and agree with the United States, and 
do bind themselves jointly and severally, as aforesaid, to be answer- 
able for the person to whom the said contractor shall commit the 
care and transportation of the mail, and accountable to the United 
States for any damages which may be sustained by the United 
States through his unfaithfulness or want of care.” 

The petition alleged that Hunter employed Rasbern and Bishop — 
men of alleged bad characters —as carriers on said route, in Decem- 
ber, 1872; that they, in charge of the mail between Swartwout and 
Livingston, on the day of said month, broke open the pouch 
containing the mail, and extracted therefrom a registered letter con- 
taining $200, the property of plaintiff, and appropriated it to their 
own use. An amended petition alleged that plaintiff was a citizen 
of the United States; that the contract was entered into for a pub- 
lic purpose, for the use and benefit of every citizen of the United 
States, the said states acting by their postmaster general in said con- 
tract, for and in behalf of the citizens thereof, and for their benefit 
and security. The case was tried in October, 1874; judgment for 
plaintiff against all defendants for $200 and costs. McRae and 
Garey alone prosecuted a writ of error. 

J. M. Crosson, for plaintiffs in error. ‘ 

I. The plaintiffs in error were not liable to McWilliams upon 
the contract sued upon. There was no privity between them 
and McWilliams. And certainly, if the suit was upon a breach 
of duty on the part of Hunter or his agents, then plaintiffs 
in error were not responsible. They were only Hunter's sure- 
ties, “and their liability is a matter of strict law, and cannot 
be extended by implication or intendment.” 2 Tex., 607; 8 
Tex., 69, 70. Further, it is “a general rule, that a principal who 
neither authorizes nor ratifies a wilful trespass committed by his 
agent is not liable therefor.’ Gilleland v. Drake, 36 Tex., 677; 
also Foster v. Essex Bank, 17 Mass., 479. There is no allegation in 
the pleadings that Hunter ever authorized or ratified the trespass, if 
trespass it was. There being no express contract between these 
plaintiffs in error and McWilliams, can they be bound by any im- 
plied contract? The foregoing authorities say not. 
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Il. The rule laid down in Sawyer v. Corse is, “ That a 
person who takes upon himself a public employment is liable to 
third persons in an action on the case for any injury occasioned by 
his own personal negligence or default in the discharge of his du- 
ties, and for any injury occasioned by the negligence or default of 
his private agent or servant in the discharge of his official duties.” 
No such averment is made in the pleadings in this case. The aver‘ 
ments are that Hunter’s carriers robbed the mails. Was Hunter 
himself, much less his sureties, responsible for these acts in this suit? 
We think not. See 36 Tex., 677; Story on Agency, secs. 318, 456; 
Saunders’ Plead. & Ev., vol. 1, sec. 750; vol. 2, sec. T06; 20 Tex., 
197; 8 Tex., 9. 

Ill. The petition shows that neither of the defendants were resi- 
dents of Polk county. The jurisdiction in this case rested upon sub- 
divisions 4 and 7 of article 1423, Pasch. Dig. As to subdivision 4, 
the plaintiffs’ pleadings showed that Hunter and sureties had made 
no contract whatever with McWilliams to be performed in Polk or 
any other county. As to subdivision 7, the plaintiffs’ pleadings 
show that neither Hunter, Garey or McRae had committed any 
crime, offense or trespass in Polk county. 


Jas. Boone, also for plaintiffs in error 


James EF. Hill, for defendant in error. 

I. There was no error in overruling the joint general demurrer of 
defendants below. The only question that could have been raised 
is as to the liability of plaintiffs in error, and that they are liable I 
think the peculiar instrument they signed shows. That Hunter is 
responsible, see Sawyer v. Corse, 17 Gratt., 230 et seq. 

If. The lower court did not err in overruling special demurrers of 
defendants. Their pleadings were joint; the special demurrers were 
joint; the allegations are not sufficient to raise an issue on special 
demurrer. Sayles’ PL, § 84. ; 

Ill. That the district court had jurisdiction, see Pasch. Dig., 1423, 
subdivisions 4 and 7. 

. . . IX. The ninth assignment states that the district court 
charged the jury that Hunter was contractor on route No. 8650, 
This conclusion is incorrect. The charge begins thus: “ /f from 
the testimony in this case the. jury believe.” “/Z/” controls the sen- 
tence and its adjuncts. If this charge is obnoxious to criticism, it 
cannot be taken advantage of in the absence of counter charge by 
the party objecting, or a statement of the facts. Defendants below 
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should have excepted, or tendered special instructions. Engledow 
v. James, 35 Tex., 81. Was the verdict affected by the charge, even 
if erroneous? 11 Tex., 649; 12 Tex., 209; 16 Tex\.335; id., 563; 
id., 652; 18 Tex., 615; 23 Tex., 441; 27 Tex., 534; Kaise v. Law- 
son, 38 Tex., 160. When the evidence of a fact is not disputed, it 
is taken as established, and the charge of the court should proceed 
upon that basis. Sayles’ Prac., § 599, and cases cited. 

X. The tenth assignment is that the district court erred in charg- 
ing that McRae and Garey were responsible upon the bond sued on, 
when the purport of the charge is, that “if” a certain state of facts 
exists that all defendants are responsible. The impression conveyed 
by this assignment is, that plaintiffs in error had filed a plea pre- 
senting an issue of suretyship, and such other special matter as they 
now seem to have intended to plead. The charge must conform to 
the pleadings, and the evidence adduced under them, and as plaint- 
iffs in error presented no plea requiring a charge as to them, none 
was given. Savles’ Prac., § 600. No charge need be given in a 
civil cause, unless the court be requested to instruct the jury. Metz- 
ger v. Wendler, 35 Tex., 378. Having failed to tender special in- 
structions or except to the charge of the court, in the absence of a 
statement of facts this court will not revise the judgment. Wright 
v. Donnell, 34 Tex., 305; Powell v. Haley, 28 Tex., 52; Farquhar 
v. Dallas, 20 Tex., 200; Robinson v. Varnell, supra; Cole v. Cole, 
17 Tex., 5; Armstrong v. Lipscomb, 11 Tex., 653. “ In the absence 
of a statement of facts, the presumption is that the evidence author- 
ized the verdict.” Flanagan v. Ward, 12 Tex., 209. Where the 
facts are not presented by the record, this court will not undertake 
to revise the rulings of the court below upon instructions to the jury. 
McMahan vw. Rice, 16 Tex., 339; Dalby v. Booth, 16 Tex., 564; 
Lewis v. Black, 16 Tex., 652; Dever v. Branch, 18 Tex., 615; Birge 
v. Wanhop, 23 Tex., 441; McGaughey v. Bendy, 27 Tex., 534. If 
the plaintiffs in error had any defense to this action, they failed to 
set it up by appropriate pleadings. We find what is termed by 
them a “plea in abatement:” Ist. That defendants below were resi- 
dents of Montgomery county. 2d. That they did not contract with 
plaintiffs below to perform any obligation in Polk county. 3d. That 
they did not commit a criminal offense or trespass against plaintiff 
or her property in Polk county, for which a civil action in damages 
might have been commenced. 4th. That this suit is brought upon 
a contract between the United States (acting by their postmaster 
general) and defendants. No matter here alleged is sworn to, save 
that contained in the first part. The demurrer to this plea was 
properly sustained. Willson», Adams, 15 Tex., 324. The first part 
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need not have been sworn to; the second part should have been. 
Had this guasz plea in abatement been intended to reach the disa- 
bility of plaintiff in the district court, it should have given her a 
better writ; such pleas must not only point out the plaintiff's error, 
but must show her how it may be corrected, and furnish her with 
material for avoiding the same mistake in another suit regarding the 
same cause of action. Sayles’ PI., § 94. 

XI. A plea to the jurisdiction of the district court, failing to show 
what court has jurisdiction, is bad. Sayles’ Pl., $93; Gould’s PL, 
237; 1 Chit. Pl., 444. [ respectfully submit that defendants in the 
lower court failing to set up their defense by special plea, it could 
not be reached by the general denial. Sayles’ Pl., $ 116 (note 38s); 
Carter e al. v. Wallace, 2 Tex., 206; Love v. McIntyre, 3 Tex., 10; 
Tanner v. Sayer, 4 Tex., 28; Mayfield v. Averett, 11 Tex, 140; 
Kelly v. Kelly, 12 Tex., 452. 





Derany, J. Com. Arr.— This suit was brought by the defendant 
in error upon a contract entered into by W. W. Hunter as principal, 
and plaintiffs in error as his sureties, with the postmaster general of 
the United States, for the transportation of the mail. The suit was 
grounded upon the contract; and plaintiff alleged, as a breach, that 
one of the mail carriers employed by the defendant Hunter had 
broken open the mail-bag, and taken out a letter containing $2090, 
which belonged to her, and appropriated the money. This is alleged 
to have occurred in Polk county. 

The plaintiff's cause of action evidently was the failure of the 
carrier to-deliver, at the proper postoffice, the letter containing the 
money, whereby it had been lost to her. But the robbery is averred, 
perhaps for the purpose of giving the court jurisdiction in Polk 
county, under the seventh exception contained in the statute, fixing 
the venue in civil causes. Pasch. Dig., art. 1423. It is extremely 
doubtful whether the district court of Polk county had jurisdiction, 
as all the defendants resided in the county of Montgomery. 

The robbery of the mail by the carrier was not the act of either 
of the defendants. 

The duty of the carrier as the servant of Hunter was to carry 
the mail, not to rob it; it could not therefore be said that either of 
the defendants had committed a crime, an offense or a trespass in Polk 
county. And if we consider the suit as grounded upon the failure 
of the carrier to deliver the letter, that was neither a crime nor a 
trespass, but a mere default or neglect of duty, and could not give 
jurisdiction in that county. 

But as the sureties only have appealed, and as the case, so far as 
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they are concerned, can be effectually disposed of, we do not think 
it necessary to express a decided opinion upon the question of juris- 
diction. 

There were two motions in arrest of judgment, one by all the de- 
fendants, the other by the sureties, the plaintiffs in error. Both 
were overruled, and these rulings are assigned as error. 

The question, then, to be considered is this: Can the plaintiff 
maintain her action upon this contract as against the sureties? We 
say “upon the contract,” because if the sureties are held to answer 
at all, it must be upon the contract. 

In this respect there is quite a difference, as we shall presently 
see, between them and the principal. The latter may perhaps be 
answerable to the plaintiff upon considerations of policy outside of 
the contract, but the obligation of the sureties is strictissimi juris, 
and does not extend one jot or tittle beyond what is “ nominated in 
the bond.” Smith v. Montgomery, 3 Tex., 409-10. Tiis doctrine 
is elementary. 

Even in the case of a principal, it has been strenuously denied 
that such an action as this can be maintained by private parties 
against a mail contractor for the default of a mail carrier. See 
Conwell v. Voorhees, 13 Ohio, 523; Hutchins vw. Brackett, 2 Foster, 
252. 

Those cases treat the mail contractor as a public agent, engaged 
in the performance of a public service under a contract with the 
government, and therefore not responsible for the misfeasance or 
malfeasance of those emploved under him. The first of these de- 
cisions, however, is questioned in 1st American Leading Cases, 
p. 621, and both of them are strongly disapproved in a well consid- 
ered case decided by the court of appeals of Virginia (17 Gratt., 
230), 

This Virginia case is the sole reliance of defendant in error for 
the maintenance of the present suit. Whilst it may be said to 
sanction this proceeding as against Hunter, the principal, it gives no 
countenance whatever to the suit against the sureties. 

That was a suit against a mail contractor for the loss, by one of 
his carriers, of a valuable letter belonging to the plaintiff. The 
sureties, however, were not joined as defendants with the principal, 
and it is evident that they were omitted, not inadvertently, but by 
design. It was a common law action of trespass on the case, 
and the court, in the opinion (238), is careful to remark that the 
suit is not founded on the contract, but on the breach of duty. It 
proceeds upon the principle that the contractor is not an officer of 
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the government, but a mere employee; and, being an employee for 
pay, there is an obligation or duty resting upon him to see that his 
servants (the mail carriers) faithfully deliver the mail at the proper 
places; and for the breach of this duty an action will lie in favor 
of the party injured. But no such duty rests upon the sureties. 
They receive no pay, and derive no benefits whatever from the ar- 
rangement. They are bound solely by the contract, and are respon- 
sible only to the party with whom the contract is made. 

The bonds of sheriffs, clerks, etc., seem to be an exception to the 
general rule; but this is by express statutory provision. 

We conclude that as to the plaintiffs in error the judgment should 
be reversed and the cause dismissed. 


Witute, Crter Justice.— The report of the Commissioners of Ap- 
peals examined, and their opinion adopted so far as it reverses the 
cause; but under the authority of the following cases, Dickson ». 
Burke, 28 Tex., 117; Willie v. Thomas, 22 Tex., 175; Wood ». 


- Smith, 11 Tex., 367, and Burleson v. Henderson, 4 Tex., 49, the 
judgment below will be reversed as to all the defendants, and the ' 


cause remanded. 
REVERSED AND REMANDED. 





E. O’C. McInery v. Tur Crry or GALveEston. 
1] ; (Case No. 971.) 


| 1. Freres oF orrice.— The city clerk of Galveston received as such, for about two 

H years, his salary established at the rate of $4,0U0 a year, and without objection col- 
lected fees and paid them into the city treasury. Held, 

(1) The city council, in fixing the clerk’s salary at $4,000, intended to limit his 
ccmpensation to that amount. 

(2) The clerk by receiving the salary estopped himself from asserting any claim 
to fees of office, under sec. 1, art. X, title ILI, of the city charter. 

(3) The limitation in the charter upon the power of the city council in changing 
or altering the compensation of city officers, was intended to be confined to the 
municipal year rather than the term of office. 

2, RULE FOR CONSTRUING STATUTES.—It is the duty of courts ‘‘to try out the 
right intendment of statutes upon which they are called to pass. and by their 
proper construction to ascertain and enforce them according to their true intent. 
[t is this intent which constitutes and is in fact the law, and not the mere verbiage 
used by inadvertence or otherwise by the legislature to express its intent, and to 
follow which would be to pervert that intent.” 


Aprreat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. . 
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Appellant brought this suit against the city of Galveston May 21, 
1877, to recover the sum of $6,832.82; of that amount, 86,679.01 
was claimed as fees of the city clerk received and appropriated by 
the appellee from the Ist day of May, 1875, to the 31st day of 
March, 1877, during which time appellant claims to have been the 
clerk of said city, and as such entitled to said fees. Appellant 
claims the $153.81 as a balance of his salary due him for the month 
of March, 1877. 

Appellee answered by general demurrer and general denial, and 
specially that appellant had during the time, from the Ist day of 
May, 1875, to the Ist day of March, 1877, received his salary as city 
clerk fixed by resolution of the council at $4,000 per annuin, and in 
which it was declared that no fees were allowed, and requiring 
the clerk to collect the fees theretofore fixed, and to pay them 
into the general fund in the city treasury; that appellant did collect 
these fees and, without any objection on his part, pay the same into 
the city treasury, and that he was estopped from asserting any claim 
to the same. It also denied any liability on the part of the 
city to appellant on account of the reduction of his salary as 
such clerk for the month of March, 1877, and claimed that such 
reduction was authorized by the charter. 

November 26, 1877, a trial was had before the court without a 
jury, and judgment rendered against appellant for costs, etc., from 
which this appeal was taken. The only error assigned was, “that 
the court erred in rendering judgment for defendant upon the facts 
proven, and failed to render judgment in accordance with the facts.” 

The record shows that on March 16, 1874, the council, by resolu- 
tion, fixed the salary of the city clerk at $4,000 for that municipal 
year, which also required him to collect the fees allowed by the 
charter and ordinances, and to pay the same into the city treasury. 
This resolution was passed December 24, 1874; it was continued in 
force for the municipal year ending February 28, 1876, and again 
continued on December 20, 1875, for the municipal year ending the 
last day of February, 1877. 

The appellant was appointed and qualified as clerk May 7, 1875, 
and again March 27, 1876, and held the office until the 25th day of 
March, 1877. During that time, except for the month of March, 
1877, he received the salary of $4,000; for that month he received 
his salary (under protest) at the rate of $1,800 per year, as had been 
previously fixed by the council for the municipal year commencing 
March 1, 1877. During that time appellant had collected and paid 
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into the city treasury fees as follows: Accruing in recorder’s court, 
$4,437.02; accruing from issuing license, etc., $2,288.21. 

The charter of 1871 remained in force until August 2, 1876, when 
another was passed and approved. 

Sec. 1, att. XXI, title X, of that charter provides: “The city 
council. shall, on or before the first day of January in each and 
every year, fix the annual salary of the mayor to be elected at the 
next regular election, and shall, at the same time, establish the com- 
pensation or salary to be paid to the officers elected or appointed by 
the city council; and the compensation or salary so established shall 
not be changed during the term for which said officers shall be 
elected or appointed.” 

Sec. 1, art. XX XI, title X, provides: “That no officer of this city, 
elected or appointed, shall receive a larger compensation for his serv- 
ices than at the rate of five thousand dollars per annum, and that 
no officer shall receive fees, except police officers under the grade of 
chief of police.” 

Sec. 1, art. X, title III, after setting forth and in part defining 
the duties of the city clerk, says: “He shall also be clerk of the 
recorder’s court, and shall have custody of all books and papers be- 
longing to said court. He shall make out all process and writs, and 
enter upon a docket all complaints for violation or infraction of city 
ordinances before the recorder, and his judgment and sentence 
therein. He shall have power and authority to administer all oaths 
and affirmations, and as clerk of said court shall be entitled to such 
fees as are allowed the clerk of the district court for like services.” 

That section, after defining his duties as accountant and custodian 
of papers, etc., then provides, in conclusion, as follows: “He shall 
receive for his services an annual salary, payable at stated periods, 
and such additional fees as may be allowed by the city council.” 

Section 170 of the charter which took effect August 2, 1876, is as 
follows: “That no officer of this city, elected or appointed, shall re- 
ceive a larger compensation for his services than at the rate of 
$5,000 per annum, and that no officer shall receive fees.” 

Section 171 provides that “no salary not fixed by this charter 
shall exceed $1,500 per annum for any office which the board of 
aldermen or council are authorized to create.” 

This charter provides that the city clerk and other officers shall 
be elected by the city council on the third Monday in March, or as 
soon thereafter as practicable, and shall hold his office until the 
third Monday in March thereafter. 
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The charter of 1871 provided that the city clerk should be ap- 
pointed and confirmed at the first regular meeting of the city coun- 
cil after the general election in each year, and should hold his office 
for one vear. 


P. T. Lanquille, for appellant. 

I. The fees which were paid to the city of Galveston, as clerk’s 
fees, from the 1st day of May, A. D. 1875, to the 31st day of March, 
A. D. 1877, rightfully belong to appellant, and he may maintain an 
action therefor. The clerk’s fees received by appellee through ap- 
pellant and other persons, during the incumbency of the latter of 
the office of city clerk, amount as follows, viz.: : From the Ist day 
of May, A. D. 1875, to the last day of March, 1876, $3,050.31; from 
April 1, A. D. 1876, to last day ef March, A. D. 1877, $3,615.45. 

II. The resolution of the city council of the city of Galveston of 
March 16, 1874, was and is void, because it conflicts with the charter 
of the city of Galveston then in force. See sec. 1, art. X, title IIT, 
Charter of the City of Galveston, approved May 16, 1871; Dillon 
on Municipal Corporations, sec. 251, p. 277. 

III. The mere fact that appellant, from the 7th day of May, A. D. 
1875, to the 25th dav of March, A. D. 1877, received as clerk’s fees, 
and paid over to appellee, the sum of $6,665.76, or a portion thereof, 
does not debar him from recovering the same of appellee, if the 
same rightfully belonged te him. Plaintiff knew nothing of the 
resolution of the city council of March 16, 1874, until about three 
months after he had entered upon the discharge of his duties as such 
city clerk. Bigelow on Estoppel, ch. 19, p. 473 (1st ed.). 

IV. The city council of the city of Galveston had not authority 
to reduce appellant’s salary as city clerk for the month of March, 
A. D. 1877. The salary of appellant as city clerk was on the 20th 
day of December, A. D. 1875, fixed at $4,000 per annum for the 
municipal year ending March 1, 1877. Art. X XI, see. 1 of title X 
of the Charter of the City of Galveston, approved May 16, 1871. 


Robert V. Davidson, for appellee. 

I. The charters of the city of Galveston of May 16, 1871, and 
August 2, 1876, which were in force during the whole time of ap- 
pellant’s terms of office as city clerk, expressly prohibited appel- 
lant’s receiving fees as compensation for official services as such city 
clerk. 

II. Under the charters of 1871 and 1876, it was the right and 
duty of the city council of appellee (city of Galveston), on or be- 
Vou. LVI — 22 
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fore the Ist day of January in each and every year, to establish the 
compensation or salary to be paid to the officers elected or ap- 
pointed by said council, and such compensation could not be 
changed during the term for which said ollicers were elected or 
appointed. 

(a) The compensation for the city clerk, during or for the terms 
of appellant, was fixed by the council on December 24, 1874, and 
December 20, 1875, at a salary or fixed sum of $4,000 per annum, 
and this salary or compensation so fixed could not be changed or 
increased during appellant’s terms of office. Charter (special law) 
of 1871, title X, art. X XI, sec. 1. 

III. Sec. 1, art. X, title III, of charter of 1871, provides that the 
city clerk “shall receive for his services an annual salary, payable 
at stated periods, and such additional fees as may be allowed by the 
council.” 

(a) The council, on December 24, 1874, provided that the city 
clerk for the municipal year 1875 (first term of appellant) should 
receive a stated salary, but should not receive fees. 

(6) The same proVision was made for the municipal year 1876 
(appellant’s second term); also during this latter term of appellant 
the charter of 1876 went into effect (August 2d), which inhibits any 
officer from receiving fees. Charter of 1871, title III, art. X, sec. 
1; Charter of 1876, title XII, art. X X.X, sec. 170. 

IV. Appellant, without protest, and without any fraud or com- 
pulsion on the part of appellee, and with full knowledge of all the 
facts, having received and appropriated to his own use the salary or 
compensation fixed by the city council, thereby waived any claim 
to the fees sued for herein, and is thereby estopped from claiming 
said fees as compensation for his said official services as city clerk. 
Bigelow on Estoppel, pp. 500-525; Stagg v. Insurance Company, 
10 Wall. (U. S.), 589. 

V. The city council, on the 25th day of December, 1875, fixed 
appellant’s salary to March 1, 1877, at $4,000 per year, and with 
knowledge of this, appellant continued in office and received such 
salary. 

(b) The term of appellant was, by law, fixed and definite; the 
municipal year beginning March 1, 1876,and ending March 1, 1877, 
and his salary was not changed during his term of office. 

VI. In this case a jury was waived, and the matters therein sub- 
mitted to the judge, who found both the law and the facts in favor 
of appellee. The conclusions of such judge “are entitled to the 
same weight as the verdict of a jury,” and will not be set aside un- 
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less they are without evidence to support them, and are manifestly 
erroneous. Stone v. Brown, 54 Tex., 330; Mathis v. Oberthier, 51 
Tex., 550; Jordan v. Brophy, 41 Tex., 284: Bailey v. White, 13 
Tex., 118. 


Warts, J. Com. App.— Appellant claims the fees accruing in the 
recorder’s court, upon the theory that this part of his compensation 
was established by the charter, and could not be controlled by the 
council. Without undertaking to construe the various provisions of 
the charter touching the matter, we are of the opinion that even 
though the correctness of the construction contended for by him 
should be conceded, that still under the facts of this case the appel- 
lant could not maintain an action against the city to recover these 
fees. 

Manifestly the salary was established at $4,000 a year, upon con- 
dition that this should constitute his full compensation, or rather 
upon the basis that he was not to receive any fees in addition thereto. 
In this way the alternative was presented the appellant, to either 
accept this munificent salary without fees, or else assert his right to 
the fees at such time that the council could, without injury to either 
party, establish the compensation he was to receive in addition to 
the fees. For two years, however, without objection, he received 
the salary, and, as required by the resolution, collected the fees and 
paid them into the city treasury. Under such circumstances appel- 
lant will be held to have acquiesced in the action of the council, and 
to have waived any right to the fees. 

A recovery of the fees as claimed by him would work a flagrant 
infraction of one of the provisions of the charter. No officer could 
receive a greater compensation than $5,000 per annum; appellant 
had received his salary of $4,000 per year, and now seeks to supple- 
ment that by a recovery of these fees to the extent of over $2,000 
per annum. 

Obviously the intention of the council was to limit the compensa- 
tion of the clerk to the salary of $4,000, this to be in lieu of all 
fees, etc. Appellant has estopped himself from asserting any claim 
to fees. By his acts in receiving the salary and collecting the fees 
and paying the same into the city treasury, the council was induced 
to refrain from such action as was in its power, and by which it 
could have saved the city from loss. In establishing the salary for 
appellant’s second term, it is but reasonable to suppose the action of 
the council was induced by his acquiescence in accepting the salary, 
apparently in good faith and without objection, and asserting no 
claim to the fees. 
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There is nothing in the charter that would have prohibited appel- 
lant from accepting the salary in lieu of all other compensation. 
And under the facts of this case, he will be held as having acquiesced 
in the action of the council in this respect; and that he is there- 
fore precluded from recovering such fees. 

Appellant’s claim for additional salary for the month of March, 
1877, is based upon the idea, that as his term of office was for one 
vear from the date of appointment, that the term extended beyond 
the end of the municipal vear, and for that balance of his term he 
was entitled to the salary as established by the council in December, 
1875. This is claimed to result from that part of the charter which 
in effect provides that the compensation as established by the coun- 
cil shall not be changed during the term of office. As shown by 
the record, the municipal year commenced March 1, 1876, and 
ended the last day of February, 1877. The council in December, 
1875, established the compensation of the corporate officers, including 
the clerk, for that time. During that municipal year another charter 
took effect, and in establishing the compensation of officers for the 
municipal year commencing March 1, 1877, the council acted under 
and was governed by the provision of the new charter. 

It does not seem to us that the provision of the charter of 1871 
now under consideration is subject to the literal construction con- 
tended for by the appellant. It could only be maintained by strictly 
adhering to the language, and ignoring the subject matter, context 
and purposes of the act. 

In Russell yv. Farquhar, 55 Tex., 359, Chief Justice Moore said: 
“While it is for the legislature to make the law, it is the duty of 
the courts to ‘try out the right intendment’ of statutes upon 
which they are called to pass, and by their proper construction to 
ascertain and enforce them according to their true intent. For it is 
this intent which constitutes and is in fact the law, and not the 
mere verbiage used by inadvertence or otherwise by the legislature 
to express its intent, and to follow which would pervert that 
intent.” 

The language under consideration is that of a single clause in a 
long act, the purpose of which was to create and put into operation 
a city government for the most important city in the state. The in- 
tent of the legislature was to so arrange it, that, like an extensive 
and complicated machine, it would be perfect in all its parts. It 
would be doing violence to the most elementary rules of construc- 
tion, to take an isolated provision of such an act, and, without regard 
to the context or the purposes of the act, give it an independent 
and literal construction according to the language used. 
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That provision had reference to the financial system provided for 
in the act, and which is a part of the machinery of the city govern- 
ment, and should be construed with a view to the harmonious work- 
ing of the whole system in all its parts. 

The financial and municipal year was the same. The budget, as 
it had reference to the compensation of officers, was required to be 
made up and established by the council prior to the commencement 
of the municipal year. It was intended that the compensation thus 
established should be confined to the municipal year. This system 
requires that accounts be kept, and reports to be made at the end of 
the fiscal year, including appropriations, receipts and expenditures. 

The construction, as contended for by appellant, would materi- 
ally affect the harmonious working of the system, and lead to con- 
fusion in the accounts and reports of these expenditures, by thrust- 
ing the policies of one administration into that-of its successor. 

In our opinion, the limitation upon the power of the council, in 
changing and altering the compensation as established, was intended 
to be confined to the municipal year rather than the term of office. 

It should also be observed that the charter now in force took 
effect August 2, 1876, and the council acted under its provisions in 
establishing the compensation of the clerk for the municipal year 
commencing March 1, 1877. 

That office was created by statute, and is therefore within the 
control of the legislature. It could alter at pleasure the term of 
office, the mode of appointment or the compensation. Cooley’s 
Const. Lim., p. 336, and note 2. 

A fair construction of the latter charter forbids the idea that it 
was intended that the compensation fixed under the former should 
extend beyond its own expiring municipal year. 

We conclude, and so report, that the judgment of the court below 
ought to be affirmed. 

AFFIRMED 

[Opinion approved January 19, 1883.] 





J. H. Hernpon et av. v. Heres or J. M. Kuykenpatt. 
(Case No. 696.) 


1. Jupement — Fraud — ADMINISTRATOR'S SALE.— The rule that jurisdiction being 
once established, every presumption will be indulged in favor of what does not 
appear in the proceedings of the court, has its application generally to cases where 
the judgment is attacked in a collateral proceeding. It cannot be invoked to vali- 








Hernpon v. Hers or Kuykenpatt. [Galveston Term, 





Statement of the case. 





date a probate sale attacked for fraud charged against an administrator and the pur- 
chaser, both of whom are made parties in a direct proceeding by certiorari, when 
the record, unexplained, contains intrinsic evidence of the fraud, and the parties 
to the alleged fraud, being before the court, offer no explanation. 

2. Same — Fact case.— See the statement of this case for circumstances, apparent 
of record im prohate proceedings, held sufficient on their face, when unexplained, 
in a proceeding by certiorari where all the parties were before the court, to author- 
ize a judgment declaring fraudulent an administrator's sale. 


Arrrat from Harris. Tried below before the Hon. James Mas- 
terson. 

This case rivals that of Jarndyce v. Jarndyce, at least in its dura- 
tion. Its purpose was to cancel a fraudulent sale made in 1850, 
under proceedings in probate begun in 1848, which were removed by 
certiorari to the district court in October, 1857; there the case 
lingered until August, 1873, when, on no other evidence than such as 
an inspection of thé probate record afforded, a judgment was ren- 
dered declaring, fraudulent, the sale of a leagueof land. That judg- 
ment was brought up by writ of error to the supreme court in 1875. 
The original parties died during the litigation, and the judgment 
now rendered i is forsthe benefit of the descendants of the heir who 
charged fraud in the conversion of his ancestor’s estate. 

An application was made to the judge of the district court in 
Harris county for a writ of cértiorari to the county court of that 
county to bring up the record of the proceedings had in that court 
in the succession of A. L. Kuykendall, deceased. The petition was 
filed October 28, 1857, by John M. Kuykendall, the ancestor of ap- 
pellees. He alleged that he was the only surviving child of Abra- 
ham L. and Ann Eliza Kuykendall, who had formerly resided in 
Harris county; that his mother died in 1840 or 1841, and his father 
in 1845, in that county; that neither of them owed any debts; that 
his father owned at the time of his death a league of land in Bexar 
county, which was his headright and was community property, a lot 
in the town of Richmond, Fort Bend county, and a judgment against 
one D. 8. Woods for $180; that his father’s league certificate had 
been located and survey ed and the field notes deposited i in the land 
office before his death, but the patent had not issued. That some 
time after the death of his father, John H. Herndon (one of the 
defendants), for the purpose of defrauding petitioner (who was then 
a small boy) of his property, took the patent out of the land office 
and had kept it ever since. 

It was charged that Herndon, for the purpose of carrying into 
effect his fraudulent intent, induced James R. Shipman (another de- 
fendant), in November, 1848, to apply to the county court of Harris 
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county for letters of administration upon the estate of A. L. Kuy- 
kendall, upon the false pretense that Kuykendall had died indebted 
and that he, Shipman, was a creditor. That Shipman was, by that 
court, appointed administrator at the November term, 1848, and on 
the 31st of January, 1849, filed an inventory of the property of the 
estate, and had the league of land appraised at $428, when it was 
worth $6,000; that at the February term, 1849, Shipman, without 
any claims against the estate having been presented to’ him for al 
lowance, applied for and obtained an order for the sale of all the 
property of the estate; that nothing was done under that order, nor 
was anything else done in the administration until the January 
term, 1850, when John H. Herndon appeared before the court as 
the attorney of Shipman and consented to his removal from the 
administration; that Shipman never afterwards presented any 
claim against the estate; that at the August term, 1850, Herndon, 
for the purpose of effecting his fraudulent designs, induced Augustus 
C. Davis (another defendant) to apply for letters of administration; 
that Davis was appointed at the August term, filed a copy of the 
original inventory, and at the September term, one month afterwards, 
applied for an order for the sale of the property of the estate to 
pay alleged debts, though no claims had been presented to him and 
none existed against the estate; that the order of sale was granted 
at the same term, and under that order, that Davis, as administrator 
sold the entire property of the estate to Herndon for the sum of 
$458; that Herndon had never paid any part of the purchase money, 
and that the administration was still open and pending in the county 
court. 

Prayer for writ of certiorari to bring up the whole proceedings 
of the county court; for citation to the defendants above named; 
that the sale be set t aside, and for general relief. 

The transcript from the county court covers twenty-nine and one 
half pages of the record. It show s, among other things, that at 
the November term, 1850, Davis, the administrator, reported the 
sale to Herndon as having been made on the 5th of that month, 
and that, at the same term, the sale was confirmed by the court. 
From that time on, the transcript consists ehiefly of continu- 
ances, and ineffectual efforts, such as orders, citations and attach- 
ments, to compel the administrator to make his final exhibit and 
close the administration. In 1857, in response to a citation, he ap- 
peared and said that he had done nothing in the administration 
since the sale; that he had sold the property to Herndon on a credit 
of twelve months; that Herndon had given his note for the pur- 
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chase money; that the note was overdue, and he bad written to 
Herndon to “come down” and pay it, “which he had promised to 
dlo, but had failed, and asks for further time.” 

At the June term, 1858, in response to another citation, he re- 
ported that nothing further could be done with the estate, as 
proceedings had been begun in the district court against himself, 
Shipman and Herndon. 

December 1, 1858, defendant Davis appeared by attorney in the 
district court and answered by a general demurrer, special excep- 
tion that he was not a necessary or proper party, and a denial of 
all the allegations of fraud so far as he was concerned. 

On the same day defendant Herndon answered by a general 
demurrer and special exceptions, as follows: 

Ist. That his codefendants, Davis and Shipman, were not proper 
parties. 

2d. That the allegations of fraud were vague and indefinite. 

3d. That it appeared from the petition that the county court of 
Harris county had jurisdiction to order the said sale, and that the 
jurisdiction was exeycised according to law. 

And further, that he had purchased the property from the ad- 
ministrator in good faith and for a fair price. Ile denied all 
allegations of fraud and all allegations not admitted, and pleaded 
“not guilty.” 

In 1860 defendant Shipman waived service of citation, but filed 
no answer. 

In November, t860, defendant Herndon amended, and by way 
of special demurrer set up that from the petition it appeared that 
the league of land was the community property of plaintiff's father 
and mother; that as to the mother’s interest this was an action of 
trespass to try title and should have been brought in Medina county, 
where the land lay. 

He answered further, that plaintiff had no interest in the league 
of land; that plaintiff had sold the league in December, 1556, to 
one J. B. Kuykendall for $1,000, and he annexed a copy of the 
deed from plaintiff to Kuykendall as an exhibit; that plaintiff had so 
sold the league of land to J. B. Kuykendall before the filing of the 
original petition; that the pretended deed from J. B. Kuykendall 
(for the land) to plaintiff was colorable and without considera- 
tion, and was made to enable plaintiff to institute this suit; that 
under that reconveyance plaintiff really held the land as a pur- 
chaser from J. B. Kuykendall and not as the heir of A. L. and Ann 
Eliza Kuykendall, and hence had no right to the proceeding by 
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certiorarz; and further, that J. B. Kuykendall was then more than 
forty years old, and, if he could have brought the suit in any case, 
would be barred by the limitation of two years. 

December 3, 1860, plaintiff amended, admitting the sale by him 
to J. B. Kuykendall, but alleged a reconveyance by J. B. to him 
before the filing of the original petition. 

The plaintiff died in 1870, and in 1872 his minor children, Eliza, 
Cynthia Ann, Leona, John and James W. Kuykendall, by their 
mother and next friend, Sarah Kuykendall, were made parties 
plaintiffs. 

April 27, 1872, plaintiffs moved to strike out the various excep- 
tions, demurrers, ete., of defendant Herndon, for several reasons, as 
that they were not filed in the due order of pleading, were not acted 
on at the time when filed, and were not sworn to. 

December 13, 1872, plaintiffs again amended, renewing the 
charge of fraud and collusion; that Herndon had used the two ad- 
muinistrators for his own purposes; that Shipman had falsely repre- 
sented that there were debts against the estate, when there were 
none; that the inventory filed by Shipman did not show what was 
common and what was separate property; that there was no list of 
claims against the estate; that there was no allowance set apart for 
any child or children of deceased; that Shipman, by the advice of 
Herndon, his attorney, made no publication of notice; that no 
claims against the estate were presented and none existed, as both 
of them well knew, and there was no necessity for administration ; 
that Shipman was dismissed by the consent of his attorney, Hern- 
don, without notice, and without having made any exhibit of the 
condition of the estate; that Davis was illegally appointed admin- 
istrator; that the petition of Davis for the sale gave no sufficient 
reason for the sale, it merely stating that there were debts against 
the estate unpaid, and that he had no means wherewith to discharge 
the same, except from the sale of the property; that he made no 
proof of the existence of said debts, and the previous order to Ship- 
man was still in force; that Davis’ report of the sale did not show 
that it was a public sale; that Herndon never complied, and never 
intended to comply, with the terms of the sale; and Davis did not 
readvertise, and in fact never did anything in the matter afterwards ; 
that Herndon was the fraudulent contriver and manager of the 
whole plan, and the other two were his willing instruments; and 
that there was no necessity for continuing the administration longer, 
except for the purposes of this suit, as the estate owed no debts. 

Or. the same day, defendant Herndon, amending his former de- 
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murrer, alleged that plaintiff, as a purchaser of the league of land, 

had no right to the writ of certiorari. He also suggested a diminu- 
tion of the record, and prayed for an order to the clerk of the county 

court to send up the following account against the estate of A. L. 
Kuykendall, as having been annexed to the petition of Shipman for 
letters of administration, but which was omitted by the clerk, as 
follows: ; 

Lis? oF Cuarms AGAINST Estate oF A. L. KuyKeENDALL. 


erage of estate of John M. Shipman, deceased, in Fort Bend county, on 
- $18) 00 


December 12, 1872, death of Davis suggested. December 13th, 
plaintiffs except to suggestion of diminution of record because it 
was not sworn to, and was unnecessary. 

In 1869 the bankruptcy of Herndon had been suggested, and in 
1870 the assignee, Masterson, waived service, but took no part in the 
litigation. 

In 1873 P. Tiernan intervened, claiming eight hundred acres of 
the land, and referred to his deed as a part of his petition; but. there 
is no such deed in the record, nor any evidence of his interest in 
the land. April 4, 1873, F. M. Toland, administrator of A. L. Kuy- 
kendall, appeared and made himself a party. 

In August, 1873, the cause was submitted to the court without a 
jury. The court rendered judgment setting aside the sale, and vest- 


‘ing title to the property in plaintiffs, and that the intervenor take 


nothing. Some days afterwards the court, upon motion of plaint- 


iffs, amended the judgment so as to omit that part which vested 


title in plaintiffs. 

The defendant Herndon and the intervenor Tiernan brought up 
the cause by writs of error, the bond having been approved August 
3, 1875. 

The decree of the court below canceled the deed from Davis, ad- 
ministrator, to Herndon, but there is no such deed in the record, 
nor any evidence of its existence, except the above, nor is there any 
evidence that Herndon ever paid the purchase money. The inspec- 
tion of the probate proceeding verifies all the allegations of facts 
stated, as contradistinguished from the conclusions of fraud charged. 

The assignments of error were: 

Ist and 2d. That the judgment was contrary to the law and the 
evidence. 

. - . 4th. The court erred in setting aside the orders of sale 
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and confirmation after jurisdiction had attached to the subject mat- 
ter, the petition showing indebtedness. 

5th. The court erred in rendering judgment for plaintiffs, when it 
appears of record that John M. Kuykendall had no such interest as 
entitled him to the writ of certiorari. 


Goldthwaite & Duncan, for appellants. 

I. The judgments of courts will not be set aside on mere surmises 
or suspicions, but there must be evidence to establish the fraud that 
does naturally and reasonably tend to that conclusion. 1 Story’s 
Eq., § 190; 1 Howe on Fraud, 24; Alexander v. Maverick, 18 Tex., 
194; Grassmeyer v. Beeson, 18 Tex., 765; Kellum v. Smith, 18 Tex., 
S47. 

II. And it must not be legal and technical fraud, but actual and 
positive fraud — fraud in fact. Insurance Co. v. Coulter, 3 Pet., 341. 

III. Fraud is not to be presumed, but must be proved. Giddings 
v. Steele, 28 Tex, 758. The jurisdiction being established, all pre- 
sumptions must be made in favor of what does not appear. Tucker 
v. Harris, 13 Ga., 1; Duval v. McLosky, 1 Ala., 708; Thompson ». 
Talmie, 2 Pet.. 165; Alexander v. Maverick, 18 Tex., 194; Pasch. 
Dig., vol. 3, § 20,475. Nothing but the record of the probate court 
being submitted, no evidence over or beyond that, and the question 
being whether the mere absence from the record of the statement 
of indebtedness which authorizes a sale of estate property, or 
whether the presence in the record of a rude, informal statement of 
indebtedness or list of claims, indorsed on the back of the petition 
for sale of property, is sufficient cause to annul the order of sale and 
the order of confirmation of sale. For a more specific application 
of the principles, the court is referred to the following cases: Withers 
v. Patterson, 27 Tex., 496; Menifee v. Hamilton, 32 Tex., 510; Flan- 
agan v. Pierce, 27 Tex., 78. 


W. P. & E. P. Hamblen, for defendant in error. 


De any, J. Com. Apr.— Counsel for plaintiffs in error do not, in 
their brief, insist upon the fifth assignment of error, which ques- 
tions the right of the original plaintiff, John M. Kuykendall, to the 
writ of certiorari. The statute in force at that time (Pasch. Dig., 
art. 480) provided that any person interested, who might desire to 
have the proceedings of the county courts pertaining to estates re- 
vised and corrected, might do so by application to the judge of the 
district court for the writ. 
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The position taken by counsel for the defendants below was, that 
the plaintiff, having sold the league of land before the filing of the 
suit, was not a person interested in the estate within the meaning 
of the statute, even though he may have repurchased the land 
before suit commenced. [or in the latter case, they maintained he 
would hold the land, not as the heir of A. L. Kuykendall, but as a 
purchaser from J. B. Kuykendall. He was nevertheless a person 
interested within the meaning of the statute, as there was other 
property which he claimed as heir. 

Counsel for plaintiffs in error present us with several propositions 
which we will consider, without, however, following the order in 
which they are presented : 

Ist. “ The jurisdiction being established, all presumptions must 
be made in favor of what does not appear.” 

This rule is so well settled as to render its discussion unnecessary ; 
but it is generally applied to cases in which the action of the court 
is called in question in some collateral proceeding. Illustrations of 
the rule, and of its general application, will be found in the cases 
of Alexander v. Maverick, 18 Tex., 179; Burdett v. Silsbee, and 
Dancy v. Stricklinge, 15 Tex., 557. In each of these cases, the 
sales made by the probate court were collaterally attacked. The 
purchasers had bought in good faith, and were strangers to the pro- 
ceedings in the probate court. They had bought relying upon the 
judgment of a court of competent jurisdiction, and to protect their 
interests every reasonable presumption would be indulged in favor 
of the correctness of the court’s action. 

In Dancy v. Stricklinge, referred to above, Justice Wheeler, 
after referring to certain liberal presumptions which were made in 
the case of Townsend v. Munger, 9 Tex., 300, says: “It would not 
be going further to indulge a like presumption in the present case, 
when the authority of the administrator is thus collaterally brought 
in question, for the purpose of invalidating the title of a bona fide 
purchaser in a proceeding in which the administrator who might 
have had it in his power, had his authority been questioned in proper 
time, cannot be called in to show his authority to act in the 
premises.” 

In the case of Burdett v. Silsbee, 15 Tex., 617, the same learned 
judge remarks as follows: “If this were a suit or proceeding in 
which the authority of the administrator was directly instead of 
being collaterally drawn in question, it might be subjected to a se- 
verer scrutiny. But the case is different when his authority is thus 
drawn in question in a collateral action for the purpose of invalidat- 
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ing the title of a purchaser at the administrator’s sale. When sales 
have been thus made, and confirmed by the judgment of a court of 
coiupetent jurisdiction, it is well settled that the judgment, unless 
impeached for fraud, cannot be drawn in question in a collateral 
action.” 

In the case now before us, the proceeding was not collateral but 
direct. The purchaser at the sale was not a stranger, but was the 
attorney of one of the administrators, and was familiar with all 
the facts. He and the two administrators were brought before the 
court. Every opportunity for explanation was given. The charge 
was that the purchase was fraudulent, and that the purchaser had 
used the administrators as his instruments in perpetrating the fraud. 

Upon this branch of the case counsel present this proposition: 
“The judgments of courts will not be set aside on mere surmises or 
suspicions; but there must be evidence to establish the fraud that 
does naturally and reasonably tend to that conclusion.” 1 Story’s 
Eq., sec. 190. 

The correctness of this general proposition will not be questioned. 

ut in the present case it was not to be expected that the plaintiff 
should produce full and ample proof. His case was grounded upon 
negative allegations. He averred that the estate of A. L. Kuyken- 
dall owed no debts; that there was no necessity for administration, 
and that the pretended debts were fabricated by the defendants in 
order to attain a sale of the propertv. These negative allegations 
he was required to support only by prima facie proof. 1 Greenl. 
Ev., sec. 78. This he did when he brought up the proceedings of 
the county court and showed by them that none of the defendants 
had in fact ever recognized the existence of any particular claim 
against the estate. Under the circumstances, we should naturally 
expect that the defendants would promptly rebut this prima facie 
case made by the plaintiffs. But the defendant Shipman, the only 
one who ever pretended to have any claim against the estate, does 
not even answer. , 

The defendant Davis denies all the allegations of fraud so far as 
he is concerned. The defendant Herndon, though answering at 
large on the law of the case, merely states, upon the facts, that the 
property was sold by the administrator, Davis, and that he had 
bought it in good faith and for a fair price; but he does not pretend 
that he had ever paid for it, or that he ever had any intention to do 
so. The defendants do not allege in their pleadings, or attempt to 
show upon the trial, that there were any real claims against the 
estate. In fact, the whole proceeding in the probate court has the 
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appearance of a private speculation at the expense of the estate, 
and the guiding hand of the defendant Herndon is visible 
throughout. 

The facts established in this case resemble very much the facts 
alleged in the case of Finch v. Edmonson, 9 Tex., 504; and in the 
case of Alexander v. Maverick, 18 Tex., 194, Justice Wheeler says 
that in Finch v. Edmonson the sale was declared void on account 
of fraud. So, we think, should the sale be in the present case. The 
judgment should be affirmed. 


. AFFIRMED. 
[Opinion approved January 18, 1883.] 





H. Frrepianver v. H. M. Enrenworrnu. 
(Case No. 812.) 


1. Insunct1ion.— Where fraud is the gravamen of a petition for injunction, the dis- 
solution of the injunction will not follow as a necessary result of an answer 
denying all the *haterial allegations of the petition; nor will the injunction be 
dissolved when it is apparent that the plaintiff would, without the protection af- 
forded by the writ, lose all the benefit which would otherwise accrue to him should 
he finally suceced in the action. 

. Same.— In cases like those mentioned above, the supreme court will not disturb the 
action of the court below in refusing to dissolve the injunction, when no abuse of 
judicial discretion is shown. 

3. INJUNCTION — SHERIFF'S RETURN.— The valuation of goods, as fixed by the of- 
ficer in his return upon a writ of injunction, is not conclusive on the party claiming 
ownership. 

4. DamaGes.— Goods alleged to have been fraudulently purchased were, by order 
of the court, placed in the hands of a receiver and afterwards sold by him. After 
the writ of injunction which issued in the cause was dissolved, the proceeds of 
sale were deposited subject to the order of court, after deducting one hundred dol- 
lars for the receiver as expenses in managing the goods and making the sale. The 
jury, by their verdict for the defendant, having found the purchase was in good 
faith, held, 

(1) The refusal of the court to charge that the jury were not confined, in assess- 
ing the value of the goods, to the valuation placed thereon by the sheriff in his 
return upon the writ of injunction, was error. 

(2) The defendant was entitled to a verdict for the proceeds of sale deposited 
by the receiver, and also for the difference between that amount and the actual 
value of the goods, which would amount at least to the hundred dollars re- 

, tained by the receiver to cover expenses. 

(3) A verdict for defendant, which allowed one dollar as actual damages, was 

not supported by evidence, and a new trial should have been granted. 


bo 


Aprprat from Colorado. Tried below before the Hon. Everett 
Lewis. 
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Ehrenworth brought this suit against Friedlander and others on 
the Ist day of February, 1876. He sued as one of the sureties on 
the bond of Dora Morris, administratrix of Carl Morris, deceased, 
who was also a defendant in this case. The object of the suit was 
to reach in the hands of Friedlander certain articles of merchan- 
dise formerly belonging to the estate of Morris, and which it was 
alleged had been fraudulently and collusively sold and delivered by 
the administratrix to appellant, her brother. It was charged that 
appellant had paid nothing for the same, was insolvent and about to 
remove the goods from the county; that Morris’ estate was largely 
indebted and insolvent; that the administratrix had failed to pay to 
the creditors the pro rata ordered, and that they had sued appellee 
and the other sureties on her bond. He obtained an injunction re- 
straining appellant from removing the goods from the county, also 
had a receiver appointed, who took charge of the goods, ete. 

Appellant in his answer denied all the material allegations in the 
petition; denied that there was any collusion or fraud in the sale of 
the goods to him by the administratrix; averred that he had pur- 
chased the same in good faith and paid more than full value, re- 
convened for damages for wrongful suing out of the injunction, ete. 
He claimed exemplary damages for a malicious resort to the process of 
the court, and moved to dissolve the injunction, ete. This motion 
was heard in chambers and refused. The court then ordered the 
receiver to sell the goods and deposit the proceeds subject to the 
order of the court, which was done. Appellant then by amend- 
ment reconvened for actual damages for an alleged wrongful resort 
to the injunction, etc., and among other items claimed the value of 
the goods, stating the amount. 

September 7, 1876, a trial was had which resulted in a verdict 
and judgment for appellant for one dollar and costs of suit, from 
which this appeal was taken. 

The material errors assigned were: 

1st. The court erred in overruling appellant’s motion to dissolve 
the injunction. 

2d. The court erred in refusing to give the charge asked by 
appellant. 

3d. That verdict was against the evidence, and the court erred in 
overruling the motion for anew trial: 


Foard & Thompson and Geo. MeCormick, for appellant. 
I. When the answer denies all the material allegations of th> pe- 
tition, under oath, the injunction should be dissolved. Herron v, 
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De Bard, 20 Tex., 602; Fulgham v. Chevallier, 10 Tex., 518; Lively 
v. Bristow, 12 Tex., 60; Couch v. Turnpike Co., 4 Johns. (h., 26 

Il. The charge of the court was contrary to the law of the case, 
erroneous, and misled the jury, and the court refused to give the 
charges asked by the defendant. In the fifth paragraph of the 
charge of the court is this instruction: “The jury are instructed 
that they will not take into consideration the proceeds of the goods 
seized and sold, the same being subject to the order of the court 
after finding and verdict of the jury, as hereinbefore instructed.” 
We contend that this charge misled the jury and caused this most 
astonishing verdict. 

III. The court erred in refusing to give to the jury this instrue- 
tion asked by the appellant: “The jury are further instructed 
that, in assessing the value of the goods seized by the sheriff and 
taken from appellant, they are not confined to the value placed 
thereon by the sheriff in his return upon the writ of injunction, but 
may judge of their value from all the evidence before them.” Cra- 
vens v. Wilson, 35 Tex., 52; Wallace v. Finberg, 46 Tex., 35; Harris 
v. Finberg, 46 Tey., 79. 

IV. The verdict of the jury was contrary to the law and the evi- 
dence, and the verdict of the jury was inconsistent with the charge 
as given by the court and the facts as developed upon the trial. 


L. J. Logue and French Simpson, for appellee. 

I. The ground of practice of dissolving an injunction upon a 
denial by the answer of the material facts is, that the court gives 
entire credit to the answer, upon the common rule in equity that it is 
to prevail, if responsive to the charges in the bill, until it is over- 
come by the testimony of two witnesses, or one and other strong 
corroborating circumstances. Burnley v. Cook, 15 Tex., 590; Clow 
v. Merritt, 15 Tex., 137. 

If. Appellant’s first proposition is: “In the fifth paragraph of the 
charge of the court is this instruction: ‘The jury are instructed 
that they will not take into consideration the proceeds of the goods 
seized and sold, the same being subject to the order of the court 
after finding and verdict of the jury, as hereinbefore instructed.’ 
We contend that this charge misled the jury and caused this most 
astonishing verdict.” Appellee objects to the above proposition. 
First. Appellant having neglected to except to the charge at the 
proper time, or to ask an additional charge of the court on the 
point, cannot now complain. Converse & Co. v. McKee, 14 Tex., 
30; Thatcher v. Mills, 14 Tex., 13. 
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III. This suit being in the nature of a bill in equity, and appellee 
in his petition having nowhere claimed the goods nor prayed that 
he have possession of them, appellee’s prayer being that a receiver 
be appointed by the court to take charge of the goods and hold or 
sell them for the benefit of the creditors of Carl Morris’ estate, and 
the goods and proceeds of the same being at the date of the trial in 
the hands of the receiver or the court, awaiting the verdict of the 
jury and judgment of the court as to their disposition — the goods 
never having been in appellee’s possession,— we contend that the 
charge given by the court, complained of above, was not error, but 
eminently right and proper. Moseby v. Burrows, 52 Tex., 403; 
Kountz v. Northern Bank, 16 Wall., 202; Booth v. Clark, 17 How., 
331; Davis v. Gray, 16 Wall., 217. 

IV. The goods or the value thereof being in the possession of the 
receiver ¢n custodia legis, appellee had no control of the same, and is 
not responsible for their disposition, safe keeping or value. Shulte 
v. Hoffman, 18 Tex., 678; Booth v. Clark, 17 How., 321; Davis v. 
Gray, 16 Wall., 217, 218; Kountz v. Northern Bank, 16 Wall., 202. 

V. The goods being in custodia legis, the only action appellant had 
against appellee in this case was for damages for any injury that he 
may have sustained by the wrongful suing out of the writ of injunc- 
tion against him by appellee. This the jury found in their verdict, 
after hearing the abundant testimony before the court, to be one 
dollar. Appellant’s plea was for damages, and the verdict of the 
jury was: “ We, the jury, decide in favor of the defendant H. 
Friedlander, and assess the damages at one dollar. U.C. Cooigrove, 
foreman,” ete. Hamilton v. Rice, 15 Tex., 384, and authorities 
cited. 


RP. V. Cook, also for appellee. 


Warrs, J. Com. Arp.— It does not follow as a matter of course, 
that where the answer denies all the material allegations of the 
petition, that a preliminary injunction will be dissolved. The true 
doctrine is so clearly and forcibly stated by Mr. High in his most 
excellent work on Injunctions, vol. 2, sec. 1508, that an extract there- 
from is deemed appropriate. He says: “To the general rule that a 
preliminary injunction will be dissolved on the coming in of the an- 
swer fully denying the equities of the bill, there are numerous ex- 
ceptions, based upon recognized principles of equity, which may not 
inappropriately be noticed in this connection; and in the first place 
it is to be constantly borne in mind that the dissolution, like the 
Vou. LVIIL— 23 
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granting of interlocutory injunctions, is largely a matter of judicial 
discretion, to be determined by the nature of the particular case 
under consideration. A dissolution, therefore, does not follow neces- 
sarily and of course upon the coming in of the answer denying the 
material allegations of the bill upon which the injunction issued, and 
the court may, in the exercise of a sound judicial discretion, refuse 
a dissolution and ‘continue the injunction to the hearing, when the 
circumstances of the case seem to demand this course. Especially 
will this discretion be exercised where fraud is the gravamen of the 
bill, or when it is apparent to the court that a dissolution of the in- 
junction would result in greater injury and hardship than its contin- 
uance to the hearing, or when it is apparent that by the dissolution 
complainant would lose all the benefits which would otherwise ac- 
crue to him should he finally succeed in the cause. And a court of 
last resort will be loth to disturb the action of the court below in 
thus denying a motion to dissolve, unless an abuse of its discretion 
is shown.” 

These observations are fully sustained by numerous adjudicated 
cases cited in notes to that section. 

It will be observed that in this case fraud is the gravamen of the 
complaint. In fact appellee’s supposed cause of action is made to 
hinge upon the alleged frauds of appellant and the administratrix 
of the estate of Carl Morris, deceased. Besides, if appellee had 
finally succeeded in the cause upon his allegations of fraud and the 
insolvency of appellant, then it is apparent from the record that, by 
a dissolution of the writ, appellee would have been in danger 
of losing all the benefits that would have otherwise accrued to him. 

There is nothing in the record that manifests such an abuse of 
discretion upon the part of the court below, in refusing to dissolve 
the injunction, as would require this court to revise that ruling and 
reverse the judgment on that account. 

Upon the trial the appellant asked the court to instruct the jury 
as follows: “The jury are further instructed that, in assessing the 
value of the goods, they are not confined to the value placed 
thereon by the sheriff in his return upon the writ of injunction, 
but may judge of their value from all the evidence before them.” 

This was refused by the court, the point saved by bill, and as- 
signed as error. 

The rule is well settled that the valuation of the goods, as fixed 
by the officer in his return upon the writ of injunction, is not con- 
clusive as against appellant. Abbott’s Trial Evidence, p. 200, and 
authorities cited. 
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Appellant, in his answer, contested the valuation as fixed by the 
sheriff in his return, and adduced evidence upon the trial tending 
to establish that the actual value of the goods seized was greater 
than was assessed by the officer in the return. In estimating the 

value of the goods, the jury should have considered all the evidence 
before them upon that issue, guided by appropriate instructions ex- 
planatory of the rules of law applicable thereto. The charge asked 
by appellant and refused by the court correctly stated the rule of 
law which was peculiarly applicable to the case as made by the evi- 
dence. The court had told the jury that in the event they found 
that appellant had purchased the goods in good faith and for value, 
then to find for him the value of the same, but upon what basis 
they were to estimate that value the court was silent. Under the 
circumstances of the case, the charge asked should have been given. 

It appears from the evidence that the goods were sold for not 
more than their actual value by the receiver; upon that point there 
is no conflict in the evidence. From the proceeds arising from that 
sale, the receiver deducted something over $100, as expenses in 
managing the goods and making the sale; the balance he deposited 
subject to the order of thecourt. The jury by their verdict affirmed 
the good faith of appellant’s purchase, and from that finding it fol- 
lows that the seizure under the process was wrongful, and that the 
appellant would be entitled to the proceeds of the sale deposited by 
the receiver, and also to a verdict for the difference between the actual 
value of the goods and the amount so deposited by the receiver. As 
has been seen, that difference amounts to something over $100, as ap- 
pears from the evidence in the record. However, the jury only 
allowed appellant one dollar as actual damages. This finding was 
against the evidence, and the court below ought to have granted 
appellant’ s motion for a new trial. 

We conclude, and so report, that on account of the errors indicated 
the judgment ought to be reversed and the cause remanded. 


ReVERSED AND REMANDED. 


[Opinion approved January 19, 1883.} 
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Tuomas Ryan v. Gotprrank, Frank & Co. 
(Case No. 1476.) 


. Practice — ATracHMENT.— The writ of attachment and the officer's return thereon 
should always, in attachment proceedings, constitute a part of the record on ap- 
peal or writ of error to the supreme court. 

. ATTACHMENT — AFFIDAVIT OF CLAIMANT.— When the claimant of property 
seized by attachment files as such claimant the statutory bond, and at the same 
time makes written oath that his claim is made in good faith, the absence of the 
jurat, which through inadvertence was not attached to the affidavit, will not vitiate 
the proceedings if cured in time by amendment. 

. CASE DISTINGUISHED.— This case distinguished from Carter v. Carter, 36 Tex., 695. 

. CASES APPROVED — INTERVENTION.—The doctrine announced in Pool v. Sand- 
ford, 52 Tex., 621, and Rodrigues v. Trevino, 54 Tex., 198, reaffirmed. The 
proper remedy for one whose property is seized for the debt of another is not by 
intervention, but by filing a claimant's bond under the statute or pursuing the 
officer who made the levy in an action of trespass. 

. CASES APPROVED.— Sims v. Redding, 20 Tex., 388, and Arnold ». Kreissler, 2? 
Tex., 581, approved. 


Apprat from Webb. Tried below before the Hon. John C. Russell. 
The opinion st#tes the case. 


McLane & Atlee, for appellants. 


Tarleton & Boone, W. Showalter and Mason & Davidson, for 
appellees. 

I. “ Whenever any sheriff, or other lawful offiger, shall levy a 
writ of execution, sequestration, attachment, or other like writ, upon 
any personal property, and such property, or any part thereof, shall 
be claimed by any person who is not a party to such writ, such per- 
son, or his agent or attorney, may make oath in writing, before any 
officer authorized to administer oaths, that such claim is made in 
good faith, and present such oath in writing to the officer who made 
such levy.” R.S., art. 4822. “He shall also execute and deliver to 
the officer who made such levy his bond, with two or more sureties, 
etc., payable to the plaintiff in such writ, for an amount equal to 
double the value of the property so claimed, to be assessed by such 
officer.” R.S., art. 4823. “It shall be the duty of such officer, re- 
ceiving such oath and bond, to deliver the property so claimed to 
the person so claiming it.” R. S., art. 4825. 

Il. The trial of the right of property being a statutory remedy 
and a departure from the common law, therefore all the require- 
ments of the statutes must be complied with by the claimant to 
entitle him to the remedy. “A claimant of property which has 
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been levied upon as the property of another cannot assert his 
title to it by simple unsworn proceeding. He must proceed accord- 
ing to the statutes, making oath in writing to his claim of the prop- 
erty, and by executing bond as prescribed in the article.” Carter v. 
Carter, 36 Tex., 693. : 

III. Appellant’s first assignment of errors does not specifically 
point out the alleged error “complained of, and under the rules of 
this court should not be considered. Rules 24 and 26 of Supreme 
Court; R.S., art. 1037; 52 Tex., 276; 54 Tex., 285; id., 647. 

IV. The oath of claimant that his claim is made in good faith, 
and the delivery of the same to the sheriff, is a requisite proceeding 
under the statute; and a failure to make and deliver the affidavit 
prior to or contemporaneously with the delivery of the bond to the 
sheriff is a failure to comply with the requirements of the statute, 
and is therefore cause for the dismissal of the proceedings. 


West, Associate Justice.— The appellees brought suit in the dis- 
trict court of Webb county against one John Bruin to recover a 
monied judgment, and on the 31st of October, 1881, sued out a writ 


of attachment, and had the same levied on certain personal property 
supposed to belong to the defendant, but which was found in the 
possession of appellant, who claimed to be the assignee of the de- 
fendant. In that capacity he set up title in himself to the attacked 
property. Neither the writ, nor the sheriff's return, both of which 
should always constitute a part of the record in cases of this char- 
acter, are to be found in the transcript. 

It appears, however, that a considerable period of time clapsed 
between its issuance and its levy. On December 16, 1881, the prop- 
erty was seized. It appears from the recitals in the claimant’s bond, 
which was on that day approved, that the appellant at the same 
time tendered him his written oath that his claim was made in good 
faith. The bond being executed in conformity with the statute, the 
sheriff. delivered the property to him. On the 28th day of Janu- 
ary, 1882, in time for the February term of the district court, the 
sheriff returned the bond and oath to the clerk of the court, who 
on that day filed them. The record shows that the paper supposed 
to contain the oath, and delivered to the clerk, had, on the 16th day 
of December, 1881, either not been sworn to at all, or if actually 
sworn to, was wanting in the jurat of the officer, or the signature 
of the claimant, or possibly both. It does not appear very clearly 
what was the precise defect, but it may be inferred from the record 
that the officer, by some inadvertence on his part, failed to attach 
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to the oath his jurat in both December and January, though the 
paper was before him at both dates in the form of an aflidavit, 
and was probably signed by the claimant, and undoubtedly accom- 
panied the bond. Taking this to be the correct view, the court 
allowed the jurat to be attached as of the date of January 28, 1882. 

On the 11th day of February, 1882, during the term of the’court, 
the appellees moved to quash the oath and bond, among other 
grounds, because the claimant had not filed his affidavit in the man- 
ner required, and moved to dismiss the case. This motion was 
granted and all the proceedings were quashed, and the cause dis- 
missed, leaving, it would seem, the attached property in the hands 
of appellant. The claimant, however, on the same day that this 
motion was made, excepted to it, and at the same time tendered an 
issue under the statute. 

This action of the court in quashing the bond and dismissing the 
proceeding is assigned as error. 

We are of opinion that, under the facts, this motion should 
not have prevailed. The property had been levied on and taken 
from the possessiot of the claimant. He had given the required 
bond. The fact that through some inadvertence of the sheriff, or 
the claimant, or the officer administering the oath, or in some other 
manner, the oath was left incomplete, would not, if cured in time, 
deprive the claimant of the right to have his title to the property 
tried. The amendment of the affidavit was proper. Sims v. Red- 
ding, 20 Tex., 388; Arnold v. Kreissler, 22 Tex., 581. Nor are we 
prepared to say, under the facts, that the filing of the oath as of 
date January 28, 1852, instead of December 16, 1851, though un- 
doubtedly informal, was such an irregularity or error as would 
vitiate the proceedings. It has been held that, where the claimant 
executed his bond to the wrong person, he may file a new bond. 
Parker v. Portis, 14 Tex., 170. After the amendment was allowed, 
as was done in this case, instead of dismissing the suit, the court 
should have tried the case and disposed of the matters raised by the 
issue tendered. Sweeney v. Jarvis, 6 Tex., 38; Wright v. Hender- 
son, 10 Tex., 204. 

The case of Carter v. Carter, 36 Tex., 693, does not lay down any 
different rule. It is simply there held, as has been frequently done 
since (Pool v. Sandford, 52 Tex., 621; Rodrigues v. Trevino, 54 
Tex., 198, and other cases), that in ordinary attachment suits, third 
persons claiming only an interest in the property attached, and not 
in the subject matter of the suit, cannot intervene in the main 
action for the purpose of asserting their right to the attached prop- 
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erty. The proper course, as a general rule, if they desire to set up 
their right to the property, is to file a claimant’s bond, as was done 
in this case, or pursue the sheriff in an action of trespass, as was 
done in Weaver v. Ashcroft, 50 Tex., 427. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 19, 1883.] 





Wa. Burnerr anp Wire v. E. H. Harrmeton anp Wire 
(Case No. 1198.) 

1. Jupbement — Verpicr.— In a suit to enjoin the defendant from appropriating to 
individual use a piece of ground alleged to be a public street, the prayer was to 
adjudge the land as being a public street, and in the alternative that, if not a 
public street, it be adjudged to belong to plaintiff. The verdict was, ‘* We, the 
jury, find for plaintiffs, and that it embraces the triangular tract as shown on the 
plat, and that it is not part of the homestead.’’ The pleadings did not describe a 
triangular tract, nor did they set forth a plat of the ground. Held, 

(1) The verdict afforded no basis for a judgment declaring the ground a street. 

(2) It could not authorize a judgment adjudging the land to be the individual 
property of plaintiff, the description in the petition being irreconcilably conflicting, 
and the verdict describing the land with reference to its shape and a plot about 
which the petition was silent. 


Arprat from Harris. Tried below before the Hon. James Mas- 
terson. 

Injunction suit by E. H. Harrington and Mary Harrington, his 
wife, against William Burnett and Ben McCarthy, by which they 
sought to enjoin them from constructing a building or any improve- 
ments on a piece of ground adjoining the western boundary line of 
E. H. Harrington and wife’s homestead tract, to a distance of 
eighty feet therefrom, alleging: 

ist. That the same was a street, and was originally dedicated as 
such by William Burnett, who was the vendor of the land to I. C. 
Lord, from whom E. H. Harrington and wife purchased the west- 
ern portion thereof in 1873. 

2d. That the same was embraced in their deed and in deed from 
Burnett to Lord, and that they were the owners of the same, but 
had always held it as a street, as dedicated by Burnett. 

They alleged that the dedication of the same as a street by Bur- 
nett, and his representations to that effect, made the land more 
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valuable, and that it would not have been purchased by Lord or by 
Harrington for the same figure unless it had been a corner lot; that 
Burnett and Lord did agree as to the location of the west boundary 
line of the purchase of “Lord, he, Burnett, being owner of the space 
of eighty feet to the west thereof, and that Lord placed his inclos- 
ure and built his fences conformably thereto, and afterwards 
conveyed the same to Mary Harrington, and as a consideration 
thereof received $2,000; that said Mary’s purchase was not worth 
as much by $1,000 if the open space on her western boundary were 
used and occupied by said defendants Burnett and Mc¢ ‘arthy ; that 
said space was necessary for free access to their premises, and that 
the building proposed to be erected by Burnett and McCarthy 
would cut off access and obstruct the proper ventilation of air 
which they had from said street, and they charged McCarthy with 
full notice of the street and of appellees’ rights. 

Burnett and McCarthy demurred, pleaded general denial, and 
asked dissolution of injunction, and by further plea admitted own- 
ership of the land sued for in Burnett, by purchase from W. D. and 
M. L. Smith; salesby Lord to Harrington, and purchase by Lord 
from Burnett, and set up claim to the ground in Burnett as never 
having been conveyed by him to Lord, and pleaded in reconvention 
for damages against the Harringtons, and KR. P. Snelling and M. 
C. W ellborn, as sureties on their injunction bond. 

Mrs. A. D. Burnett, joined by her husband, William Burnett, in- 
tervened and set up her homestead rights, claiming the ground as a 
portion of the homestead of herself and family, and alleged that if 
said piece of ground had been conveyed away by her husband, the 
same was done without her knowledge and consent, and that no con- 
veyance or incumbrance thereon had ever been signed by her at 
any time. 

On July 2, 1879, an interlocutory order, granting a temporary in- 
junction as prayed for, was granted by the court, and the writ was 
executed on July 3, 1879. 

The jury returned the following verdict: “We, the jury, find for 
the plaintiffs, in accordance with the deed to I. C. Lord by William 
Burnett, and that it embraces the triangular tract as shown on the 
plat, and that it is not part of the homestead.” 

Upon this verdict the court entered judgment, by which it was 
adjudged that the plaintiffs (appellees) do have and recover from 
William Burnett and wife the triangular piece of ground, sixty-twe 
feet on Liberty road, and running back along Harrington’s fence one 
hundred feet, and they were adjudged a writ of possession. 
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At a later date in the term, to wit, on the 29th day of November, 
1879, the following corrected judgment was entered, the motion for 
a new trial having been heard: “It is ordered and decreed that the 
judgment in this case be so corrected to read as follows: That the 
plaintiffs, E. H. Harrington and Mary Harrington, have and recover 
of defendant William Burnett, and of the intervenor, A. D. Bur- 
nett, as and fora public street, the following described land, found 
by the verdict of the jury, to wit: The triangular piece of ground 
adjoining the premises of plaintiffs, beginning at the corner ‘of the 
fence of plaintiffs; thence along the ‘north side of Liberty road 
fifty-two (52) feet; thence in a northeasterly direction to Harring- 
ton’s fence, to a point one hundred feet from Liberty road; thence 
along said fence to Liberty road, the place of beginning.” 

From this judgment, after motion overruled and notice given, the 
defendants and intervenor appealed. 

The following errors were assigned: 

1. The verdict of the jury is contrary to the law as given by the 
court, and especially to the second clause of the charge. 

2. The verdict of the jury is contrary to the evidence. 

The verdict of the ‘ury is contrary to the evidence, especially 
in this, that the proof shows that Burnett did put down a stake or 
beginning point, and that such beginning point was in fact at the 
place where Lord put his west line ‘and built his west fence, conform- 
ably thereto, and that said lines were actually established by Bur- 
nett and Lord, and that Harrington purchased from Lord and went 
into possession of the western portion of said land so laid out by 
said Burnett and Lord, and so taken possession of and inclosed by 
said Lord. 

4. The verdict of the jury is contrary to the evidence, especially 
in this, that the evidence shows that the triangular space, the title 
to which was in litigation, was a part of the original homestead 
purchase from W. D. Smith and wife by Burnett, and was under 

same inclosure, and that it was the only passage way for said inter- 

venor and her husband, said defendant Burnett, and their family 
from their home on the city side, and that it was necessary for the 
full enjoyment of the home of the family in getting from and to 
the house. 

5. The verdict of the jury is not supported by the testimony. 

6. The court erred in overruling the demurrer to the bill. 

7. The court erred in correcting and reforming the judgment as 
cnnaned on the verdict. 

8. The court erred in reforming the said judgment as entered on 
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the verdict and entering a new and different judgment, on its 
own motion, when no motion for same was made by plaintiffs or 
served upon defendants or intervenor, and they had no notice 
thereof. 

9. The court erred in entering a judgment which is not in accord- 
ance with the verdict of the jury. 

10. The court erred in not granting a new trial for the reasons 
set up in said motion. 

11. Many other errors, which of record are manifest. 


E.. P. Turner, for appellants. 


W. P. Hamblin, for appellee.— A judgment which reaches the 
merits of the case will not be set aside because there was error in 
the charge. Mercer v. Hall, 2 Tex., 287; Mansfield v. Wheeler, 23 
Wend., 79. 





Warker, P. J. Com. App.— The ninth assignment of errors is as 
follows: “The couft erred in entering a judgment which is not in 
accordance with the verdict of the jury.” This ground is well taken 
and requires a reversal of the judgment. The plaintiffs relied on alter- 
native prayers for relief upon the facts stated in their amended peti- 
tion, as follows: “that the injunction may be perpetuated, and the 
said piece of land which said defendants are attempting to occupy, to 
wit, all the land between the westwardly fence of petitioner and the 
line of B. A. Shepard’s land, and running back as far as petitioner’s 
fence extends, say one hundred and fifty feet from Liberty road, 
may be declared a street and so adjudged; but if the court should, 
from all the facts, be of opinion that said piece of land is nota 
street, then petitioners pray to recover the same in their own right, 
and that they may have judgment for all costs.” 

The finding of the jury was not a general finding in favor 
of the plaintiffs upon the facts as they are alleged in the pe- 
tition, and consequently the verdict does not afford a basis for 
rendering a decree in plaintiffs’ favor on the first stated alter- 
native prayer; and if it can be made available as a verdict to 
support a judgment in their favor, it must be applied to the last 
portion of the prayer of the petition. The verdict finds specially 
certain facts, which, when considered in connection with the allega- 
tions of the petition and the prayer for relief, must be regarded as 
not passing upon or determining any fact essential to be ascertained 
in order to determine whether the disputed land had been consti- 
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tuted either a public or a private street. The verdict is as follows: 
“ We, the jury, find for the plaintiffs in accordance with the deed 
to I. C. Lord by William Burnett, and that it embraces the triangu- 
lar tract as shown on the plat, and that it is not part of the home- 
stead.” 

The boundaries of the land, as set forth in the petition under the 
allegations made concerning the deed in question, are irreconcilably 
conflicting; the petition at one time alleging that the disputed lines 
embrace the alleged street, and at another that the supposed street 
constitutes the western boundary of the lot which plaintiffs own. 
The verdict, therefore, does not find any fact in respect to the deed 
referred to, nor does it find any other fact specially in connection 
with the facts found in it, from which it may be adjudged that the 
plaintiffs are entitled to recover “ for a public street, the triangular 
piece of ground of the plaintiffs, beginning at a corner of the fence 
of the plaintiffs; thence along the north side of Liberty road fifty- 
two feet; thence in a northeasterly direction to Harrington’s fence, 
to a point one hundred feet from Liberty road; thence along said 
fence to Liberty road, the place of beginning.” See Mays v. Lewis, 
4 Tex., 38; Smith v. Tucker, 16 Tex., 594; Brown v. Horless, 22 
Tex., 645; McKey v. Welch, 22 Tex., 390; Hall v. Jackson, 3 Tex., 
305; Denison v. League, 16 Tex., 408; Mims v. Mitchell, 1 Tex., 443. 

Neither does the petition warrant the descripzion given in the 
verdict of the land as being “a triangular tract as shown on the 
plat.” It is only through the evidence in the case that a tract of 
that description is known of, or that there exists “a plat” of the 
premises in question. See same authorities. 

The judgment, in turn, transcends the restrictions both of the 
pleadings and also of the verdict in nearly or quite every sentence 
which is employed to describe the “ triangular piece of ground ad- 
joining the premises of plaintiffs.” It must follow and be confined 
to the description given of the premises by the petition sufficiently, 
at least, to show that the premises described by the decree corre- 
spond with those embraced by the petition. 

It is held in Throckmorton v. Davenport, 55 Tex., 236, which was 
an action of trespass to try title, that the judgment which was ren- 
dered for the plaintiff so far varying the calls of two of the lines 
of the land sued for as the same were described in the field notes 
set forth in the petition, as to adjudge to the plaintiff land which 
did not correspond with that which was claimed by him, was an 
erroneous judgment, and the error required a reversal. 

In Adams & Wicks v. Cook, 55 Tex., 166, a suit to enforce a me- 
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chanic’s lien on fifty acres of land, the premises were described in 
the petition as “surrounding and including” the building; an at- 
tached exhibit described the land as “ fifty acres fronting on Leon 
creek, in a square shape.” The decree in favor of the plaintiff de- 
scribed the land and premises as “the building and fifty acres of 
land surrounding the same, and having a front of one hundred yards 
on the east bank of Leon creek, and running back between parallel 
lines for quantity.” Held error. ’ 

We do not see that a further consideration of the grounds of error 
assigned is required, the appellants making no complaint in their 
brief as to any view held by the court below in respect to the law 
applicable to the merits of the controversy, or the rules of law 
which ought to determine the issue. 

The result of this appeal will suggest to the parties concerned the 
embarrassments and difficulties which must ensue on another trial of 
this case as it is now presented under alternative phases of fact 
and remedy, if tried before a jury, unless the jury are required 
to render a special verdict; a verdict which shall be in response to 
special issues, having regard to both issues which the -plaintiffs pre- 
sent concerning the legal effect and the true boundaries under the 
deed from the defendants Burnett and wife to Lord, and under in- 
structions which shall sufficiently apply, accordingly as the evidence 
may require it, the rules of law which govern in cases of dedication 
of streets to public uses, and also the rules applicable to the doctrine 
of estoppel. 

We conclude that the judgment must be reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


{Opinion approved January 19, 1883.] 





Joun P. Davis v. R. A. Burney. 
' (Case No. 1436.) 


1. Taxatron.— On April 1, 1878, the commissioners’ court of Galveston county passed 
an order providing for the registration of all scrip issued prior to the 18th day of 
April, 1876; that the same, when registered, should bear eight per cent. interest 
from that date, and that such scrip should not be receivable for taxes. On the 
Ist day of February, 1880, an order was passed by the same court, levying, among 
other county taxes, one of three cents on the one hundred dollars’ valuation, for 
the payment of registered warrants. Held, 

(1) The order providing for the registration of county scrip, making the same 
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bear interest from date of registration, and that it should not be received in pay- 
ment of county taxes, was not void. 


(2) The tax of three (3) cents on the one hundred dollars’ valuation, thus levied, 
was valid. 


Aprprat from Galveston. Tried below before the Hon. Wm. UH. 
Stewart. 

Suit brought by John P. Davis against R. A. Burney, in his offi- 
cial capacity as collector of taxes for Galveston county, to recover 
the sum of $601.94, claimed to be the amount of illegal county 
taxes paid to appellee by appellant under protest. 

On April 1, 1878, the commissioners’ court of Galveston county 
passed an order providing for the registration of ali scrip issued 
prior to the 18th day of April, 1876; that the same, when regis- 
tered, should bear legal interest (eight per cent.) from that date, 
and that such scrip should not be receivable for taxes. 

On the 14th day of February, 1880, that court passed an order 
levying county taxes, in separate items, in substance as follows: 

Ist. Thirty cents on the one hundred dollars to pay interest, etc., 
on Gulf, Colorado & Santa Fe Railway bonds. - 

2d. Twenty-five cents on the one hundred dollars for general 
county purposes. 

3d. Ten cents on the one hundred dollars for the erection and 
completion of the public buildings, etc. 

4th. Two cents on the one hundred dollars to pay the interest, 
etc., of library bonds. 

5th. Three cents on the one hundred dollars for the payment of 
registered warrants.’ 

On the assessed value of appellant’s property these taxes in the 
aggregate amounted to $601.94. This amount was paid by appel- 
lant under protest, April 25, 1881. Appellant claimed that the 
order of the commissioners’ court allowing interest on registered 
scrip was ultra vires and void; and that this illegality affected the 
whole of the county taxes as levied. 

Appellee answered by general demurrer and general denial, and 
also by special answer, which need not be noticed. 

June 7, 1882, the cause was tried by the court without a jury, and 
judgment rendered for appellee. The errors assigned were: 

ist. The court erred in holding that the order allowing interest 
on scrip was valid. 2d. The court erred in holding the levy of 
county taxes legal. 4th. The court erred in rendering judgment 
for appellee. The other errors assigned were not urged in argu- 
ment. 
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Trezevant & Franklin, for appellant. 

I. It is not within the competency or power of commissioners’ 
courts in this state to order that county warrants issued by such 
courts shall, upon their registration, bear interest from date of their 
registration until paid. 1 Daniel on Neg. Inst., sec. 432; Auditorial 
Board v. Arles, 15 Tex., 74; Alison v. County, 50 Pa. St., 351; 
Madison Co. v. Bartlett, 1 Scam. (Iil.), 67; ¢ ng v. The People, 
56 Ill, 327; City of Pekin v. Reynolds, 31 Ill, 529; Johnson ». 
Stark Co., 24 IIL, 75; Whiting v. The State, 52 nag 732; State v. 
Trustees, 61 Mo., 155; 7 Harris, 200. 

If. The court erred in its second conclusion of law in holding 
that the levy complained of is a valid and legal levy of taxes. 
Where the purpose and object for which a county tax is levied by a 
commissioners’ court is legal in part and illegal in part, the tax, 
being an entirety, is illegally levied and is inv alid. A tax of three 
cents per $100 was levied to pay registered warrants previously is- 
sued by the commissioners’ court of Galveston county, which war- 
rants, by order of said court, bore interest from registration. This 
tax was applied to the payment of such warrants as registered. 
Cooley on Tax., 210, 296, 554; Dean v. Lufkin, 54 Tex., 265; Hill- 
iard on Tax., 293, note a, 313, sec. 44; Freeland v. Hastings, 10 Allen, 
570; Drew v. Davis, 10 Vt., 506; Stetson ». Kempton, 13 Mass., 
271; Libby v. Burnham, 15 Mass., 144; Campbell v. The State, 41 
Ill., 455; Johnson v. Colburn, 36 Vt., 693; Bruce v. Hodges, 14 Rich.. 
256; Straus v. Pontiac, 40 LIL, 301. 


Warrs, J. Com. Aprp.— At the time the commissioners’ court 
passed the order providing for the registration of county scrip issued 
prior to April 18, 1876, the constitution provided that such scrip 
might be used in the payment of any taxes levied to meet such in- 
debtedness. Sec. 6, art. X, Const. of 1876. And the statute also 
provided that all ad valorem county taxes might be paid in the jury 
and county scrip of the county General Laws 1876, p. 246, sec. 6. 

Neither the constitution nor statute compelled the payment of 
such taxes to be made in scrip. Primarily all indebtedness and 
burdens by way of taxation are payable in money. In the partic- 
ulars mentioned, a privilege is conferred upon the citizen — he has the 
option either to pay in money or scrip. There is nothing in the 
nature of the case that would preclude the citizen from making a 
contract by which he would waive this privilege. That is to say, 
for a sufficient consideration he could enter into a binding contract 
to forego this, as he could any other personal benefit conferred by 
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law. Public policy does not supervene and render such a contract 
ineffectual as to the citizen. The public are not affected by the fact 
that the citizen has bound himself to pay his pro rata of county 
taxation in money, rather than the scrip of the county. 

It does not admit of doubt but that under the order of the com- 
missioners’ court, the citizen could, by accepting the interest therein 
provided for, preclude himself from the right of paying his county 
taxes in the registered scrip, if upon its part the court had the 
power to make the~contract; and that is the next and main ques- 
tion to be determined. 

No doctrine in respect to municipal corporations is more fully 
recognized, and oftener acted on, than that such corporations can 
only exercise such powers as are expressly given by legislative act 
or charter, and such implied powers as are necessary to carry into 
effect such as are expressly granted. Pye v. Peterson, 45 Tex., 312. 
See also Cooley on Const. Lim., p. 235, and numerous authorities 
cited in note 1. 

By explicit legislative enactments, the power is conferred upon 
the commissioners’ court to audit and allow claims against the 
county, and to provide the means by way of taxation to pay the 
same. The power to issue scrip or warrants for allowed claims is 
also fully recognized by the legislature. The statute also expressly 
authorizes the clerks of the district and county court to issue jury 
scrip, Which is a subsisting indebtedness of the county, and does 
not have to be audited by the commissioners’ court; and authority 
is also given to that court to provide for this class of indebtedness 
by taxation. In short, full power is given to the court over these 
matters, qualified by constitutional and statutory limitations as to 
the amount or rate of taxation. 

From the very nature of the case, the commissioners’ court must 
have considerable discretion in its management of county finance; 
as to when and how the county indebtedness is to be paid, and in 
providing the means for payment. In such matters it would be 
impracticable for the legislature to descend into the particulars, and 
undertake to confer express powers upon the court in the manage- 
ment of such a complicated matter in every minute detail. All 
that was intended by or could have been expected of the legislature 
in this regard, would be to confer upon the court such general powers 
by express legislation, as, when supplemented by such as will be 
necessarily implied, will attain the purposes of county government, 
and secure its efficient and economical administration. 

Applying these principles to the question under consideration, and 
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it seems to us that the commissioners’ court had the implied power 
to contract for the postponement of this indebtedness, by agreeing to 
pay interest as a consideration for the delay. It will not be con- 
troverted that the waiving of this right to pay county tax with 
scrip was not a sufficient consideration to support the promise of the 
county to pay legal interest. Therefore the simple question, disrobed 
of all other difficulties, is as to the power of the court to make the 
contract. In the case of San Patricio County v. McClane, decided 
at the present term of the court, it was held that the commissioners’ 
court did have the power to issue county warrants that bore interest, 
where the parties had contracted for that kind of paper. 

It should be borne in mind that the indebtedness thus sought to 
be postponed was legal and subsisting, and no question arises as to 
the power of the court in creating the same. 

Interest, as defined by statute, is the compensation allowed by law 
or fixed by the parties to a contract for the use, forbearance or de- 
tention of money. Asa matter of right, the party to whom scrip 
is issued is then entitled to the money. These warrants are drawn 
upon the county $reasurer, upon the theory that there is money in 
hand to pay them when presented. The delay in their payment 
grows out of the necessities of the case, because there is no money 
in the treasury that can be used for that purpose, and it can only be 
obtained by the exercise of the taxing power, within the constitu- 

. tional limitations and according to statutory provisions. 

In all this one fact is prominent, and that is, the citizen to whom 
scrip is issued is delaved in getting the money that is then due him 
from the county; in other words, the county detains the money to 
which the citizen is justly entitled. Now, whether the warrant or 
the order allowing the claim is the evidence of the debt is immate- 
rial, for such a transaction between individuals would entitle the 
creditor to legal interest on the principal debt. There is no express 
provision of law that exempts county warrants or scrip from the 
operations of the statute regulating interest. Public policy and 
usage, to prevent embarrassment in county matters, and complica- 
tion and confusion in its financial accounts, relieves the ordinary 
county indebtedness, in the absence of a contract to the contrary, 
from the burdens of legal interest. 

No sufficient reason is perceived for holding that the commis- 
sioners’ court did not have the power to bind the county to pay in- 
terest as a consideration for the postponement of their county 
warrants. 

We conclude that the order of the commissioners’ court of Gal- 
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veston county, providing for the registration of scrip, and making 
the same bear legal interest from date of registration, and providing 
that it should not be received in payment of county tax; was not 
void; and that the ad valorem tax of three cents on the one hun- 
dred dollars’ worth of property, levied by order of the commission- 
ers’ court to pay this county indebtedness, was valid. And if it 
should be conceded that this conclusion is wrong, then from the 
manner in which the various items of county taxes were levied by 
the court, the tax complained of as illegal was susceptible of being 
readily distinguished from the legal tax, and therefore the appel- 
lant, in any event, could only recover the amount of the illegal tax 
paid by him to the appellee. Dean v. Lufkin, 54 Tex., 265; Cooley 
on Taxation, p. 277, note 2. 

We conclude, and so report, that the judgment ought to be 
affirmed 

AFFIRMED. 
[Opinion approved January 21, 1883.] 





Grorce Sernicson & Co. v. W. F. Wirson. 
(Case No. 1450. 


1. Certrorart.— When the statutory bond required on the issuance of a writ of eer- 
tiorari refers for a description of the judgment to the petition for certiorari, and 
the same is fully described in the petition so that it identifies the judgment as the 
same found in the transcript, it will be held that the bond sufficiently describes 
the judgment. 

2. AFFIDAVIT FOR CERTIORARI.— An affidavit to a petition for certiorari, “ that all 
the material allegations of the above and foregoing petition are true so far as 
stated upon my own knowledge, and so far as stated upon the information of 
others are believed to be true,’’ held sufficient upon a motion to quash the certio- 
rari on the ground of insufficiency of the affidavit, the motion failing to specify 
the defect. 

3. CERTIORARI.— Proceedings to remove a cause by certiorari to the district court are 
construed liberally. 


Arprat from Brazoria. Tried below before the Hon. Wm. II. 
Burkhart. 

On the 21st day of October, 1879, appellants sued appellee on a 
note for $100, before Frank McGreal, a justice of the peace of pre- 
cinct No. 2 of Brazoria county, and on the 19th day of January, 
1880, they instituted another suit against appellee on another note 
for $130.39, in the same court. Certain credits were allowed on 
these notes, reducing them in the aggregate to less than $200. Ap- 
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pellee pleaded certain counterclaims; also in reconvention for dam- 
ages to his credit, etc. When the cause was:called for trial appellants 
failed to appear; appellee appeared and announced ready; a trial 
was had and verdict returned for appellee, upon which judgment 
was rendered for appellants for three dollars (admitted by appellee 
to be due them), and the costs divided between the parties. This 
judgment was rendered April 5, 1880. A writ of certiorari was 
granted by the district judge to remove the proceedings to the dis- 
trict court, June 16, 1880, on the petition of appellants. 

Appellee moved to quash the writ of certiorari, on the ground 
that the judgment of the justice of the peace was not properly de- 
scribed in the certiorari bond, and because the affidavit to the peti- 
tion was not sufficient. 

This motion was heard on the 28th day of November, 1881, and 
was sustained by the court. Judgment was rendered dismissing the 
case at the costs of the appellants; from that judgment this appeal 
was taken. 

The errors assigned were: 1st. The court erred in holding that 
the bond for certiorari did not describe the judgment of the jus- 
tice’s court. 2d. In holding that the affidavit was insufficient. 
3d. In dismissing the case. 

The judgment stated that the case was dismissed on account of 
the bond and affidavit being defective. 


Eugene J. Wilson, for appellants. 
Geo. W. Duff, for appellee. 


Warts, J. Com. Aprp.—In acting upon a motion to quash or dis- 
miss a certiorari, the district court will always look to the petition 
for the writ, and to the transcript from the justice’s court, in order 
to determine the merits of the motion. Darby v. Davidson, 27 Tex., 
432; Jones v. Nold, 22 Tex., 379. 

For a description of the judgment the bond refers to the petition 
for the certiorari, and upon reference to the petition the judgment 
of the justice of the peace is found to be therein fully described. 
By the fiat, the writ was awarded upon the condition that the bond 
should be given in the amount named by the judge, conditioned as 
the law requires. This was done; and besides referring to the peti- 
tion for a description of the judgment, the bond gives the style of 
the cause, the date of the judgment, and designates the court in which 
it was rendered. The description of the judgment fully and clearly 
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identifies it as the same found in the transcript from the justice’s 
court. 

In our opinion, the bond is sufficient in that particular, and that 
the court erred in holding the contrary. 

Seeligson’s affidavit to the petition for the writ of certiorar: is, “ that 
all the material allegations of the above and foregoing petition are 
true so far as stated upon my own knowledge, and so far as stated 
upon the information of others are believed to be true.” There is 
no specific objection to this affidavit pointed out by the motion to 
dismiss. 

In Rollison v. Hope, 18 Tex., 446, the affidavit was almost iden- 
tical in language with that before us, and in passing upon its suffi- 
ciency Justice Wheeler said: “The affidavit is not in the most 
approved form. But a substantial compliance with the law is all 
that is required; and the law does not prescribe the terms of the 
affidavit, but only that the party applying shall make affidavit in 
writing setting forth sufficient cause to entitle him to the writ. 
The practice has been to construe these proceedings liberally, and 
not to require the same strictness which is required in the proceed- 
ings in the ordinary suits in the district court. We think the affi- 
davit ought to be deemed sufficient in substance, especially as the 
motion did not point out specifically the objection now urged.” 

So, also, in this case, we are of the opinion that the affidavit was 
sufficient and that the court erred in this particular. 

We conclude, and so report, that the judgment ought to be 
reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved January 22, 1883.] 





J.C. Woorers Et At. v. S. HottincswortH ET AL. 
(Case No. 1547.) 


. Equrry — Promissory NoTE.— The fact that the assignment of one of several 
promissory notes, all of which constituted a vendor's lien on land, was first made, 
confers on the holder no right to have priority of payment out of the proceeds of 
the sale of the incumbered property. 

. CASE APPROVED.— Salmon v. Downs, 55 Tex., 243, approved. 

3. COMMISSIONERS OF APPEAL.— The conclusion announced by the commissioners of 
appeal on a cause referred to that tribunal by the supreme court, is, when adopted 
by the court, as authoritative as any of its own decisions. 
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AprEat from Houston. Tried below before the Hon. John R. 
Kennard. 

Suit was brought in the district court of Houston county by ap- 
pellants, J. C. Wooters, Collins & Douglas, W. E. Mayes, Estey 
Melius and Dwight Ripley, against Stephen Hollingsworth and W. 
A. Davis on certain obligations given for the purchase money of 
land, and to foreciose the vendor’s s lien. Hollingsworth was sued 
as the maker of the obligations, and Davis was joined as the holder 
of two of the purchase money notes, given at the same time and to 
same parties, with those held by plaintiffs. The land had been con- 
veyed to Hollingsworth by W. P. McHenry and wife on the Ist 
day of June, 1878, and for the purchase money thereof Hollings- 
worth gave his five obligations, maturing respectively January 1, 
1879, 1880, 1881, 1882 and 1883, for twenty bales of cotton each, 
to be delivered at maturity. Of these obligations four were as- 
signed by McHenry and wife in the same transaction, about July 
6, 1878, three of which were thus acquired by the plaintiffs in sev- 
eral shares, and the other was acquired by the defendant Davis. 
Subsequently tke fifth obligation was assigned by Mcllenry and 
wife to Davis. The plaintiffs, by their petition, claimed for the 
four obligations first assigned priority over the one last assigned to 
Davis, both because of the priority in time of the assignment, and 
because of an alleged understanding and agreement between them 
and McHenry and wife in the first assignment, that they should 
have such priority. Hollingsworth made no defense, and Davis con- 
tested only the claim of preference. Judgment was rendered at 
September term, 1882, against Hollingsworth for the amount of the 
four obligations then due, and for foreclosure of lien and sale of 
land, and reservation by sheriff of enough of proceeds to pay the 
proportion thereof going to the fifth obligation, when it should be- 
come due, and establishing equality of all the obligations with 
respect to the application of the proceeds. From this judgment 
plaintiffs appealed. 

The notes set up by plaintiffs were first assigned, but there was 
no agreement or understanding that the same were to have a pref- 
erence over the last note. The evidence showed the following 
facts: That the sale of the land was made by McHenry and wife to 
Hollingsworth, who gave his five obligations, each for twenty bales 
of cotton, and maturing January 1, 1879, 1880, 1881, 1882 and 1583, 
respectively; that about July 6, 1878, McHenry and wife assigned, 
at same time, the four obligations first maturing, of which plaintiffs 
became the owners in several shares of three, and defendant Davis 
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of the fourth; that afterwards the fifth was assigned by McHenry 
and wife to Davis, who testified that he paid for them valuable 
consideration, and had no knowledge of any claim of preference 
by plaintiffs. The written transfer from McHenry and wife to 
Melius, Trask & Ripley (represented in this suit by Melius & Rip- 
ley) recited that they held a judgment against W. P. McHenry for 
$1,500, on which executions had been issued and levies made on 
property, and that suits for trial of right to such property were 
then pending, and that they (M., T. & R.) had agreed to accept in 
compromise settlement of all the matters the sum of $400, to be 
paid in two instalments of $200 each, payable January 1, 1879 and 
1880. The instrument then proceeded to convey to M., T. & R. an 
interest of five bales of cotton in each of the two obligations of 
Hollingsworth maturing January 1, 1879 and 1880, respectively, as 
payment and security for said sum of $400, and provided that in 
case such cotton should more than pay that sum, the balance should 
be paid to the assignors; and in case it should fall short, the deficit 
should be paid by the assignors. 

The assignments under which the other plaintiffs claimed were 
all made as part of the same transaction with that to Melius, Trask 


& Ripley, and were admitted to be on the same footing with that. 


Nunn, Williams & Corry, for appellant 

I. The court erred in finding, as matter of fact, that in the first 
assignment of the notes under which plaintiffs claim by McHenry 
and wife, there was no agreement or understanding that the notes 
first assigned were to have preference, when the transfers to Melius 
Trask & Ripley and to the other plaintiffs, it is believed, show on 
their face that the notes then and thereby assigned should be paid 
out of the fund before those retained by such assignee were paid. 

II. The,court erred in holding that the priority of assignment did 
not give preference to the notes held by plaintiffs over that subse- 
quently assigned to defendant Davis, and that the notes were equal 
in rank. The judge, in his conclusions, held that the priority 
of the assignment to plaintiffs did not give precedence to the notes 
thus assigned to Davis. Paris Ex. Bank v. Beard, 49 Tex., 358; 
Rogers v. Miller, 49 Tex., 398; Rippetoe v. Dwyer, 49 Tex., 498; 
McClintie ». Wise’s Adm’r, 25 Gratt,, 448 (18 Am. Rep., 694, 698); 
Grigsby v. Hair, 25 Ala., 327; Bank of Mobile v. The P. & M. Bank 
of Mobile, 9 Ala., 645; Cullum v. Erwin, 4 id., 492. 

III. We maintain that the principle underlying the proposition 
announced by this court in the cases of Miller v. Rogers and Rippe- 
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toe v. Dwyer, 49 Tex., supra, that “ where parts of an estate incum- 
bered by lien are sold at different times, such tracts are liable to be 
sold in the inverse order of the dates of such sale, the latest first,” 
establishes the preference for which we contend in this case. See 
McClintie v. Wise’s Adm’r, 25 Gratt., 448 (18 Am. Rep., 694, 698). 
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J. R. Burnett, for appellee.— Appellee Davis being an innocent pur- 
chaser for value and without notice of any claim of preference, and 
before the maturity of the note, was properly protected, even if such 
agreement for priority had been established. Appellee’s testimony 
that he paid a valuable consideration for the last note, and without 
notice of any claim of preference, was not contradicted. 


Witure, Cuter Justice.—In this case it appears that Hlollings- 
worth purchased a tract of land from McHenry and wife, and exe- 
cuted in payment therefor five promissory notes falling due at 
different dates, in each of which he promised to deliver to the payees 
twenty bales of cotton, or one hundred bales in all. McHenry being 
indebted to the appellants, transferred to them an interest in the 
four promissory ‘notes first falling due, and to the appellee Davis the 
note that matured last. The question for our decision is, Are 
the appellants entitled to have their notes first satisfied out of the 
proceeds of the sale of the incumbered land, by reason of the fact 
that their assignment was prior in time to that made to Davis? 
This precise question was decided in the case of Salmon v. Downs, 
55 Tex., 243, in which it was held that no such preference existed 
in behalf of the first assignor. 
We are requested to reconsider that decision, because made by the 
commissioners of appeals, and to overrule it. That case was referred 
; to the commissioners under the act of February 9, 1881, and their 
opinion when adopted by the supreme court became as authoritative 
) as any of itsown decisions. Whilst we decline to disturb the decision 
i | made by the commissioners in that case, it is but proper to add 
| that if the question were an open one, our conclusion would be the 
same as that arrived at by the commissioners. The weight of author- 
ity as shown by the decisions of our sister states sustains their view, 
iy although there are some cases which hold to. the contrary. See 
a Donley v. Hays, 17 Serg. & Rawle, 400; Henderson v. Herrod, 10 Sm. 
} & Mar., 633; Mohler’s Appeal, 5 Barr, 418; Johnson v. Candage, 
31 Me., 28; Philan v. Olney, 6 Cal., 478. And although the ques- 
tion had not been directly decided in our state before the case of 
Salmon v. Downs, yet the tendency of our own decisions has been in 
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the same direction. See Delespine v. Campbell, 52 Tex., 12, and 
other authorities cited in Salmon v. Downs. 

It was attempted in the court below to show that a preference 
was given by the assignee to the holders of the four notes first 
transferred, in the instrument by which they were assigned. But 
the proof shows that the attempt was not successful. Had proof 
of such fact been made, the case would have presented a different 
question. It has been held in several instances that the assignor 
can by express words give the right of priority to his assignee, 
which will be good against a subsequent purchaser of other notes 
secured by a contemporaneous lien on the same property, who has 
notice of such preference. The very fact that this case of express 
contract for priority is treated as an exception, goes far to establish 
the general rule to be, that no preference would exist when no such 
agreement was made. Be this as it may, the rule in our own state 
is now fully established in the case of Salmon v. Downs, and we are 
not disposed to disturb it, or the rights which may have grown up 
under it, and the judgment is affirmed. 

AFFIRMED. 

{Opinion delivered January 23, 1883.] 





Joun T. Srark v. Grorce W. Wuarrmay. 
(Case No. 1498.) 


. PLEA IN ABATEMENT.— A plea in abatement because the defendant is not sued in 
the county of his residence cannot be sustained unless it negatives the existence 
of any of the exceptions which, under the statute, would authorize jurisdiction 
where the suit is brought. 

2. CASES APPROVED.— Breen v. T. P. R’y Co., 44 Tex., 302, and H. & T. C. R’y Co. 
v. Graves? 50 Tex., 200, approved. 

3. Dury OF APPELLANT AS TO TRANSCRIPT.— It is the duty.of a party bringing 
his cause to the supreme court to see that his case was properly presented below, 
and that the transcript correctly shows this to be so. No presumptions will be in- 
dulged in his favor; on the contrary, in doubtfal cases, they will be imdulged 
against him. 

. DisQuALIFICATION OF JUDGE — PLEApING.— A defendant set up ore tenus the 
disqualification of the presiding judge, on account of the alleged interest of the 
judge's brother in the suit, and took his exception to the action of the court 
thereon, which recited that “‘the objection was overruled without hearing any 
evidence; '’ the record disclosed on this point nothing further. Held, 

(1) The court cannot presume that evidence was offered to sustain the objection. 
(2) On the contrary, it will be presumed that no evidenve was offered. 


Error from Orange. Tried below before the Hon. W. H. Ford. 
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In this suit by Stark against Whitman, brought in Orange 
county, the defendant below interposed his plea of privilege to the 
jurisdiction, in which he stated very fully, under oath, that he was a 
citizen of Newton county when the suit was brought, but failed to 
negative any of the exceptions to the rule which required him to be 
sued in the county of his residence. The plea was sustained and 
the suit dismissed. The record discloses that the defendant had 
also suggested ore tenus, that the presiding judge was disqualified 
“heceune T. J. Smith and T. W. Ford, the latter a brother of the 
judge presiding, were the real parties in interest as defendants, and 
the only parties defendant represented in the court below.” The 
bill of exceptions recites that this objection was, “ without hearing 
any evidence, by the court overruled,” but there is nothing to show 
that evidence to sustain the objection was offered and excluded 


Chambers & Stark, for plaintiff in error. 


No briefs on file for defendant in error. 
a 

Wir, Crier Justice.— We are of opinion that the court below 
erred in sustaining Whitman’s plea of personal privilege and dis- 
missing the cause. It has heretofore been held by this court that 
such a plea should anticipate and exclude all such supposable mat- 
ter as would, if alleged on the opposite side, defeat the plea. Breen 

> 4 P. R. R. Co., 44 Tex., 302; H. & T. C. R. R. Co. v. Graves, 
50 Tex., 200. The plea filed in this cause merely alleged the resi- 
dence of defendant to be in the county of Newton, and did not 
negative the fact that he came within any of the exceptions which 
would have given the county of Orange jurisdiction of the cause. 
We think, therefore, that the plea was not good and should not 
have prevailed. 

The action of the judge below in refusing to recuse himself, be- 
cause of an alleged interest of his brother in the event of the suit, 
is also assigned for error. If his brother had such interest, and 
this fact had been brought to the attention of the court by satisfac- 
tory evidence, it was his duty to decline sitting in the cause, and 
his refusal to do so would have been error. “The objection was 
made, and it is stated that it was overruled without hearing evi- 
dence. This does not necessarily imply that the court refused to 
hear evidence, but may as well mean that none was offered. It is 
the duty of the party bringing the cause to this court to see that 
his case is properly presented below, and that the transcript cor- 
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rectly shows this to be the case. No presumptions will be made in 
his favor; on the contrary, they will be indulged against him in 
doubtful cases, and hence we must infer that no evidence was 
offered in the first instance to sustain the objection. The subse- 
quent proceedings do not fully or certainly develop the fact that a 
relative of the judge was interested in the cause. This may be 
shown upon a new trial, and the plaintiff in error will ve allowed 
upon such trial to introduce evidence in limine as to such disquali- 
fication. 

For the error of the court in sustaining the plea of personal 
privilege filed by defendant below, the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 23, 1883.] 





Keretty & Roserrs v. 8S. T. Ross. 
(Case No. 1537.) 


1. MEANING OF worDs — PRAcTICE — PRESuMPTION.— The words ‘‘saw timber,”’ 
used in a contract as descriptive of the subject matter of a sale, have no necessary 
legal signification. Hence when a petition for injunction to restrain a defendant 
from cutting oak timber on land set up a contract under which defendant was 
authorized to cut ‘‘ saw timber,”’ but alleged that by those words was meant, by 
lumbermen, pine timber, a judgment perpetuating the injunction in the absence 
of a statement of facts will not be disturbed on account of the action of the court 
in overruling a demurrer to the petition. The presumption will be indulged that 
the court was informed by evidence as to the proper meaning of the words. 

2. Same — PLEapING.— In such a suit, such a contract was alleged to have been 
made with one defendant, and another was also made defendant who was charged 
with acting in connection with such contracting party in cutting and removing 
oak timber without plaintiff's consent or authority, and that he intended to con- 
tinue to do so. Held, that the petition stated a good cause of action against both 
defendants. 


Error from Trinity. Tried below before the Hon. John R. 
Kennard. | 

Suit by S. T. Robb against J. F. Kelly and J. W. Roberts, filed in 
the district court of Trinity county May 9, 1881, to enjoin the de- 
fendants from cutting and removing oak timber from plaintiff's land, 
and for damages. A writ of injunction was sued out. Defendants 
filed a general demurrer and motion to dissolve the injunction, and 
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a general denial. Judgment, May 1, 1882, for plaintiff, perpetuating 
the injunction, and for $180 damages. The judgment recited that 
the defendants failed to appear, but the court passed on and over- 
ruled their demurrer and motion to dissolve. 

The petition complained of J. F. Kelly and J. W. Roberts as “doing 
business under the firm name of Kelly & Roberts, manufacturing 
lumber and operating a saw mill,” and alleged that defendants were 
cutting and removing oak timber off the land; that on May 11, 
1877, plaintiff sold to Kelly all the saw timber on the land; that 
Kelly had long since removed all, or the greater portion, of the 
timber that was considered by Kelly and plaintiff saw timber at the 
time of the sale; that plaintiff never sold or intended to sell any but 
the pine saw timber, and it was not understood by Kelly at the 
time, or since, that he was purchasing any but the pine saw timber; 
that Kelly & Roberts have cut and removed a portion of the oak 
timber of the value of $200, and declared their intention to remove 
all the oak timber under said sale to Kelly; that although by the 
written terms of said sale plaintiff sold the saw timber, he did not 
intend to sell the oak timber, as Kelly well knows; “that at the time 
of the sale none but pine saw timber was used and considered as saw 
timber, and the words ‘saw timber, among persons engaged in the 
business of manufacturing lumber at the date of the sale in Trinity 
county, where the contract was made, had reference only to pine 
timber used in manufacturing lumber ;” that Kelly, since said sale, 
had “by words and acts shown that he did not consider that he 
purchased the oak timber, but recognized it as belonging to plaintiff.” 


J. I. Burnett, for plaintiff in error. 

I. The legal effect of a written contract of sale of all the “saw 
timber” on a tract of land, is to pass title to all the timber on the 
tract suitable for sawing or being manufactured into lumber, and 
such contract cannot be modified by parol evidence so as to be 
limited to a sale of pine saw timber only, at least not without clear 
allegation of fraud, surprise or mistake. 

II. Even if the petition shows a cause of action against Kelly, it 
does not as to Kelly & Roberts or J. W. Roberts, as no privity or 
notice of the facts is alleged as to them, and the judgment being 
jointly against both defendants, should be reversed. Lobinson v. 
Schmidt, 48 Tex., 13; Acklin v». Paschal, 48 Tex., 147. 


Nunn, Williams & Correy, for defendant in error. 
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Srayton, AssocratE Justice.— This suit was brought by Robb 
against Kelly & Roberts, to restrain them by injunction from cutting 
oak timber from a tract of land which Robb alleged belonged to 
him, and also to recover damages for timber which it was alleged 
thev had cut prior to the institution of the suit. 

The petition alleged that the plaintiff had, prior to the institution 
of the suit, sold to the defendant Kelly all the “saw timber” on the 
land, and that by “saw timber” at the place where the contract 
was made, and among persons engaged in-the lumber business, was 
meant such pine timber as was suitable for manufacture into lumber, 
and that the words were so used and understood between the plaint- 
iff and Kelly at the time the contract was made. 

It was further alleged that the defendants, who were engaged in 
the manufacture of lumber, had used about all of the pine timber 
on the land for lumber purposes, and that they had cut and used a 
portion of the oak timber, and were proceeding and intending to 
cut and use all of that kind of timber which there was upon the 
land, without right to do so, and against the wish of the plaintiff. 

It does not appear under what right Roberts was claiming the 
right to use timber, further than that he and Kelly were doing busi- 
ness under the firm name of Kelly & Roberts, from which it may be 
inferred that they were claiming the right to use timber under the 
contract between the plaintiff and Kelly. The defendants were 
alleged to be insolvent. 

The defendants answered by a general demurrer and a general de- 
nial, but at the trial the judgment recites that they did not appear, 
notwithstanding which, the judgment shows that the court acted 
on the demurrer filed. 

The cause was tried by the judge and a judgment was rendered, 
the evidence being heard, perpetuating an injunction which had been 
granted before the hearing, and awarding to the plaintiff $150 dam- 
ages for oak timber cut upon the land by the defendants. 

There is no statement of facts in the record, and the assignments 
of error present two questions. 

It is claimed that as the petition averred that the plaintiff had sold 
the “saw timber” on the land to Kelly, the demurrer should have 
been sustained to the petition, which sought to restrain the cutting 
of any kind of timber on the land, or to recover damages for the 
cutting and removal of oak timber. 

Neither the court below nor this court could know judicially what 
was meant by the words “ saw timber,” and it is certainly true that 
the court could hear evidence, the pleadings having laid the proper 
foundation therefor, to enable the court to know in what sense the 
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parties used the words in making the written contract which was 
alleged to have been made. 

It has often been held that an inquiry can be made into the mean- 
ing of words and by persons in a particular business, such words 
having no fixed legal signification. 

In this case, if the evidence showed that the words “ saw timber’ 
in the community in which the contract was made, among persons 
engaged in the manufacture of lumber, meant only such pine tim- 
ber as was suitable for the manufacture of lumber, the court would 
have been authorized to find, as it did, that they so meant, and that 
they did not embrace any other kind of timber. 

The admission of such evidence would violate no rule of evidence. 
In the absence of a statement of facts, we must presume that the 
evidence was sufficient to show that the words had only the mean- 
ing claimed for them by the plaintiff. 

It is further claimed that the petition states no cause of action 
against Roberts. It alleges that he, in connection with Kelly, had 
cut and removed oak timber from the land of the plaintiff without 
his consent, and without authority to do so, and that he intended to 
continue to do so. It was not necessary for the plaintiff to state 
more. If he was claiming the right through the contract made 
between the plaintiff and Kelly, he could have no other nor 
greater right than Kelly had; and if he was not claiming under 
that right, so far as the petition shows, he was a mere trespasser. 
If he had any right to use the oak timber, he should have stated in 
his pleadings how he acquired that right, and should have main- 
tained such pleadings by proof. Having failed to do so, he cannot 
complain. There being no statement of facts, we must presume 
that the evidence was sufficient to show his liability. 

There being no error in the judgment, it is affirmed. 


PY 


fe : AFFIRMED. 
[Opinion delivered January 23, 1883.] 





R. N. Reap v. M. A. R. ALLEN et AL. 
(Case No. 1399.) 


1. Jupement.— A judgment against a tenant rendered 1m a cause to which his land- 
lord is not a party, and of which he had no notice, cannot affect the landlord’s 
title. Such judgment and the proceedings on which it was rendered are admissi- 
ble in a suit against the landlord, involving title to the land, only for the pur- 
pose of showing when his possession held through the tenant ceased to be a 
peaceable possession, and for no other purpose, 

2. JuDGMENT.— It is a rule of universal application that the rights of no one shall be 

concluded by a judgment rendered in a suit to which he is not a party. 
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Argument for the appellee. 





Arrrat from Houston. Tried below before the Hon. John R. 
Kennard. 

In addition to the facts stated in the opinion, the following 
appeared : 

Appellee offered in evidence depositions of Lee Wallace, that he, 
in 1878, leased the land in controversy of appellant for three years 
ending January 1, 1881, with the privilege of purchasing, and that 
he sub-rented to Hart for the years 1879 and 1880. This witness 
stated that he had no knowledge of the suit in the United States 
court till after possession had been delivered to appellee, and that 
Hart never notified him of the suit. Also the written lease be- 
tween appellant and Wallace for three years, as stated by Wallace, 
with the privilege to Wallace of buying the place during the year 

878 for $2,000 cash. 

Appellant testified that he had no notice of the suit in the United 
States court till after judgment had been rendered; that he never 
knew Hart or that he was on his place, and the first he knew of the 
judgment was the last of June, 1880. Appellant also testified that 
he knew suit had been threatened unless the parties would compro- 
mise, and he had refused to compromise; that he heard the settlers 
were sued in the federal court, but supposed by “settlers” was 
meant the owners or claimants of the land; that he was never 
served with citation, ete. 

Appellant’s attorney testified that about May 1, 1880, he was re- 
tained by appellant to attend to all his legal business in Houston 
county; that appellant was expecting litigation relative to the Au- 
ghenbaugh and Welsh leagues of land in said county; that after 
this he was informed by one of appellee’s attorneys that he had ob- 
tained judgment in the federal court for the Welsh league. Wit- 
ness immediately wrote to appellant about it, and in a few days 
thereafter he received a letter from appellant, inclosing a letter 
from the clerk at Tyler, dated June 28, 1880, stating that judg- 
ment had been rendered in favor of the appellee for the Welsh 
league; that witness saw the attorneys of appeliee at once and 
asked them to hold up writ of possession till he could examine into 
the matter, but they declined, as they were expecting the United 
States marshal, and the next day or day or two after, the writ of 
possession was executed; and that witness had no knowledge of the 
suit till judgment had been rendered. 


J. I. Burnett, for appellant. 


Nunn & Williams, for appellee.— The judgment being against 
the tenant of appellant, in a suit of which he had notice, was, under 
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the facts, an adjudication of the title asserted by him in this cause, 
and conclusive against him. R. S., arts. 4789, 4790; Hough v. Ham- 
mond, 36 Tex., 657; Robbins v. Chicago, 4 Wall., 658; Chicago w. 
Robbins, 2 Black (U.8.), 418; Boston v. Worthington, 10 Gray, 496; 
Inhabitants v. Holbrook, 9 Allen, 17; Bigelow on Estoppel, 47; 1 
Greenl., 523, 535; Freeman on ny amg 171; Hunter w. Britts, 3 
Camp., 455; Bigelow on Estoppel, 353, 354; Tyler on Ejectments, 
208. 


Srayton, Associate Justice.— This is a suit of trespass to try 
title, brought by the appellant against the appellee to recover a 
part of a tract of land originally granted to John Welsh. 

On the 25th day of March, 1880, the appellee brought a suit in 
the circuit court of the United States at Tyler, against several de- 
fendants, to recover an undivided half of the grant to John Welsh. 

The appellant was not made a party to that suit, nor does it 
appear that he had any notice of it prior to the time that a judg- 
ment was rendered therein. Prior to the institution of that suit 
the appellant, had leased the land now in controversy to one Wal- 
lace, who, without the knowledge of appellant, had sublet the land 
to one Hart, who was made a party defendant in the suit brought 
in the circuit court of the United States. 

It does not appear that Wallace had notice of that suit. 

In May, 1880, a judgment was rendered in favor of appellee 
against Hart and other defendants, and on the trial of this cause, 
over the objections of appellant, that judgment was offered in evi- 
dence by the appellee in support of her title. This is assigned as 
error. 

In the case of Read v. Allen, 56 Tex., 180, this identical question 
was decided, and it was there held that a judgment against a ten- 
ant, rendered in a suit to which the landlord was not a party, and 
which he had no opportunity to defend, was not admissible as evi- 
dence of the title of a person obtaining such judgment in a suit 
between such person and the landlord of the tenant. The correct- 
ness of this decision we see no sufficient ground to question. 

It would seem to be a rule of universal application, that the right 
of no one should be concluded by a judgment rendered in a suit to 
which he was not a party. 

The bill of exceptions shows that the judgment objected to was 
introduced as conclusive evidence of title in the appellee Allen. 

A judgment rendered against a tenant, and the pleadings upon 
which such judgment was rendered, are admissible for the purpose 
of showing when the possession of a landlord held through a tenant 
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ceased to be a peaceable possession, but as against the landlord for 
no other purpose. 

The error of the court considered will require a reversal of the 
judgment, and as the cause was tried by the court without a jury, 
it appearing that the appellant had had possession of the land in 
controversy for more than five years prior to the institution of the 
suit against Hart, claiming the same under a deed duly recorded, 
and paying the taxes thereon, such judgment will be here rendered 
as should have been rendered in the district court; which is that 
the appellant recover the land claimed in his petition, and that he 
have a writ of possession therefor, the same to be issued from the 
district court of Houston county, and that he recover his costs in 
this court and in the court below. 

REVERSED AND RENDERED. 


[Opinion delivered January 22, 1883.] 





J. L. McKetvarn v. M. A. R. Aten. 
(Case No. 1400.) 


. DEED — VENDOR's LIEN.— A deed absolute on its face containing covenants of 
warranty as to title, which recites the execution of notes for the purchase money, 
but declares no lien, passes the title to the purchaser under execution against the 
vendee, but subject to the vendor's lien, of which the recitals in the deed give 
notice. 

. Same.— If, however, contemporaneous with execution of such a deed, the vendee 
executes notes for the purchase money, which on their face recite the purchase, 
and in terms declare the existence of a lien until the notes are paid, this will be 
as effectual to prevent the title from passing by the deed as though the lien were 
reserved by its terms. Under such circumstances the notes and deed would be 
construed as one instrument evidencing an executory contract to seil the land. 

3. Same.—If, when such deed and notes are executed, the notes contain a clause 
whereby their maker agrees to pay rent for the land if he should not pay the notes 
at their maturity, the relation of the parties after default would be that of land- 
lord and tenant, and a judgment creditor of the vendee with notice, could acquire 
by purchase of the land under execution, no higher title than he possessed. 

4. Same — Jupement — Evipence.— In a suit for the land by such purchaser under 
execution, issued under a judgment against the vendee, obtained in a proceeding 
to which the vendor was not a party, the purchaser made no tender of the unpaid 
purchase money due on the notes. Held, that there was no error in excluding his 
judgment when offered in evidence. 

5. CASES APPROVED.— Dunlap’s Adm'r v. Wright, 11 Tex., 597; Baker v. Ramey, 27 
Tex., 59; Peters v. Clements, 46 Tex., 114; Baker v. Clepper, 26 Tex., 629, and 
Baker v. Compton, 52 Tex., 261, approved. 
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Arrrat from Houston. Tried below before the Hon. John R. 
Kennard. 

Suit filed August 9, 1880, by appellant against appellee and D. D. 
and A. M. Powell, for the recovery of about one hundred acres of 
land. He alleged that on January 15, 1880, he conveyed the land 
by deed to the Powells for $1,522.50, one-half to be paid October 
15, 1880, and the other half October 15, 1881, as recited in the deed; 
that at the time of the execution of the deed, the Powells gave him 
two obligations for the purchase money, payable as above men- 
tioned, in which it was stipulated that a lien was reserved, and that 
in case of the refusal or failure of the Powells to pay the obliga- 
tions at maturity, they were to pay $4.50 per acre rent for all the 
land in cultivation; that the Powells went into possession under that 
agreement and continued in possession as vendees or tenants of ap- 
pellant till July 3, 1880, when they without surrendering possession, 
without notice, and without having paid any part of the purchase 
money or rents, disaffirmed and abandoned the contract and at- 
torned to defendant Allen. The petition also alleged an unlawful 
entry and 4isseizin by defendant Allen. Appellant prayed judg- 
ment for the title and possession of the land, for cancellation of the 
agreement with the Powells, appellant surrendering the obligations ; 
but in case such relief could not be granted, he prayed for judg- 
ment for the purchase money and foreclosure of his vendor’s lien, 
etc. Appellant sued out a writ of sequestration and thus obtained 
repossession by replevying. 

On September 10, 1880, the Powells answered admitting the 
agreement between them and appellant as charged, and alleging 
that on July 3, 1880, they were dispossessed by a United States 
marshal acting under authority of a writ of the United States cir- 
cuit court at Tyler, and possession delivered to their codefendant 
Allen, and that thereafter they rented the land from said Allen; 
that they claimed no interest in the land and were willing to account 
to the rightful owner for the rents, and they prayed that Allen be 
required 1 to defend the title. 

On the same day defendant Allen set up that the Powells were 
her tenants, and she answered by a general denial and plea of not 
guilty, and filed no other pleas. 

Cause tried March 12, 1881, by the court. Judgment was ren- 
dered for appellee for the land and for $337.50, rents, against ap- 
pellant and the sureties on his sequestration bond, and also canceling 
the agreement between appellant and the Powells. 

Appellant moved for a new trial and in arrest of judgment. The 
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motion in arrest was sustained as to so much of the judgment as 
gave appellee rents, but the motion for a new trial was overruled. 


J. R. Burnett, for appellant.— Appellee was permitted by the 
court to read in evidence a certified copy of a judgment by default 
rendered in the United States circuit court at Tyler in May, 1880, 
in favor of appellee and against defendants Powell and others, for 
the Welsh league. That judgment was offered “ for the purpose of 
— that the title to the land in controversy had been adjudi- 

cated against plaintiff, and that plaintiff was concluded by said 
pee ; and further, as evidence of defendant Allen’s title to the 
land as against plaintiff.” Appellant objected, among other grounds, 
because he was no party or privy to said suit and had no notice of 
same. The court held the judgment conclusive against appellant. 
The judgment was against the defendants and “all persons claiming 
or holding possession under them.” Appellant was made a party 
defendant to the writ, but the judgment recites that the suit was 
dismissed as to him, and he proved by uncontradicted evidence that 
he was not served with citation and had no notice of the suit. 


Nunn & Williams, for appellee. 

I. The judgment being against the legal holders of the title 
under which appellant claims, against whom appellant held only an 
equity, which he could only enforce by becoming privy with and 
holding under them, and being in a suit which he had expressly 
contracted to defend and warranted against, was, under the facts, 
an adjudication of the title asserted by him in this suit, and conclu- 
sive against him. R.S., arts. 4788-4790; Hough v. Hammond, 36 
Tex., 657; Peterson v. Lathrop, 34 Pa. St., 223; Calhoun xv. Dun- 
ning, 4 Dall., 120; 4 Wall., 658; 2 Black (U. 8.), 418; Bigelow. on 
Estoppel, 47; 1 Greenl., 523, 535; Freeman on Judgments, 17],. 
176; Hunter v. Britts, 3 Camp., 455. 

II. The judgment, even if not conclusive against appellant, was 
admissible as evidence of appellee’s title and as oon Jace evi- 
dence of such title. Paul ». Witman, 3 W. & S., 409; Chirac ». 
Reinecker, 2 Pet., 622; Hunter v. Britts, 3 Camp., 455; Pitkins v. 
Leavitt, 13 Ohio. 

Ill. The judgment was admissible to show a recovery of the 
vendee’s possession of and interest or term in the land, and as thus 
tending to show appellee’s title and right of possession’in this suit, 
and to negative that of appellant. Tyler on Ejectment, 77, 214; 
16, 682; Freeman on Judgments, 300, 301; Marshall v. Shafter, 32 
Cal.; Herman on Estoppel, 116, 
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Srayron, AssoctatE Justice.— This is a suit of trespass to try 
title brought by appellant against the appellee and D. D. and A. M. 
Powell, to recover a part of a grant of land originally made to John 
Welsh. 

It appears that the appellant, on the 15th of January, 1880, con- 
veyed the land in controversy to the Powells by a deed in the usual 
form, with a covenant of general warranty of title. 

This deed showed upon its face that the land was sold upon a 
credit for $1,522.50, and that the Powells had executed two obliga- 
tions in writing to secure the purchase money. 

Each of the obligations for the purchase money, which were exe- 
cuted simultaneously with the deed, stipulated that ‘a vendor’s lien 
is hereby given on said land (of which a general description had 
been before given in each of the obligations) for the payment of 
this note; and in case of a failure or refusal on our part to pay this 
note at maturity, then we hereby agree to pay $4.50 per acre rent 
for all the land we are buying that is in cultivation.” 

The Powells failed to pay the first obligation falling due, and in 
accordance wath their agreement paid the rent. The Powells went 
into possession of the land, and so continued until they were dispos- 
sessed by the United States marshal under a writ which directed 
him to place the appellee Allen in possession of the land; after 
which the Powells attorned to her. 

These facts appeared in the petition, and there was a prayer for 
title and possession of the land; a tender into court of the obliga- 
tions for the purchase money executed to appellant by the Powells, 
with a prayer that the conveyance to them be canceled, or, if that 
could not be done, that he have judgment for the purchase money 
and a foreclosure of the lien given by the Powells. 

The Powells admitted the making of the agreements between 
them and the appellant, disclaimed any interest in the land, and ex- 
pressed a willingness to pay rent therefer to whomsoever was the 
owner of the land. Mrs. Allen alleged that the Powells were her 
tenants, and pleaded not guilty, and also filed a general denial. 

On the trial Mrs. Allen offered in evidence a judgment against the 
two Powells and other defendants, rendered in the circuit court of 
the United States at Tyler by default on the of May, 1880, in 
a suit instituted in that court by her on the 25th of March, 1850, 
against the appellant, the two Powells and other defendants, 
which, however, as to the appellant, was dismissed prior to judg- 
ment. 

There was no service upon the appellant in that suit, and it does 
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not appear that he had notice that such suit was instituted until 
judgment therein had been rendered. 

This judgment, as the bill of exceptions shows, was offered as 
evidence of title in Mrs. Allen to the land in controversy, and to 
show that appellant was concluded thereby. 

To its introduction for this purpose appellant objected, because he 
was not a party to the suit in which the judgment was rendered, 
and had no notice of the suit. The objection was overruled, the 
judgment admitted in evidence, and this is assigned as error. 

The deed from McKelvain was absolute upon its face, and it 
would have passed the title to the land in controversy tothe Powells, 
notwithstanding the recital therein of the fact that the purchase 
money was unpaid; a vendee’s lien, however, would have existed 
to secure the purchase money, of which the recitals in the deed 
would have given notice; but the agreement contained in the notes 
which were executed simultaneously with the deed, that a lien 
should exist upon the land to secure the payment of the pur- 
chase money, must be held equally as effective to prevent title pass- 
ing to the Powells as though the lien had been reserved in the face 
of the deed; for all the instruments executed at the same time, and 
in regard to the same matter, must be held in legal effect as but one 
instrument. 

Under the repeated decisions of this court, the instruments, taken 
together, evidence but an executory contract by McKelvain to sell 
the land in controversy to the Powells. Dunlap’s Adm’r v. Wright, 
11 Tex., 597; Baker v. Ramey, 27 Tex., 59; Peters v. Clements, 46 
Tex., 114; Baker vw. Clepper, 26 Tex., 629; Roosevelt v. Davis, 49 
Tex., 463; Baker ». Compton, 52 Tex., 261. 

The contract seems even to contemplate a rescission of the execu- 
tory contraet if there was default in the payment of the purchase 
money. 

Under such facts, the relation of the Powells to the land was in 
subordination to the right of McKelvain; rather that of tenants, with a 
contract by which they might become the owners, than the owners. 
The possession of the Powells was the possession of McKelvain, and 
as against him, without payment of the purchase money, they could 
get no title. Of this the appellee seems to have been conscious; for 
she made McKelvain a party defendant in the federal court, reciting 
in her petition the conveyance from him to the Powells. She, how- 
ever, afterwards dismissed her suit as to McKelvain. Under these 
facts, the appellee can claim no greater right under her judgment 
against the Powells than they had; and in this action, when neither 
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the Powells nor the appellee proposed to perform the contract which 
the Powells had made with MeKelvain, the judgment which she 
obtained against the Powells in a suit to which McKelvain was not 
a party should not have been introduced in evidence to show title 
in her. Read v. Allen, 56 Tex., 177; Read v. Allen (decided at 
present term). 

The same reasons apply for the exclusion of such evidence as 
would apply had there been no other relation between McKelvain 
and the Powells than that of landlord and tenants. Their execu- 
tory contract to buy the land cannot affect the question. 

For the error of the court in admitting in evidence the judgment 
obtained by Mrs. Allen against the Powells, the judgment must be 
reversed. 

The evidence shows that the appellant has title to fifty acres of the 
land in controversy by limitation, and that he has title to at least 
one-half of the remainder in the same manner, under the sixteenth 
section of the statute of limitations; but the state of the record is 
such that we cannot with certainty tell whether the title of appel- 
lant to the residue of the land had been so perfected before the 
institution of the suit by the appellee against the Powells or not. 

The deed from White to Harrington and appellant does not seem 
to have been recorded until the 15th of September, 1880; but the 
deed from Harrington to appellant for one-half of the land was 
recorded September 4, 1873. 

If this last conveyance passed the title tothe particular land now 
in controversy, except the fifty acres conveyed by R. A. Read di- 
rectly to appellant, then the title to all of the land in contro- 
versy would be complete in appellant by limitation; but if such is 
not the effect of the deed from Harrington (which is not set out in 
full in the record), then the appellant does not show a recorded deed 
to himself for one-half of the land conveyed to Harrington and 
himself by White, until September 15, 1880. 

Such being the state of the record, the judgment will not be re- 
versed and rendered, but will be reversed and remanded, that the 
parties may adjust their rights in accordance with the facts. 


REVERSED AND REMANDED. 


[Opinion delivered January 23, 1883.] 
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H. Hopper v. Jonn Susan. 
(Case No. 1427 


1. Practice — Execution.— The objection to an execution purporting to have been 
issued by a justice of the peace, and directed to the sheriff or any constable of 
another county, that it was not accompanied by a certificate under seal of the 
clerk of the county court that the officer issuing the same was a justice of the 
peace, cannot be made available when presented for the first time in the supreme 
court. 

2. DisQUALIFICATION OF A MAGISTRATE.— A surety upon a claimant’s bond, in pro- 
ceedings for the trial of the right of property, is in legal contemplation such a 
party to the cause as that his relationship within the prohibited degrees, to the 
magistrate before whom the cause is pending, will disqualify him from trying the 
cause. 

3. Same.— A narrow or contracted construction of the word party as used in the law, 
which would confine it to the very persons named on the docket as such, and 
would exclude such as stand in precisely the sane relation, would often defeat the 
end had in view, of having justice administered free from the bias and influence 
produced by the interest held in the cause by the judge or his relatives. 

4. Cases APPROVED.— Burch v. Watts, 37 Tex., 135, and Weir v. Brooks, 17 Tex., 
638, approved. 


Arrrat from Austin. Tried below before the Hon. L. W. 
Moore. 

Suit for the trial of the right to property in goods levied upon by 
virtue of an execution from a justice of the peace in favor of C. 
W. Klaeden against Wm. Newman, as the property of the defend- 
ant. The levy was made January 30, 1879. On the following day 
the claimant, Susan, made affidavit and bond, one of the sureties 
being W. W. Bethany. The oath and bond not having been pre- 
sented, the goods were advertised to be sold on the 13th of Feb- 
ruary. On that day, but before sale, the oath and bond were 
presented to the constable, who valued the goods at the sum of 
$200, and delivered them to the claimant, and on the same day filed 
the oath and other papers with F. M. Thompson, justice of the 
peace of precinct No. 7 of Austin county. 

The execution was issued from W ashington county. The levy 
was made in Austin county. No citation was issued or other action 
taken by the justice until the 12th of March, when the following 
order was entered upon his docket 

“This day, upon an inspection of the papers, it appearing to the 
court that the undersigned justice is related within the third degree 
to one of the parties, it is ordered that the cause be transferred to 
the justice’s court of precinct No. 6 of this county, of which J. 
H. Catlin is the justice of the peace, the said justice being the 
nearest to this precinct.” 
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On the same day the papers with the proper certificate were filed 
with Justice Catlin of precinct No. 6, who immediately issued cita- 
tion to the claimant, returnable to the April term of his court. 

At this term the claimant interposed a plea to the jurisdiction of 
this court, which was overruled, and demanded a jury, who failed 
to agree. After several continuances, at the instance of the claim- 
ant, on the 3d of September the jury rendered a verdict against the 
claimant, upon which the justice of precinct No. 6 rendered judg- 
ment against Bethany and the other obligors in accordance with 
the statute. From this judgment the claimant appealed to the 
county court. 

In the county court the plaintiff moved to dismiss the appeal for 
reasons assigned, affecting the jurisdiction. ‘The claimant also 
moved to dismiss for want of jurisdiction in the court a@ gwo, because 
the transfer to the justice’s court of precinct No. 6 was not made 
upon any authority known to the law, not at any regular term of 
the court, but in vacation, and without notice to the claimant, and 
because the reason assigned therefor, namely, that he was related to 
one of the parties, was not true in point of law. 

At the September term of the county court, 1880, I. Hodde, ad- 
ministrator of the estate of C. W. Klaeden, deceased, made himself 
a party plaintiff, and moved to transfer the cause to the district 
court because of the relationship of the county judge to one of the 
obligors, which was granted. 

In the district court the claimant renewed his motion to dismiss 
on the grounds stated above, both parties conceding that the justice 
of the precinct and the county judge also were related within the 
third degree to W. W. Bethany, one of the obligors on the claim- 
ant’s bond, but neither to the claimant. 

The district court sustained the motion, holding that the fact of 
relationship existing between the obligor on the claimant’s bond to 
the justice did not disqualify him from trying said cause; that he 
had no authority to transfer the case to the justice of precinct No. 6, 
who acquired no jurisdiction by the transfer. 

The court further declared the judgment null and void, and or- 
dered the justice who rendered it to return the original papers to 
the justice of precinct No. 7, to the end that he might proceed to 
the trial of said cause, and that claimant recover of plaintiff all costs. 
From that judgment the plaintiff appeals to this court. 


J. T. Swearingen, for appellant. 
I. Under the act of 1870, the claimant of property levied upon 
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cannot confine the jurisdiction of the justice in the trial of the right 
thereto to the precinct in which the claimant happens to reside. 
When the writ issues from a justice of the county in which the levy 
is made, jurisdiction is conferred upon the justice who issues it, re- 
gardless of the residence of the claimant. When it issues from a 
justice of a county other than that in which the levy is made, then 
upon any justice of the county in which the levy is made, to whom 
the officer returns the oath, bond and writ. Laws of 12th Leg., 
p- 100, sec. 14; Laws of 15th Leg., p. 157, sec. 8; Pasch. Dig., 
art. 5311. 

Il. When a justice is disqualified by relation to the parties, the 
nearest justice not so disqualified has jurisdiction. The law having 
provided no remedy for the refusal of a justice to go out of his pre- 
cinct to sit in the place of such disqualified justice, it was intended 
that suitors should go to the nearest justice. In other words, the 
jurisdiction given by law is to the justice over the parties, not to the 
parties over the justice. Foster v. McAdams, 9 Tex., 542; Laws 
15th Leg., p. 164, sec. 24; Const. 1876, art. V, sec. 18. 

ILI. The court erred in holding that a justice is not disqualified 
from sitting in the trial of the right to property by reason of his 
relationship to one of the obligors upon the claim and bond. Const., 
art. V, sec. 11; R.S., art. 4843. 

IV. If the justice is not disqualified in such case by his relation- 
ship to such a surety, he would not be disqualified from trying if he 
was on the bond himself as one of the sureties; that he is in either 
case incompetent to try, and the court erred in its judgment. 
Hawpe v. Smith, 22 Tex., 410; Chambers v. Hodges, 23 Tex., 112; 
Const., art. V, sec. 11. 


Chesley & Haggerty, for appellee. 

I. A justice of the peace having once acquired jurisdiction by the 
receiving and filing of the claimant’s oath, bond and copy of the 
writ, had no authority upon his own volition, under the laws then in 
force, to transfer the case to any other justice of the peace. Pasch. 
Dig., arts. 5311, 5312, 5313, 5316; also Laws 15th Leg., p. 164, sec. 
24, and p. 158, sec. 9. 

IJ. If Justice Thompson had been disqualified by reason of rela- 
tionship to one of the parties, the remedy, under the laws then in 
force, was for some other justice of the peace of the county to try 
the case for him in precinct No. 7. See Laws 15th Leg., p. 164, latter 
part of sec. 24. 

II. The district court did not err in holding that the fact that a 
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justice of the peace is related within the third degree to one of the 
sureties upon the claimant’s bond did not disqualify him from trying 
the case. The facts were conceded at the hearing below, that Justice 
Thompson was related within the third degree to W. W. Bethany, 
one of the sureties upon defendant Susan’s claimant’s bond, but that 
he was not related to said Susan, and there was no pretense that he 
was in any way related to either the appellant or his intestate, Klae- 
den. Upon this state of facts the court rendered its judgment. 
Laws 15th Leg., p. 164, sec. 24; Bouvier’s Dictionary, titles “ Par- 
ties,” “ Plaintiff,” “ Defendant.” 

IV. The facts upon which the judgment or order of a justice of 
the peace is based can be inquired into. Justice Thompson had de- 
termined his own disqualification. This appears to have been done 
by an order in vacation, without hearing or consent of parties. 
Eaton v. Bratton, 13 Tex., 30. 

V. The execution was issued January 29, 1879, by one A. L. Me- 
Clung, who represents himself to be a justice of the peace of pre- 
cinct No. 3, Washington county, upon a judgment rendered in said 
county and ppecinct, and is directed to the sheriff or any constable 
of Austin county, and is not accompanied by a certificate, under the 
seal of the clerk of the county court, that the officer issuing the 
same is a justice of the peace. See Pasch. Dig., art. 3784; also Webb 
®. Mallard, 27 Tex., 84. 


Wu, Curr Justice.— The point made by appellee, that the 
execution issued from Washington county, under which the levy 
was made, was insufficient, and hence the proceedings for the trial 
of the right of property subsequently had were illegal and void, 
cannot be sustained. 

The objection to the execution was that it was not accompanied 
by a certificate of the clerk of the county court that the officer is- 
suing the same was a justice of the peace. That point, if it can be 
raised at all by the appellee, cannot be suggested for the first time 
in this court. The statute does not declare the execution void if is- 
sued without this certificate. It has been held, in a similar case in 
this court, that want of compliance with such provision of the stat- 
ute does not render the execution void, but at most irregular, and it 
can only be avoided by a party to it, and not by the claimant of 
the property levied on. Earle v. Thomas, 14 Tex., 591. This suf- 
fices to dispose of that point. 

The disqualification of the justice depends upon whether or not 
a surety upon a claimant’s bond is in any sense of the word a party 
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to a statutory proceeding to try the right of property. A party to 
an action is defined to be one who is directly interested in the sub- 
ject matter in issue, who has a right to make defense, control the 
proceedings, or appeal from the judgment. Bouvier’s Law Dic- 
tionary, title “ Parties to Action;” Greenl. on Ev., § 523. 

Whether or not a person is directly interested in the subject mat- 
ter of a suit depends upon whether the judgment wiil directly af- 
fect him. Under the law existing at the time the bond in this case 
was given, judgment in proceedings of this sort, where the claimant 
failed to establish his right to the property, was against all the 
obligors of the bond for ten per cent. damages on the value of the 
property claimed. Precisely the same judgment was to be rendered 
against the obligors as against the principal in the bond. Pasch. 
Dig., art. 5314. If the claimant did not return the property within 
ten days after such judgment, and such failure was certified to the 
court, it was its duty to indorse it “ forfeited,” and it then had the 
force and effect of a judgment against all the obligors for the value 
of the property with legal interest, upon which execution might 
issue as in other judgments. Id., art. 5316. In all these proceed- 
ings, from the time of trial to that of final execution, no difference 
is made between the claimant and his sureties. The same liability 
is imposed upon them; the same judgment is rendered against 
them. The sureties have a right to protect their interests by inter- 
posing a defense to the suit, taking such control over its proceed- 
ings as will prevent loss to them by neglect or inattention, and 
finally of appealing to a higher court, if in their opinion an errone- 
ous judgment has subjected them to loss or damage. 

Here, then, we have all the characteristics of a party to a 
suit combined in such surety. This court has heretofore held 
that a surety on an attachment bond might move to quash it 
(Burch v. Watts, 37 Tex., 135), and that a surety on the bond of a 
defendant in a distress warrant suit might take a writ of error to 
the supreme court. Weir v. Brooks, 17 Tex., 638. 

The trial of the right of property as known to our statutes is an 
anomalous proceeding, and is intended to have the effect, partly of 
subjecting to execution the property of a judgment debtor in the 
hands of a third party, and partly of a suit upon a bond against 
principal and sureties. In so far as the first is concerned, there 
would be no sureties to be made parties to the proceedings; but in 
the latter case they would be appropriate defendants. The object 
of the statute was an early decision of the controversy and a speedy 
enforcement of the plaintiff's rights against the bondsmen. 
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The two proceedings are so mingled that the relation of the 
sureties as parties to the cause commences with the date of its being 
docketed, and continues till a judgment is rendered against the 
plaintiff, or finally enforced against the claimant and his sureties. 
In our opinion they are parties to the cause in the sense 
of the term as used in our constitution and laws.. It was 
intended that no judge should render a judgment either for 
or against himself, his clients, or his relations, within a certain 
degree. Had Justice Thompson entered the judgment provided by 
the statute in this cause, and which was in effect rendered by Justice 
Catlin, he would have entered it against a relation within the pro- 
hibited degrees, and subjected him to loss and damage. Had he 
entered it against the plaintiff, it would have been in favor of a 
relation, exonerating him from liability. It was the object of the 
constitution to place judicial officers beyond the temptation which 
such circumstances would throw in their way. <A narrow or con- 
tracted construction of the term “party,” which confines it to the 
very persons named on the docket as such, and excludes such as 
stand precisely in the same relation, would often defeat the end had 
in view, of having justice impartially administered free from the 
bias and influence produced by the interest held in the cause by the 
judge or his relations. 

We hold that the surety in this case came within the term 
“party ” as used in the constitution, and that the district court erred 
in dismissing the suit for want of jurisdiction and remanding it to 
the court of the magistrate with whom it was first filed. For this 
reason the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 26, 1883.] 





Rewtiance Lumper Co. v. Tut W. U. Tetecraru Co. 
(Case No. 1542.) 


1. EvipencE — SECONDARY, WHEN ADMISSIBLE.—In a suit against a telegraph 
company for damages resulting from alleged failure to deliver a telegraph mes- 
sage intrusted to the company, parol evidence of the contents of the message may 
be resorted to by the plaintiff to establish the contents of the message, and this 
without the necessity of first giving the defendant notice to produce the written 
message. : 
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. SAME — NOTICE TO PRODUCE WRITTEN INSTRUMENT.— While, as a general rule, 
notice to produce a written instrument must be given to the party having it in his 
possession, before secondary evidence of its contents can b2 received, this rule does 
not apply in a case where the written instrument is the foundation of the action, 
and the party having custody of it must know fromathe very nature of the case 
that he is charged with its possession. 

. Case piscussED.— Western Union Tel. Co. ». Hopkins, 49 Ind., 227, discussed and 
disapproved. 

4. CASES APPROVED.— Hamilton v. Rice, 15 Tex., 385, and Dean vr. Border, 15 Tex., 

299, approved. 

5. Damaces.— Damages alleged to have resulted from a failure to deliver a telegram, 

on account of which failure plaintiff claimed that he had lost the specula- 

tive and prospective profits likely to have been made by him from the sale of lum- 
ber into which he would have converted logs of wood owned by him, cannot be 
recovered, 


eo 


Error from Jefferson. Tried below before the Hon. W. H. Ford. 

Suit instituted for damages by the Western Union Telegraph Co. 
Defendants answered by general demurrer, special demurrers, and 
general denial. The cause went to trial before a jury on the claim 
for damages for the amount of money paid to employees, the sum 
of $207. 

The nature of the cause of action alleged was, that on or about 
October 25, 1879, plaintiffs were repairing their steam saw mill in 
Beaumont, Texas, and needed a certain amount of iron known as 
angle-iron, and wrote to Mr. Sam Watson, of the firm of J. S. 
Brown & Co, Galveston, to buy and forward to them. The exact 
kind could not be found, and Watson telegraphed to plaintiffs to 
that effect, and asked if another kind, describing it, would suit them; 
if so, to answer immediately; that the telegram was paid for in 
advance, but never forwarded to plaintiffs. Plaintiffs again wrote 
to Watson, who again telegraphed as before, paid for telegram, but 
it was never forwarded. This was October 30, 1879. Plaintiffs 
again wrote to Watson about the iron, and on November 8, 1879, 
Watson telegraphed to plaintiffs as before. This one was forwarded 
and received, and was as follows, namely: 

*“Gatveston, November 8, 1879. 
“ To Reliance Lumber Company, Beaumont, Texas: 

“On the 30th of October I telegraphed you, ‘the only angle-iron 
in the city is three bars about forty-eight, size one and three-quarter 
inch. Iam waiting to know if you want that size and quantity. 
Please answer immediately. 

(Signed) “Sam Watson.” 

The plaintiffs claimed that they were damaged in consequence of 
not receiving the telegrams of October 25th and of October 30th, 
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which were the same in substance as the one above; that they had 
to keep on hand and ready to work their principal employees; had 
no work for them to do till the iron was received; and claimed that 
they were delayed twelve days. 

The defendants’ exception to the above was overruled, and defend- 
ants excepted. The next claim of plaintiffs was for the profits they 
could have made during the time they were delayed. Defendants’ 
exception sustained and plaintiffs excepted. The court directed the 
jury to find a verdict for defendants. 


Tom J. Russell, for plaintiffs in error. 


Chas. Stewart, for defendant in error. 

I. The damages claimed for the profits that might have been 
made by sawing one hundred and twenty thousand feet of logs 
were speculative, and were not such damages as were incident to 
and caused by the breach of the contract, ‘and may reasonably be 
supposed to have entered into the contemplation of the parties at 
the time of the contract. Calvitt v. McFaddin, 13 Tex., 324; De la 
Zerda v. Korn, 25 Tex. Sup., 188; McCall v. The W. U. Tel. Co., 
Abbott’s New Cases, vol. 9; W. U. Telegraph Co. v. Bertram & 
Moeller, Baldwin v. U. 8. Telegraph Co., 45 N. Y., 744; Allen’s 
Telegraph Cases, p. 613; Beaupre v. Pacific & Atlantic Tel. Co., 
21 Minn., 155; Shields ». Washington Tel. Co., Allen’s Tel. Cases, 
p- 5; Lane v. Montreal Tel. Co., Allen’s Tel. Cases, p. 61; Stephen- 
son v. Montreal Tel. Co.,Allen’s Tel. Cases, p. 71; Kinghorne ». 
Montreal Tel. Co., Allen’s Tel. Cases, p. 98; Leonard v. N. Y. Tel. 
Co., 41 N. Y., 544; Dean v. Border, 15 Tex., 298, 299, 300; 1 
Greenleaf on Ev., sec. 561. 

II. Notice to produce the instrument is not alone sufficient to 
admit the party to give secondary evidence of its contents. He 
must prove the existence of the original, and show that the instru- 
ment is in the possession or under the control of the party required 
to produce it. See note to sec. 560, 1 Greenl. on Ev., p. 599. 

III. Parol evidence was not admissible to prove the contents of 
the telegrams, and that the court below did right in excluding it. 
1 Greenl. on Ev., sec. 560; Dikes v. Miller, 24 Tex., 422. 

IV. The secondary evidence sought to be introduced was not ad- 
missible under any exception to the rule stated in this case. 


West, Assocrate Justice.— This was an action for damages by 
plaintiffs in error against the defendant in error, based upon a 
failure of the defendant in error to perform its contract and agree- 














1883. ] Reviance Lumber Co. y. W. U. Tet. Co. 





Opinion of the court. 





ment to deliver to the plaintiffs in error two telegraphic messages, 
sent to them from Galveston by one Watson, who was connected 
with the hardware and iron house of J. S. Brown & Co. The 
plaintiffs in error set up the fact of the delivery of the two mes- 
sages by Watson to defendant in error, and the payment by him of 
the charges for transmission, their receipt of them, and their fail- 
ure to transmit and deliver them. 

They allege the amount of damages sustained by them growing 
out of the failure of defendants to comply with their contract to 
deliver the two messages set out in the pleadings. These are com- 
posed of two items resulting from this failure on the part of de- 
fendant. The first, the actual expense and cost which resulted to 
them from the failure of the defendant to transmit the two 
messages, this failure involving an unnecessary delay of many days, 
at an expense to them for hire of hands, etc., amounting to about 
seventeen dollars ($17) per day. They also alleged that they then 
had about one hundred and twenty thousand (120,000) feet of pine 
logs on hand that they could have sawed at once but for the failure 
of defendant, and made on it, at the then price of lumber, two hun- 
dred and forty dollars ($240), and they allege this also as an item 
of damage. 

The defendant filed a general demurrer, and also special excep- 
tions to the plaintiffs’ petition. One of these exceptions was di- 
rected against this last allegation of damages, embracing the loss of 
future profits, and this was sustained by the district court. 

On the trial the plaintiffs offered the evidence of Watson, the 
sender of the two telegraphic dispatches set out in the pleadings, 
and on which the plaintiffs’ action was based, for the purpose of 
proving, among other things, the contents of the two telegrams 
that were thus made the basis of the suit. To this evidence it was 
objected that the original telegrams were the best evidence of their 
contents, and that the plaintiffs having failed to give the defendant 
notice to produce them, secondary evidence of their contents was 
not admissible. This objection was sustained, the evidence excluded, 
and the jury directed to find a verdict for the defendant. The case 
is brought here on a writ of error, and the ruling of the court on 
the defendant’s special exception to the petition, so far as it sought 
a recovery for the loss of the prospective profits to arise from the 
manufacture and sale of the one hundred and twenty thousand 
(120,000) feet of lumber that they could have manufactured from 
the pine logs on hand, is assigned as error. The exclusion of Wat- 
son’s evidence is also assigned as error. Other errors were also 
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assigned, which, in the view we have taken of the case, need not be 
noticed. 

The evidence offered as to the contents of the telegrams, which 
were set out in the pleadings, and made the basis of the plaintiffs’ 
right to recover, was excluded by the court because it was second- 
ary in its character, and no notice to produce the original telegrams 
had been given. Undoubtedly the best evidence of the contents of 
a written instrument consists in the actual production of the instru- 
ment itself, and the general rule is, that secondary evidence of its 
contents cannot be admitted until the non- production of the original 
has been satisfactorily accounted for. 1 Starkie on Evidence, marg. 
pp. 368, 369. Also, as a general rule, notice to produce must be given 
to the party having the written instrament in his possession, before 
secondary evidence can be resorted to. There are, however, well 
recognized exceptions to this rule, and notice to produce is always 
dispensed with, and secondary evidence allowed, when, from the 
very nature and character of the suit, the party must know that he 
is charged with the possession of the instrument. 1 Starkie on Evi- 
dence, marg. p- 403. In such a ease, the reason for giving notice 
and the necessity for giving it cease. In this case the suit is based 
on two telegrams allewed by the pleadings to have been placed in 
the possession of the defendant by the witness Watson; their non- 
delivery in accordance with their contract to deliver is made the 
foundation of the suit. Their whole cause of action is bottomed 
upon the fact that the two written instruments under consideration 
passed into the possession of defendant under a contract on their 
part to transmit the contents to plaintiffs, and that they, contrary 
to their contract, kept the written instruments in their possession, 
and in violation of their duty withheld their contents from the 
plaintiffs. 

In the last edition of his work on evidence, Mr. Wharton says: 
“Notice to produce is not necessary in respect to a document de- 
scribed in the pleadings as that on which the suit is brought; nor 
when, from any reason connected with the form of the suit, the. 
party is bound to know that he is charged with the possession of 
the document, and will be required to bring it in court.” 

There is no doubt that the general rule above cited as to the pro- 
duction of original written instruments applies to contracts by tele- 
gram. The original message is the primary evidence, and when it 
is not set forth fully in the pleadings, or made the foundation of the 
cause of action, as in this case, it must be produced or its existence 
and loss accounted for, before secondary evidence can be used. 
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Whart. Ev., 2d ed, sec. 76; Whart. Ev., vol. 1, 2d ed., sec. 
1128. 

We have examined the subject with the assistance of such author- 
ities as are accessible to us, and have found but one case in which 
the action was based on the telegrams where the original es em 
were required to be produced. In that case (West. Union Tel. Co. 
v. Hopkins, +9 Ind., 227) the point does not seem to have been 
pressed in the argument by counsel, or to have been much consid- 
ered by the court, nor do the authorities cited in support of the 
position sustain the view taken. 

We are also the less inclined to follow the rule there laid down, for 
the further reason that our own courts appear to have adopted a 
different and better rule in cases where the written instrument is set 
out in the pleadings and made the basis of a suit. 

In Hamilton v. Rice, 15 Tex., 385, a similar question arose as to 
the introduction of secondary evidence to establish the contents of 
certain field notes of a survey, which from the pleadings appeared 
to be in the possession of one of the parties to the suit. On this 
point Judge Wheeler remarks: “ But whether it was merely notice, 
or whether any notice was given, is immaterial, for the reason that 
the case is clearly within an exception to the rule which requires 
notice to the party in possession of the original instrument to pro- 
duce it before secondary evidence will be received to prove its con- 
tents; and no notice to produce the instrument was necessary. The 
answer of the defendant charged the plaintiff with the possession 
of the original field notes ; and he was thereby fully apprised that 
the defendant relied on proving their contents to make out his case. 
And the rule is, that where, from the nature of the action, the party 
has notice that his adversary intends to charge him with the posses- 
sion of an instrument, notice to produce it is unnecessary; and this 
is an exception to the general rule as well established as the rule 
itself. 1 Greenl. Ev., sec. 561.” 

In Dean v. Border, 15 Tex., 299, the same learned judge, in speak- 
ing of the exceptions to the rule of giving notice to produce, men- 
tions as the third exception to the rule the following: “ And thirdly, 
where, from the nature of the action or pleadings, the party has 
notice that his adversary intends to charge him with the possession 
of the instrument.” 

Under the circumstances of this case as disclosed by the plead- 
ings, the secondary evidence offered of the contents of the telegrams 
should have been ‘permitted to go to the jury. 

The exception to the plaintiffs’ claim for damages, based on the 
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prospective and speculative profits likely to result to them from the 
sale of the boards which were to be manufactured from the one 
hundred and twenty thousand (120,000) feet of unsawed logs then 
on hand, was proper. The claim should be confined to the actual 
damages sustained. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 26, 1883.] 





Leon Brum er Av. v. Minerva Mercnuant Er AL. 
(Case No. 1422.) 


. Estopren.— The elements of estoppel are: A false representation, or concealment of 
material facts, made with a knowledge of the facts; ignorance on the part of the 
person tg whom the representations are made, or from whom the facts are con- 
cealed; intention that such person should act upon it, and action on his part in- 
duced thereby. Thus, if goods of another are seized under execution against a 
debtor, after representations made by such debtor that he was the true owner, and the 
real owner did not join in such representations or fail to deny them when he had 
an opportunity of preventing the creditor from being deceived by them, the true 
owner would not be estopped from controverting their truth in an action against 
the creditor for their value. 

. Estoprpe, — CHARGE OF couRT.— See opinion for a charge on estoppel held 
defective. 

. CASE APPROVED.— Wallace v. Finberg, 46 Tex., 35, approved. 

. DamaGces.— The measure of actual damages for the wrongful seizure and conver- 
sion of goods is their value at the place where they are seized on the day of the 
conversion, and interest on that value. The fact that this rule would include the 
profit involved in that value, resulting from the goods being more valuable at 
the place where they are seized than at the distant market where they were pur- 
chased, does not alter the rule. 


Aprrat from Jefferson. Tried below before the Hon. W. H. 
Ford. 

Minerva Merchant, the surviving wife of James A. Merchant, 
deceased, suing for herself and James P. Merchant, Laura M. Mer- 
chant, Ambrose P. Merchant, Ida Merchant and Tip Merchant, the 
minor children of herself and deceased, and Lizzie Pietzcker, joined 
by her husband, Ezra J. Pietzcker, brought this action against ap- 
pellants to recover damages for the alleged wrongful taking and 
conversion by appellants of certain personal property claimed by 
appellees. In their original amended petition, filed April 13, 1882, 
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appellees allege that they owned, by inheritance from said James A. 
Merchant, deceased (there being no administration), a stock of 
goods, wares and merchandise in a store at Sour Lake station, in 
Jefferson county, which had cost, and were at the date of the al- 
leged conversion worth, at wholesale in Galveston, the sum of 
$303.59, and that the freight and charges thereon from Galveston 
to said station were reasonably worth and would cost $30, and that 
they were worth February 2, 1881, where they then were, the sum 
of $433. 51. 

That on February 2, 1881, appellants, the Blums, pretending to 
have a claim against Ezra J. Pietzcker, instigated and induced 
Langham, one of the appellants, who was then sheriff of the county, 
to seize the goods, which he, Langham, then did; that thereby ap- 
pellees suffered damages in the sum of the value of the goods, to 
wit, $433.51, and the sum of $1,000 for the loss, breaking up, diver- 
sion and destruction of appellees’ trade and mercantile business, 
and $1,000 for mental anguish suffered by appellees by reason of the 
seizure. 

Appellants filed a general demurrer, excepted to the prayer for 
damages as too remote, consequential, etc., and a general denial. 

No action appears to have been taken by the court on the de- 
murrer or exceptions. <A trial by jury resulted in a verdict for 
appellees for $479.04, upon which judgment was rendered. Appel- 
lees entered a remittitur of $4.01. Motion for new trial overruled, 
wherefore this appeal upon the following assignments of error and 
propositions: : 

The seizure of the goods was shown. 

Pietzcker managed ‘the business before and after J. A. Merchant's 
death. Minerva Merchant knew nothing of the business. Appel- 
lees admitted a valid judgment and execution in favor of the Blaums 
against Pietzcker, which was levied on said goods. Pevito (a 
neighbor) testified that the sign over the door was “ General Country 
Merchandise,” and nothing more; that Pietzcker kept it and see med 
to have the control of it; that goods came to the station marked 
“J. J. Merchant,” “ Diamond Pp.” and E. J. Pietzcker, and went to 
the store; that he knew of no goods marked “J. A. Merchant” 
going into the house. Hutchins (agent for Blum) testified that 
Pietzcke sr told him, H., that the store was his, P.’s, but that he was 
running it under an assumed name to ward off creditors. Pietzcker 
testified that goods marked “E. J. Pietzcker” were goods that he 
had ordered for persons living in the country 


James A. Merchant. Jr., a son of James A. Merchant, deceased, 
Vox. LVIII — 26 
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testified that the goods had come to Sour Lake marked “J. J. Mer- 
chant” and “Diamond P.;” the “ Diamond P.” was for himself; 
that when the sheriff came to make the levy, he told the sheriff and 
Hutchins that the goods did not belong to him, but that they be- 
longed to Mrs. Merchant and her children; that the levy was made 
over his protest; that witness was, when testifying, the owner of 
the remainder of the stock of goods, having purchased them from 
Mrs. Merchant. He stated that the goods “marked ©. J. Pietzcker 
were private orders for persons living i in the country 

Mrs. Merchant testified to her ownership of the goods, and that 
Pietzcker only managed the business for her, as he had before her 
husband’s death for him, and that the defendants procured the seiz- 
ure and carried off the goods without her knowledge or consent. 


Scott & Levi, for appellants. 

I. The court erred in refusing to give the special charge asked by 
the defendants and filed May 25, 1882, which is as follows: “ If the 
jury believe that E. J. Pietzcker held himself out before the levy as 
the owner of the goods, and that he was generally understood and 
considered to be “the owner of the goods levied upon; that he 
bought and sold goods and collected the money derived from sales; 
that he managed and controlled the business; that he held himself 
out to be the owner, and the plaintiffs in this case permitted him so 
to do, and held himself out to the world; that Leon & H. Blum 
had the levy made, and the defendant Langham made the levy in 
the belief that he, Pietzcker, was the owner of the goods levied on, 
arising from the facts so made to appear to them and the world,— 
then the law will hold him, the said Pietzcker, to be that which he 
was made by the owner and himself to be, and if you so believe 
you will find for defendants.” Addison on Torts, § 537. 

II. The jury, by its verdict, having clearly adopted the value of 
the goods at the date of conversion as the measure of damage, 
should have found that value in their verdict before adopting it as 
a measure of damage, and should not have assumed as true the 
plaintiffs’ allegations as to a material and contested point in the 
case, to wit, the value of the goods converted, except in so far as 
said allegations operate in defendants’ favor. 

. . . IV. The value of the goods at the date of the conver- 
sion, and interest thereon from said date at eight per cent., was the 
true measure of the damage, and the value was such a sum as would 
replace the goods. Prospective profits could form no proper element 
of damages, and the retail price at which appellees proposed to sell 
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said goods was not a correct measure of damages. Wallace v. Fin- 

berg, 46 Tex., 35; Harris v. Finberg, 46 Tex., 80; Clark v. Wilcox, 31 

Tex., : 322; Munerlyn ». Alenender. 38 Tex., 125; Walcott v. Hen- 

drick, 6 Tex., 406; Sedgwick on Measure of Damages, p- 69; Drake 

on Attachments, secs. 175-182; sutler v. Collins, 12 Cal., 457: ; Cush- 

ing v. Longfellow, 26 Me., 306; Schindel v. Schindel, 12 Md., 108; 
Campbell v. Woodworth, 26 Barb. (N. Y.), 648. 


No briefs for appellee have reached the Reporter. 


Wii, Cuter Justice.— Of the various errors assigned, we will 
notice two only; one as to the refusal of the court to give the charge 
asked by defendants’ counsel, the other as to the measure of dam- 
ages established by the court in its charge, and found by the jury 
in their verdict. 

The charge refused is as follows: “If the jury believe that E. J. 
Pietzcker held himself out before the levy as the owner of the goods, 
and that he was generally understood and considered to be the 
owner of the goods levied upon; that he bought and sold goods and 
collected the money derived from sales; that he managed and con- 
trolled the business; that he held himself out to be the owner, and 
the plaintiffs in this case permitted him so to do, and held himself 
out to the world; that Leon & H. Blum had the levy made, and 
the defendant Langham made the levy in the belief that he, Pietz- 
cker, was the owner of the goods levied on, arising from the facts 
so made to appear to them and the world,—then the law will hold 
him, the said Pietzcker, to be that which he was made by the owner 
and himself to be, and if vou so believe you will find for defendants.” 

The vice of this charge consists in its failure to bring out clearly 
the necessity that the plaintiffs, after full knowledge that Pietzcker 
was claiming the goods as his own, should have stood by and en- 
abled him to deceive others, and entice them into dealing with him 
as the true owner of the property. The charge seeks to estop the 
plaintiffs from claiming the property by reason of some act or 
neglect on their part which has led others into a course which they 
would not have pursued but for the conduct of the plaintiffs. The 
elements of an estoppel are: A false representation, or concealment 
of material facts, made with a knowledge of the facts; ignorance 
on the part of the person to whom the representations are made, 
or from whom the facts are concealed; intention that such person 
should act upon it, and action on his part induced thereby. No mat- 
ter what representations were made by Pietzcker himself as to his 
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ownership of the property, if these did not come to the knowledge 
of plaintiffs, and they did not join in these representations, or fail 
to deny them when they had an opportunity of preventing others 
from being deceived by them, they would not be estopped from 
controverting them at any other time. But without entering into 
further criticism on the charge asked, it is sufficient to say: that the 
court should have refused it for the reason that the evidence did not 
authorize its being given. 

It was proven that Pietzcker managed the business both before 
and after the death of J. A. Merchant, and kept and seemed to 
have control of the store; that the sign over the door was “ General 
Country Merchandise,” and that goods came to the station marked 
«J. J. Merchant,” “Diamond P” and E. J. Pietzcker, and went to 
the store, and that no goods marked “ J. A. Merchant” were known to 
go into the house. It was proved that Pietzcker said to Blum’s 
agent that the store was his, but that he was running it under an 
assumed name to deceive his creditors. It was also proved that the 
goods marked “E. J. Pietzcker” were ordered for other persons 
living in tlfe country. This evidence nowhere establishes that the 
plaintiffs knew any of these facts. Mrs. Merchant knew nothing 
of the business, but such ignorance does not imply knowledge that 
Pietzcker was claiming it as his own. And every other transaction 
proven in the testimony might have occurred, and from the evidence 
did occur, without the know ledge of the plaintiffs. Some of these 
facts are of the most innocent “character, such as the sign over the 
door, and the marks on the goods, and where at all suspicious are 
explained as consistent with fair dealing. The only fact of any 
significance is the statement made by Pietzcker to Blum. This re- 
mark was not authorized by plaintiffs or made known to them, and 
they are not bound by it. Moreover, the very statement itself that 
Pietzcker was running the store under an assumed name (which 
must have been that of plaintiffs) shows anything else rather than 
a holding himself out to the world as the owner of the goods. 
There were no facts proven which justified the court in submitting 
to the jury the instruction asked, and it was properly refused. 

As to the damages, the measure as laid down by the court and 
found by the jury was exactly in accordance-with the law as estab- 
lished in the case of Wallace v. Finberg, 46 Tex., 35. It is said 
that it was incorrect because it allowed profits upon the sale of the 
goods, and that these are too uncertain to enter into a calculation 
of damages. In one sense of the words it may be said that profits 
are included in such damages. The law allows the value of the 
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goods at the place where they are seized on the day of the conver- 
sion. It takes no account of their cost in some distant market 
and the expenses of their transportation. The object of the law is 
to compensate for the loss. What the injured party has lost is the 
value of the goods, and their value is the amount they would sell 
for at the place of seizure at the very time it occurred. This may 
be a greater sum than their cost, and the difference is the profit; 
still he gets no more than their value. If plaintiffs had bought 
them in Galveston, as was the proof, and before being shipped they 
had risen in the market so as to be worth fifty per cent. more 
than they gave for them, they would upon seizure then have been 
entitled to recover this increased value, although it was composed 
in part of profits. They were entitled to interest to compensate 
them for the detention of the goods, or rather of their value, as is 
also decided in the case above cited. 

The petition, the evidence, the charge and the verdict all show 
that the damages were rightly computed and had no element of un- 
certain profits entering into the calculation. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered January 26, 1883.] 





J. B. Goopuvur v. J. Meyers & Co. 
(Case No. 1543.) 


1, SETTING ASIDE JUDGMENT BY DEFAULT.— A judgment by default on an open 
account should have been set aside, when, two days after the judgment was taken, 
the defendant, in an uncontradicted affidavit in support of his motion to set aside 
the judgment, showed the serious sickness of the attorney to whom his defense 
was confided at the time the answer should have been filed, and his own sickness 
then and at the time of making the motion, coupled with a specific statement of a 
meritorious defense, sufficient if proved to have defeated the ac.ion. 

. CASE DISTINGUISHED.— This case distinguished from Power v. Gillespie, 27 Tex., 
370; Watson v. Newsham, 17 Tex., 457, and Foster v. Martin, 20 Tex., 118. 

. Ser-orr.— See opinion in this case for a counterclaim for damages founded on a 
cause of action arising out of an account sued on, and so intimately connected 
therewith as to allow it to be set off against the account under art. 650, R. 8. 


Arrrat from Jefferson. Tried below before the Hon. W. H. 
Ford. 
The opinion states the case. 
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Tom J. Russell, for appellant. 


O Brien & John, for appeliees. 

I. The court did not err in overruling the motion for a new trial 
filed November 20, 1882. Dowell v. Winters, 20 Tex., 796; Foster 
». Martin, 20 Tex., 122. 

. . . IIL. The severe sickness of appellant and his attorney 
at the time judgment by default was rendered is not sufficient 
ground for a new trial, unless the motion shows that such sickness 
prevented the presentation of an equitable and meritorious defense 
to appellees’ cause of action. Ward v. Cobb, 14 Tex., 303, 304; 
Foster v. Martin, 20 Tex., 122; Dowell v. Winters, 20 Tex., 796; 
Hatchett v. Conner, 30 Tex., 114. 

IV. The offsets or counterclaims against appellees’ debt, set up 
in appellant’s motion for new trial of December 5, 1882, consist 
wholly of unliquidated and uncertain damages, founded upon an 
alleged breach of contract by appellees, and is entirely distinct and 
independent of appellees’ cause of action, and cannot be set up in 
offset to appellees’ certain demand. Rev. Civ. Stat., art. 649; 
Carothers vs Thorp, 21 Tex., 361; Duncan v. Magette, 25 Tex., 247. 

V. The motion of December 5th was not accompanied by the affi- 
davit of witnesses by whom it was expected to make proof, nor was 
their absence accounted for. Spillers v. Curry, 10 Tex., 143; Ward 
”. Cobb, 14 Tex., 303, 304. 

VI. The motion disclosed no diligence in preparing the defense, 
or that the evidence was newly discovered. Foster v. Spear, 22 
Tex., 226; Vardeman wv. Edwards, 21 Tex., 740. 


West, Associate Justice.— A judgment by default was taken on 
the 18th of November, 1882, by appellees against the appellant for 
three hundred and thirty-one ;%°; dollars ($331.76), being on an 
open account for goods, wares and merchandise sold to him. 

On the 20th of November, 1882, appellant filed his motion to set 
aside this judgment, and to permit him to file an answer setting up 
just and meritorious defenses to the appellees’ cause of action. The 
motion was based on two grounds: first, the serious sickness and ab- 
sence from that cause of his attorney to whom he had confided 
the duty of filing his answer and of setting up the defenses upon 
which he relied to defeat appellees’ recovery. His own severe illness 
at that time and at the time when the motion was made, he also 
set forth as a reason why he had been unable to move in the matter 
so as to avoid a judgment by default. 
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ILis second ground was, that he had a just and meritorious defense 
to the suit itself, and that he had fully explained to his absent at- 
torney the nature of this defense and put him in possession of the 
facts on which it was based, and expected him to set that up in an 
answer in time to avoid a judgment by default. This defense was 
in substance to the following effect: That appellant, on or about the 
5th of June, 1882 (this suit was filed in September, 1582), after the 
indebtedness sued on had accrued, entered into an agreement and 
contract with appellees, providing for its payment by appellant in a 
particular way; that at the date last mentioned the firm of Hos- 
tetter & McCoy, who were at that time also indebted to appellees, 
and who shortly afterwards became indebted to appellant, had on 
hand in the Coleasieu river a lot of railroad cross-ties, two thousand 
three hundred in number: that appellant purchased from them with 
the knowledge and consent of appellees for the sum of thirty-six 
cents a piece, amounting in all to the sum of $828; that by a con- 
tract and agreement then entered into between the appellant and 
the appellees, it was arranged and understood that appellant was to 
ship the ties to Houston, he having already sold them to the H. & 
Texas Central R. R. Co. at fifty cents per cross-tie; that at this time 
he made an agreement with appellees to pay over to them the 
amount of money that would be due to Hostetter & McCoy for the 
ties, on their account, and the appellees agreed to give appellant 
credit on his account (being the account sued on) with appellees the 
amount of the difference after paying to Hostetter & McCoy the 
amount due them by appellant on the purchase of the cross-ties, and 
the amount for which the eross-ties were sold to the railroad com- 
pany, being at the rate of fifty cents per tie, and amounting to 
the sum of $1,150. But that just before the ties were delivered to 
the railroad company, about July 9, 1882, the appellees unlawfully 
took possession of said ties and sold them to other parties, and de- 
prived appellant of the amount of profit he would have made on 
said sale. That the amount of profit appellant would have received 
and realized on said sale, which had already been made to the rail- 
road company through their agent W. D. Cleveland, of Houston, 
after deducting the three cents to be paid for the timber in each tie, 
and two cents on each tie for the expenses of loading them on the 
cars, would have been nine cents on each tie; that clear of all ex- 
penses of all kinds there would have remained $207; and by the 
acts of the appellees in violation of their agreement with him, he 
was damaged and injured in that amount. The appellant further 
alleges, in connection with this contract of appellees, in reference to 
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the sale and appropriation of the proceeds of the sale of said ties, 
that the firm of Hostetter & McCoy were, in connection with 
said contract, indebted to appellant in the sum of $33.16, and that 
appellees agreed and promised to pay or give the appellant a credit 
on his account with them for the sum of 833.16, when the said ties 
should be delivered to the railroad company; that they would not 
give him this credit, and he has in addition to his other losses sus- 
tained also this loss of $33.16. He also claimed that appellees owed 
him, growing out of this transaction, the sum of $25, expended by 
him in bringing the ties down the Colecasieu river to the city of 
Lake Charles, “where the appellees, in violation of their contract 
with appellant, seized the said ties. The appellant also sets up that 
the appellees at the time, and before he had quite consummated the 
contract with Hostetter & McCoy, knew of the same, and were 
fully informed as to the terms and objects of it, and that at that 
time an arrangement was made, agreed upon and entere: | into be- 
tween appellees and appellant in regard to the purchase of said ties, 
and based on the same, and appellees were then and there fully in- 
formed of the particulars of appellant’s contract with the LL. & T. 
©. R. R. Co. as to the ties, and as to the price agreed to be paid ap- 
pellant for them; that it was then understood and agreed by and 
between appellees and appellant, that the whole transaction then on 
hand was made and intended to enable the appellant to make and 
realize the profit expected, so that he might apply the amount so 
realized to the payment of the debt due by appellant to appellees, 
being the debt sued on in this case; that it was arranged and agreed 
that all the money arising from the transaction was to pass through 
the hands of the appellees, so that they could apply the amount re- 
ceived to the payment of the debt owing to them from appellant, 
and also a debt due them from Hostetter & McC oy. Appellant 
further says that he obtained the actual possession of the ties, and 
had them in his possession from the 5th to the 9th of June, 1882, 
and that appellees during that period of time recognized his posses- 
sion of them as lawful, and in accordance with their contract, and 
insisted on appellant’s having the ties loaded on the cars and shipped 
by him as fast as cars could be procured; and that when appellees 
seized the ties in violation of their said contract with appellant, 
a portion of the ties were actually on the cars and ready to 
be shipped to Houston in pursuance of the arrangement and agree- 
ment between the appellant and the appellees above detailed. To 
this the appellant made oath. 

We think that, under the facts sworn to by the appellant, and 
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there was no counter-affidavit filed, that he sufficiently accounted 
for his own absence and that of his attorney from the court house, 
and for his failure to file his defenses in time. We are also of the 
opinion that if all the facts set forth in the affidavit are true, and 
can be sustained by competent evidence, that the subject matter of 
the transactions are so closely connected with the debt sued on, that 
he could set up these matters by way of defense and offset to the 
account of appellees under the contract and agreement to that ef- 
fect alleged to have existed between the appellees and appellant. 

This case is a great deal stronger than that of Power v. Gillespie, 
27 Tex., 370, or the case of Watson v. Newsham, 17 Tex., 437, or 
that of Foster ». Martin, 20 Tex., 118, and differs from them in the 
facts. In this case, unlike the others, the motion was made promptly 
and in ample time. It also contains a good and _ sullicient excuse 
why his defense was not filed before default day, and, unlike the 
cases cited, he sets forth and shows in detail all the particulars of a 
defense, which, if sustained on the trial by evidence to the satisfac- 
tion of a jury, will entitle him to a reduction of the appellees’ 
demand. 

Under all the circumstances, the case seems to come rather within 
the rule laid down in Dorn v. Best, 15 Tex., 66, and Spencer v. Ken- 
nard, 12 Tex., 187, than that of Power v. Gillespie or Foster »v. 
Martin. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered January 26, 1883. 





Tur Crry or Gatvestron v. D. F. Morton. 
(Case No. 831.) 

1. Crry CHARTER — VETO MESSAGE.— It is not necessary that a veto message of the 
mayor of Galveston, objecting to the passage of an ordinance or resolution, 
should be returned to the city council within three days after the passage of the 
ordinance or resolution which it proposes to veto. No such duty can be inferred 
from the requirement to place such resolution or ordinance in the office of 
the city clerk, and for it to remain there for three days before going into effect. 
It there awaits the veto, or the express or silent approval of the mayor, for three 
days. 

2. Same.— As the objections of the mayor, in case of veto, are to be returned to the 
city council with the ordinance vetoed, they must be placed with it in the clerk's 
office to await a session of the city council, and when this occurs they are to be 
sent in together for action. 
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5. Vero oF A MAyor.— A verbal motion, made and carried in the city council of the 
city of Galveston, to accept a proposed contract on the part of a citizen to do city 
printing, which was referred by a committee having full control of the matter to 
the council for its action, was not such a resolution as was required to be placed 
in the clerk's office for three days to await the action of the mayor. 

. Same.— The mayor of the city of Galveston has no power to compel a two-thirds 
vote of the city council by his veto, in order to validate a contract with the city, 
authorized by previous resolution, and ratified on motion by the council. 

. Cases APPROVED.— Gas Co. v. San Francisco, 6 Cal., 190, and San Antonio v. 
Lewis, 9 Tex., 69, approved. 

. Crry CHARTER CONSTRUED.— Art. V, sec. 1, title X, of the Galveston city char- 
ter, did not confer on the city council power to select and contract with a new 
printer, in its discretion, during the municipal year for which a contract with an- 
other printer had already been made. 

. CHARGE OF THE couRT— VeERpict.-— A verdict of the jury sustaining a contract 
for erroneous reasons under the-influence of an erroneous charge will not be dis- 
turbed when the verdict is clearly right and the contract valid, though from a dif- 
ferent view of the law from that given in charge by the district judge. 


Appear from Galveston. Tried below before the Hlon. Wm. H. 
Stewart. 

Suit by D. F. Morton & Co. against appellant, claiming actual and 
exemplary damages for breach of an alleged contract entered into 
between plaintiff in person, and defendant through its agent, the 


city council of Galveston; the alleged contract being the award and 
acceptance of a contract for city printing for the current municipal 
year, at a price stipulated in a bid filed by plaintiffs on the 17th of 
April, 1876, and alleged to have been accepted by defendant on same 
day through its council. 

On June 9, 1876, the city filed a general demurrer and a general 
denial; on October 13, 1876, special exceptions to appellees’ petition ; 
and on the same day an amended answer, setting up the defense that 
the proceeding of the city council of appellant, accepting the appel- 
lees’ offer to perform the service at the stipulated price, was vetoed 
by the mayor of the city of Galveston within the time and in the 
manner prescribed by the charter of the city, and which veto was 
not overruled by a two-thirds vote of the city council, upon recon- 
sideration, as was required by the charter of the city. 

On October 17, 1876, there was a trial, and judgment rendered for 
appellees for $525.27, with interest and costs of suit. 

At a meeting of the city council on April 3, 1876, Mr. Till, an 
alderman, offered the following resolution, which was adopted: 
“ Resolved, That the printing committee be authorized to advertise 
for bids to do the city printing for the ensuing year.” 

On April 17, 1876, the printing committee reported that “ The Gal- 
veston Daily Commoner,” appellees’ paper, was the lowest bid, but 
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that they did not feel authorized to discriminate between newspapers, 
and referred the matter to the city council. The report was read, and 
it was moved and carried in the council that “The Commoner” be 
awarded the contract for printing, and be required to enter into 
bond in the sum of $10,000 for the faithful performance of the 
work. 

A. bond, executed with sureties in the amount required, was made 
by D. F. Morton & Co. April 18, 1876, and appears to have been 
approved by J. Dyer, the chairman of the finance committee. 

Ata regular meeting of the city council afterwards, on May 3, 
1876, the veto message of the mayor was read, in which he under- 
took to veto the resolution of the city council awarding the city 
printing to appellees. After reading the message a motion was 
made to reconsider the action “ of the city council * awarding the 
printing to the appellees. The vote on that motion was a tie, and 
the mayor then voting “ yea,” declared the motion adopted. The 
question recurring on the motion to award the printing to appellees, 
it was lost. 

The charter provides that “all ordinances and resolutions adopted 
by the council shall, before they take effect, be placed in the office 
of the city clerk, and if the mayor approve thereof, he shall sign 
the same, and such as he shall not sign he shall return to the city 
council with his objections thereto; and if the mayor shall neglect 
to approve, or object to any such proceedings for a longer period 
than three days after the same shall be placed in the cle shie office, 
the same shall go into effect.” 

Mr. McInerney, city clerk, testified that the motion of Mr. Mar- 
low to award the contract was oral, and was written on the min- 
utes and placed in the city clerk’s office on the night of April 17, 
1876; that on April 20, 1876, during daylight, the mayor gave wit- 
ness his veto message, to be pli ced by witness in the city clerk’s 
office, and witness did so place it the same day. The veto message 
Was in an envelope when witness received it from the mayor; the 
envelope was not sealed, but was afterwards sealed by witness with- 
out examination. Witness never gave plaintiff notice of the veto. 
It remained in the envelope, sealed up, until May 3d. Plaintiff asked 
Witness, some time after the message had been given witness, to let 
him (plaintiff) see it, which witness refused. The meeting of the 
council on the 17th of April was adjourned over to the 20th of 
April, and then it was assembled at four o’clock P. M., and continued 
in session about three hours. The veto message was not presented 
to the council on the 20th of April. Witness does not know 
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whether he had received it at the time the council met. Witness 
had no instructions from the mayor as to sealing up the message or 
locking it up in the safe, but did lock it up inthe safe. There 
should have been a regular meeting of the council on the Ist of 
May, but there was no quorum and no meeting. The veto message 
was presented to the council at the adjourned meeting on May 3, 
1876. 

W. A. Shaw testified that he published the newspaper, “ Daily 
Commoner,” for appellees, and it was issued daily, except Sunday, 
from March 16, 1876, until the contract with the city was repudi- 
ated by the city. The value of the printing for the city in the 
newspaper of appellees was $876.77. Witness knew of the repudi- 
ation of the contract by the city from the proceedings of the city 
council. The paper was stopped immediately upon the repudiation 
of the printing contract, and was stopped in consequence of said | 
repudiation. 

RR. V. Davidson, for appellant.— No resolution or ordinance, 
having been passed by the council and placed in the city clerk’s 
office, can take effect and be of force, unless the mayor shall approve 
the same, or shall neglect to approve or object to the same for a 
longer period than three days after it has been placed in the city 
clerk’s office; or until the mayor, having so objected, the council 
shall, after reconsideration, pass the same by a vote of two-thirds. 
And that when the mayor has deposited with the city clerk, to be 
filed in said clerk’s office, his objections to such resolution or ordi- 
nance, within three days after such resolution or ordinance shall 
have been placed in said office, such resolution or ordinance will 
not take effect or be in force until the city council, after reconsidera- 
tion thereof, shall have again passed the same by a vote of two- 
thirds. Charter of City of Galveston of 1871, title III, art. VI, § 1; 
Charter of City of Galveston of 1871, title ITI, art. II, § 1. 
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Howard Finley, for appellee. 
I. A municipal government, outside of its governmental capacity, 
is, in many respects, to be regarded the same as a private corpora- 
tion; and all parol contracts made by the authorized agents of a 
corporation, within the scope of the legitimate purposes of its insti- 
tution, are express promises of the corporation, and are valid. 

II. When a party to a contract with the city has executed his 
bond and otherwise complied with all the terms of the contract, and 
has performed work under his contract, until he has knowledge of 
the repudiation by the city of the contract, and when the agents of 
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the city have designedly kept hidden and concealed from him their 
purpose of repudiation of the contract, after he had sought diligently 
for information in the proper quarter in order to protect his sureties, 
he is entitled to compensation for his work and services in the actual 
and fair value of the same. 

Wim, Cuter Justice.— In order that the appellee might success- 
fully maintain this action below, it was necessary for him to prove a 
contract entered into between himself and the city to do the city 
printing for the municipal year commencing in March, 1876. To 
establish this he proved a resolution duly passed by the council 
authorizing the printing committee to advertise for bids to do the 
city printing for that year; also a bid put in by himself, which was 
the lowest, and which, owing to certain circumstances, was referred 
for action to the council; also the action of the council thereon, 
who, upon motion of a member, accepted his offer; also the filing 
by him of a bond conditioned as required by the council and ap- 
proved by their chairman of the finance committee. It was proved 
on the part of the defense that this action of the council was vetoed 
by the mayor, and upon reconsideration the veto was sustained ; and 
the defense claimed that this defeated the contract, and the appellee 
had no claim against the city for not complying with it. The court 
below held that the action of the council was subject tothe mayor’s 
veto, but that he did not comply with the requirements of the 
charter in sending in his objections; that the veto was therefore of 
no effect, and the subsequent proceedings of the council sustaining 
the objections were void, and hence the contract became of binding 
force by reason of the original vote of the council. In this we think 
the court erred. 

The ground upon which the district judge based his decision was, 
that the objections of the mayor must be returned to the council 
within three days after the passage of the ordinance or resolution 
which he proposes to veto. The charter in terms makes no such 
requirement. The resolution or ordinance, when passed, is placed in 
the clerk’s office, where it remains for three days before going into 
effect, and where it awaits the veto, or express or silent approval, of 
the mayor. Should he disapprove, he is commanded to return it to 
the city council; but nothing is said of such return being made in 
three days. This is inferred by the court below from the fact 
that the ordinance remains in the clerk’s office waiting for the 
mayor's action for that length of time. Our inference is, that as the 
objections are returned to the council with the ordinance vetoed, 
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they must be placed with it in the clerk’s office and there await 
a session of the council, and when this occurs they are sent in to- 
gether for action. Otherwise, by a refusal of a sufficient number of 
members to attend and form a quorum, a veto could at any time be 
prevented. 

But in the view we take of*the case this ruling becomes of no 
importance. We are of opinion that the contract was completed 
when adopted by the board of aldermen, and that it was not sub- 
ject to the mayor’s veto. 

The charter requires that all ordinances and resolutions, before 
they take effect, shall be placed in the clerk’s office for action by the 
mayor. This was neither an ordinance? nor a resolution in the proper 
sense of the term, so as to be liable to objections on the part of the 
mayor. It is not termed such in the proceedings of the council, 
and has none of the features of either. It was a verbal motion, © 
and referred solely to the acceptance of a proposed contract on the 
part of appellee. Contracts are made by corporations in various 

ways. They may be made by-the council direct, or by agents ap- 
pointed by the council with power to act, and by agents whose acts, 
although unauthorized originally, are afterw ards ratified by the 


proper authorities. The authority is often implied when neither 
given originally and no ratification follows. The resolution origi- 
nally adopted, which was passed regularly through the council and 
approved by the mayor, authorized certain agents to publ’sh for bids 
to do the printing. This resolution did not say that these agents 
were to accept the bids, or that anyone else was to do so. The 
inference would seem to be, that the persons who were to do the ad- 
vertising and receive the bids were also to accept or reject them. 
This seems to have been the construction of the committee them- 
selves, or they would not have assigned special reasons for referring 
the matter to the council. Be this as it may, it was owing to this 
reference that the council seem to have taken the matter into con-. 
sideration. A motion was then made to award the contract to 
appellees, and carried almost unanimously. This transpired in 
reference to the matter of making an agreement for the city print- 
ing, something that could have been done by an agent by authority 
of the council without any subsequent ratification on their part, and 
been as binding as if sanctioned by that body and approved by the 
mayor. San Antonio v. Lewis, 9 Tex., 69. 

It is certainly not necessary to go through with the forms of pass- 
ing an ordinance or a resolution, and having the same approved by 
the mayor, to do a thing which a single agent could have done for 
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the corporation, and bound it, without any approval on its part of 
his course. Our view is, that it is only in cases where the council is 
taking action which partakes of the nature of legislation that 
the veto of the mayor can be interposed. But that in the mere 
matter of accepting a contract authorized by a previous resolution 
or ordinance, the mayor has no authority to defeat the will of the 
aldermen so as to compel a two-thirds vote to consummate the 
agreement. 

In Gas Co. v. San Francisco, 6 Cal., 190, a contract was made 
with the company for lighting the city with gas, which was to be 
subject to the approval of the common council. It was approved 
by the council by resolution, which was not submitted to the mayor 
for approval. The court held this approval not necessary, and the 
contract complete. 

And so in this case, we are of opinion that when the council 
voted to give the contract to appellees, the contract was consummated 
without submitting the vote to the mayor for approval. 

But a question arises as to the power of the city to repudiate her 
contracts for printing, though properly made, on the ground that 
the employment of a printer under the charter lasts only till a new 
one is selected. Art. V, sec. 1, title X, of the charter, provides 
“that the city council shall, as soon as may be after the commence- 
ment of each municipal year, contract (as they may by ordinance or 
resolution determine) with a public newspaper of the city as the 
official paper thereof, and to continue as such until another is 
selected,” etc. It is contended that this gives the city the power 
to select a new printer whenever it chooses, and by necessary im- 
plication allows it to discharge the one already emploved. Hence 
that the appellee had no cause to complain of his agreement having 
been repudiated, as he contracted with full knowledge of the powers 
of the city under this section. We do not concur in this view. 

sy requiring the city council to make the contract as soon as pos- 
sible after the commencement of each municipal year, the charter 
intended to make these contracts to continue a year. By providing 
that they should continue till another paper was selected, it proba- 
bly intended to fix the term of the employment so that it should 
last till the city should select another paper after the commence- 
ment of a new municipal year. The requirement of an annual ay- 
pointment was in the interest of economy, as better rates could be 
had for a long term than for a short one. It is hardly to be sup- 
posed that it would give the power to discharge the printer at will, 
when no one would accept employment on such terms. To carry 
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out the contract, much preparation on the part of the printer would 
have to be made and.expense incurred. At least such was the case 
in this instance. No one would make such preparation and incur 
such expense to undertake a contract existing only at the will of 
the council. 

But admitting that a new printer could, under the charter, be se- 
lected at any time before the expiration of the vear, it was not out 
of the power of the city to contract upon a good consideration that 
she would not do so, which was the effect of the contract in this 
instance. The city would lose nothing by a failure on the part of 
the printer to perfor m his contract, as 1t could then rescind it, as in 
the case of contracts between individuals when violated by one 
party to them. 

We think the contract was consummated by the action of the 
council, and was not subject to the veto, nor liable to be repudiated 
by the city because of her right to select another printer, and that 
the appellee is entitled to recover the damages assessed in his favor. 

Whilst the court erred in its charges as we have held, the same 
result jvas obtained as if he had charged the jury in accordance with 
this opinion. The contract is held binding under the charge as 
well as under this decision, and the verdict of the jury which 
sustained it for erroneous reasons will not be disturbed where it is 
correct upon a proper view of the law. This court has always re- 
fused to set aside a verdict correct in itself because of an error of 
the judge in his charges, when, if a correct charge had been given, 
they would necessarily have come to the same conclusion. Mer- 
riwether v. Dixon, 28 Tex., 19. 

The judgment below is affirmed. 

AFFIRMED. 

[Opinion delivered January 26, 1883.] 





J. M. Lives v. A. Woops & Co. 
(Case No. 1491.) 


1. Jurtsptction — Venve.— After exceptions sustained to citation to defendant ani 
to service, the defendant voluntarily appeared, no new process having issued, and 
filed pleas to the jurisdiction of the court only as to the subject matter of the suit 
and the venue of the cause, defendant alleging that he was not a citizen of Texas. 
Held, 

(1) The defendant's appearance being voluntary, the court had jurisdiction of 
his person as fully as though he had been served with proper process. 
























Lites v. Woops & Co. 





Argument for the plaintiff in error. 








(2) The court having jurisdiction of his person and he being a non-resident, the 
suit was properly brought in the county of the plaintiff's residence. 

(5) The defendant being sued for damages on account of a conversion of plaint- 
iff’s property, it was immaterial where the property was when the suit was brought, 
or whether it was wrongfully converted within or without the state. 

(4) It was equally unimportant whether defendant had received the property 
under a contract to deliver within this state or not. 

(5) Having voluntarily given to a court of Texas jurisdiction of his person, he 
could not on a subsequent appeal to the district court withdraw jurisdiction from 
that court, but the power existed in that court to declare the extent of his liability, 
and enforce payment thereof by sale of any property belonging to him found 
within the limits of the state. 

2. JupemMent — Evipence.— A judgment involving rights to property is not admis- 
sible in evidence in a suit against one claiming it by purchase before the institu- 
tion of the suit, and who was not a party thereto. 


























Error from Newton. Tried below before the Hon. W. H. Ford. 

This was a suit originally instituted by appellees before a justice 
of the peace in Newton county., Exceptions to the service of cita- 
tion were sustained April 9, 1881, when Woods & Co. obtained leave 
toamend. On the 25th of June following, without new citation 
or service, the defendant Liles voluntarily appeared, and made no 
objection on account of service, but objected to the jurisdiction for 
the causes stated in the opinion. 

The suit was to recover damages for an alleged wrongful conver- 
sion of cotton purchased by Woods & Co. from one Abbott. That 
purchase was prior to the institution of a suit by Abbott against 
Liles in Louisiana by sequestration for the cotton, on account of the 
alleged conversion of which Liles was here sued. In the Louisiana 
suit (to which Woods & Co. were not parties) judgment was ob- 
tained by Liles against Abbott, under which the cotton was sold. 
The Louisiana judgment offered here in evidence was excluded, to 
which Liles exgepted. 






Scott & Levi, for plaintiff in error. 
I. The court erred in overruling defendants’ plea to the jurisdic- 
tion of the court, in that J. M. Liles was a citizen of the state of 
Louisiana and had not been legally cited. Sayles’ Pleading, secs. 47 
and 50, and authorities cited. 

II. The sworn plea being good on its face, and no demurrer hav- 
ing been filed to it, it was not competent for the court to overrule 
the plea of its own motion, without hearing any evidence as to its 
truth or falsity; without considering its truth or falsity himself, or 
submitting it to the jury. The court overruled. the plea as matter 
of law. 

Vou. LVIIL—27 
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IIL. Liles being a citizen of Louisiana, and the suit being entirely 
in personam for an alleged tort and breach of contract begun and 
ended in Louisiana, the courts of Texas had no jurisdiction of the 
case, even though Woods & Co. were citizens of Texas. Pennoyer 
ve. Neff, 5 Otto, 714. 

IV. Even if it be conceded that the facts alleged gave the court 
such jurisdiction over Liles, a citizen of Louisiana, as warranted a 
personal judgment against him, he was not cited to appear as the 
law requires, and his plea should have been sustained. R. S., arts. 
1230-1235. 

V. The court erred in sustaining plaintiffs’ objections to the in- 
troduction in evidence of a certified copy of the judgment of the 
district court of Vernon parish, Louisiana, containing the proceed- 
ings had in a certain cause therein tried wherein J. M. Liles was 
plaintiff and J. W. Abbott (from whom plaintiffs allege they bought 
three bales of cotton) was defendant, brought by J. M. Liles, as a 
retail merchant, against J. M. Abbott, to enforce his lien and privi- 
lege on the three bales of cotton described in plaintiffs’ citation in 
this cauge. 

VI. The district court of Vernor. parish, Louisiana, having juris- 
diction of the cotton and of Liles, and having acquired jurisdiction 
of Abbott for the purposes of the proceeding in rem by appointment 
of an attorney ad hoc, and having disposed of the property to satisfy 
Liles’ lien, Liles could not be held to be a trespasser on said cotton 
as against Woods & Co., and the trarscript should have been ad- 
mitted to establish the defense pleaded. 

VII. Even conceding that in such a case Woods & Co. could not 
be affected in their title to personal property in Louisiana by a pro- 
ceeding in rem in Louisiana, because they were not parties thereto, 
yet in connection with and in support of Liles’ allegation of fraud 
and collusion between Abbott and Woods & Co., and his allegations 
that Woods & Co. bought such cotton with a knowledge of his 
(Liles’) lien thereon, the transcript was admissible to show that 
Liles, as against Abbott, had a valid lien on said cotton. R.S8., art. 
2465; Howerton v. Holt, 23 Tex., 60; Linn v. Wright, 18 Tex., 336; 
Briscoe v. Bronaugh, 1 Tex., 335; Pasch. Dig., art. 3876, and anno- 
tations. 


W. B. Denson, for defendant in error. 


Srayron, Associate Justice.—Whether the citation and notice 
served upon Liles were sufficient or not, it is not necessary, as the 





Lites v. Woops & Co. 





Opinion of the court. 





case is presented by the record, to consider; nor is it necessary to 
consider: the sufliciency of the service, for the court sustained ex- 
ceptions to the service on the 9th of April, 1881, and continued the 
cause until the next term. 

It does not appear that subsequent to that time any service was 
had upon Liles, and he was therefore under no obligation to appear; 
but the record shows that he did appear on the 25th of June, 1881, 
and took no exception to the jurisdiction of the court over him for 
want of service, but then filed pleas to the jurisdiction of the 
court, setting up the following matters: 

ist. That he was not a resident of Texas. 

2d. That the cotton for the value of which he was sued was at 
the time of the institution of the suit, and still continued, without 
the jurisdiction of the court. 

3d. That the tort complained of, if any, was committed in Louis- 
iana and not in Texas. 

4th. That the contract to ship the cotton was not agreed to be 
performed in Texas, with the further general averment that he 
came within none of the exceptions provided by the statutes of the 
state which would confer jurisdiction upon the court. 

All of these pleas went to the jurisdiction of the court as to the 
subject matter of the suit, and to the venue of the case. 

These pleas were overruled, and a trial was had which resulted in 
a judgment for the plaintiffs. Under this state of facts it must be 
held that his appearance was voluntary, and that the court had ju- 
risdiction of his person as fully as though he had been served with 
proper process within this state. 

It is claimed that the court erred in overruling the pleas to the 
jurisdiction of the court. There was no error in this respect. 

It was unimportant whether he was a resident of the state or not; 
by his voluntary appearance he gave the court jurisdiction of his 
person, and being a non-resident, the suit was properly brought in the 
county of the residence of the plaintiffs. 

It was equally unimportant where the cotton which it was claimed 
that he had converted was, at the time of the institution of the suit, 
or at any other time, as was it unimportant where he made the 
conversion. 

It was also unimportant whether he had received the cotton under 
a contract to deliver it in this state or not. He was sued for the 
value of cotton which it was alleged belonged to the plaintiffs and 
had been converted by him. Wherever he may have resided, and 
wherever he may have converted cotton which belonged to the 
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plaintiffs, the courts of this state (he having voluntarily given them 
jurisdiction over his person) had jurisdiction to declare the extent of 
his liability, and to enforce payment thereof by sale of any prop- 
erty belonging to him which may be found within the limits of the 
state. 

Having voluntarily given the justice’s court jurisdiction over his 
person, upon his subsequent appeal to the district court, he could not 
withdraw such jurisdiction from that court. 

To the suit in the district court for Vernon parish, Louisiana, 
brought by Liles against Abbott, Woods & Co. were not par- 
ties, and the judgment rendered in that cause was not admissible in 
evidence for the purpose of showing that Liles had a right to have 
the same subjected to sale for payment of the debt due to him from 
Abbott, that was superior to the right which Woods & Co. had to 
the property under their purchase from Abbott, their purchase 
being prior to the institution of that suit. Freeman on Judgments, 
6070; Magee v. Beirne, 39 Pa. St., 50. 

There being no error in the judgment, it is affirmed, 


AFFIRMED. 
[Opinion delivered January 26, 1883. 





A. W. Carutste v. F. M. Hooks. 
(Case No. 1544.) 


1. Acceptance — PLeaptne.— In a suit against the acceptor of a bill, who accepted 
it to be paid ‘‘so soon "’ as the acceptor ‘*‘should find himself in funds,” it must 
be alleged and proved that the acceptor was in funds to pay the bill; and this con- 
dition is not fulfilled by his having property other than money in his hands more 
than sufficient in value to pay the bill. 


Arrprat from Hardin. Tried below before the Hon. Edwin 
Hobby. 


O’ Brien & John, for appellant. 


No briefs on file for appellee. 


Srayron, Associate Justice.— This suit was brought by the ap- 
pellee upon a bill or order, the exact terms or character of which 
do not appear in the record, drawn on Carlisle in favor of Hooks, 
by Peterson, which, it is alleged, was accepted by Carlisle to be paid 
“so soon thereafter as Carlisle should find himself in funds.” 
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There is no averment in the petition that Carlisle after the date 
of the alleged acceptance had any funds of Peterson in his hands 
out of which to pay the bill. It is alleged that he subsequently 
had personal property belonging to Peterson in his hands of value 
sufficient to pay the bill. 

General and special exceptions were filed to the petition, and the 
same were overruled. This is assigned as error. 

The acceptance was conditional, and until the contingency oc- 
curred upon which Carlisle promised to pay, no cause of action 
acerued to the appellee. , 

In order to sustain his action it was necessary for the plaintiff to 
allege and prove that the defendant was in funds to pay the bill, by 
which is meant that he must have had money in hand to pay it; 
and this condition was not fulfilled by his having other property in 
his hands of greater value than the sum named in the bill. Camp- 
bell v. Pettongill, 7 Greenl., 129; Marshall v. Clary, 44 Ga., 513; 
Gentry v. Owen, 14 Ark., 396; Nagel v. Horner, 8 Cal., 353; Lig- 
gett v. Weed, 7 Kans., 237; Gallery v. Prindle, 14 Barb., 190; Dan- 
iel on Neg. Inst., 508-514; 8 Tex., 446; 11 Tex., 572; 43 Tex., 274. 

Whether the language “should find himself in funds” means 
that the defendant should have sufficient money in his hands be- 
longing to Peterson to pay the bill, which seems the natural mean- 
ing of the language, or means that the defendant should have 
money of his own sufficient for that purpose, is immaterial, for in 
either case the petition must aver the facts to exist which, under 
the terms of the acceptance, authorized the plaintiff to demand an 
immediate payment. 

For the want of such averment the petition was fatally defective, 
and the court erred in overruling the demurrers thereto, for which 
reason the judgment must be reversed. 

Exceptions were taken to the citation, but it is now unimportant 
to inquire whether the court’s ruling on the exception was correct 
or not, for if the citation had been quashed, the defendant would 
be deemed to have entered his appearance to the succeeding term of 
the court; and besides, it does not appear that any injury could re- 
sult to the defendant by the ruling of the court in this respect, even 
if the ruling was erroneous in this regard, as the case will be re- 
versed. R.8S., 1248, 1244. 

Judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 28, 1883.] 
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Mary R. Branton v. Josuva J. Mayes. 
(Case No. 1387.) 


1. Witt — Execurors.— By will dated December 12, 1871, and probated in 1875, a 
testator willed and bequeathed to three persons ‘‘and the survivor of them,” all 
his estate, upon certain trusts which were specified. Only one of the parties 
named qualified, the other two having declined the trust. The three to whom the 
bequest was made in trust were named as executors of the will, which.provided 
that no further action should be had in the district or other court having juris- 
diction of probate matters, than the probate and registration of the will. In a 
suit by an administratrix with the will annexed to recover land which had been 
conveyed, without order of court, by the one executor who qualified, he/d, 

(1) The provision of the statute of 21 Henry VIIi, c. 4, in so far as it pro- 
vided that the trusts conferred in a will on several exccutors named might be 
discharged by those of them who qualified, was in effect engrafted on the pro- 
bate system of Texas by the act of August 15, 1870. 

(2) But when the testator bequeathed in trust to several executors ‘‘ and the 
survivor of them,’’ as independent executors, and but one qualified, the others 
being still alive, the independent feature of the will must be disregarded, and the 
executor qualifying must administer the estate as in other cases, under the orders 
of the probate court. 

(3) The death of the co-executors named is the sole event which can authorize the 
one who qualifies under such a will to administer the estate and execute the trusts 
of the will free from control of the probate court. 

2. DisrrNuuIsHED.— This case distinguished from Johnson v. Bowden, 43 Tex., 671. 

$3. CHARGE OF CoURT.— It is ground for reversal to submit to the jury an issue in ref- 
erence to which there is no evidence, if they may have probably been misled by 
the charge. 

4. PowER OF EXECUTOR TO SELL LAND.—See opinion for terms of a will in which 
the power to ‘‘manage”’ and “‘control ’’ the estate until the majority of the heirs, 
and then to divide the estate with its aecumulattons between them, was given to 
independent executors, which did not confer on them the power to convey land. 


‘ 


Aprrat from Chambers. Tried below before the Hon. Edwin 
Hobby. 

On March 5, 1880, appellant, as the administratrix with the will 
annexed of the estate of Traugott Schlutter, deceased, brought this 
action of trespass to try title against appellee Mayes, to recover the 
lands described in the petition, and to remove cloud from title, etc., 
claiming the lands as belonging to the estate of Schlutter, and that 
the same had been illegally sold and conveyed to appellee by one 
Howard, who was acting as the executor of Schlutter’s will. 

The will bore date December 12, 1871, and was probated June 9, 
1875; the deed to appellant was executed January 7, 1876. Ap- 
pellant was appointed administratrix with the will annexed August 
4,1876. By the will the property of Schlutter was bequeathed to 
John Howard, Bever R. Davis and Julius Fredrich, “and the sur- 
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vivor of them in trust,” as therein provided. He also appointed 
them executors, and provided that they should act independent of 
the courts. Davis and Fredrich renounced the trust and Howard 
qualified. It was claimed that he had no power under the will to 
make the sale and conveyance to appellee. 

Appellee answered by a general demurrer, and “ not guilty.” 

March 8, 1851, a trial of the cause was had, which resulted in a 
verdict and judgment for appellee, from which this appeal was 
taken. 

The points relied upon for reversal were: 1st. Howard could not 
sell and convey land under the terms of the will, Fredrich and Davis 
having declined the trust. 2d. The court erred in charging the jury 
that Howard had authority to sell the property to pay debts, or to 
invest the proceeds so as to secure an income; for in the first instance 
there was no evidence authorizing the charges, and in the second 
case there was no such power conferred by the will. 


Wharton Branch, for appellant. 

I. The power conferred in a will upon the executor is limited by 
the terms of the will, and cannot be enlarged by intendment. Lang- 
ley v. Harris, 23 Tex., 568, 569; Tippett v. Mize, 30 Tex., 365, 366. 

Il. The court erred in charging the jury that said Howard had 
power to sell the land in controversy for the purpose of paying debts 
due by said estate, and misled the jury thereby in this; there were 
no debts due by said estate. The charge should be limited to in- 
structing the jury as to the law upon only the facts in controversy. 
R. S., art. 1317, p. 208; Hollingsworth v. Holshausen, 17 Tex., 47; 
Chandler v. Fulton, 10 Tex., 22; Garrett v. Chambliss, 24 Tex., 616; 
Hatch v. Garza, 22 Tex., 187; Earle v. Thomas, 14 Tex., 583. 

III. It was the duty of the court to inform the jury as to the legal 
effect of the will. Same as before, and San Antonio v. Lewis, 9 
Tex., 71. 

IV. Whether the executor Howard had power to sell under the 
will is a question of law, and not of fact, and depends upon the 
proper legal construction of the effect of the will; and the power to 
sell must appear in the writing itself, and is not conferred by out- 
ward circumstances save upon order of court upon petition of cred- 
itors to pay debts; and to violate the intention of the testator is to 
deprive him of his property without his consent. Ferguson v. Fer- 
guson, 27 Tex., 342; Reese v. Medlock, 27 Tex., 123; Merriman ». 
Fulton, 29 Tex., 103; Robson v. Watts, 11 Tex., 768; Giddings ~. 
Butler, 47 Tex., 535-547; Runnels v. Kownslar, 27 Tex., 532, 533, 
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V. The court erred in charging the jury that the deed of John 
Howard, executor, to defendant Mayes operated to pass the title of 
the estate of T. Schlutter, in the event the same was sold to produce 
an income or pay debts of said estate, and erred in refusing to charge 
the jury that said deed did not convey the title to said land out of 
the estate of said Schlutter. Tendick v. Evetts, 38 Tex., 279; 2 
Redfield on Wills, rule 13, p. 226; Philleo ». Holliday, 24 Tex., 41; 
Dial v. Dial, 21 Tex., 529; Bell Co. v. Alexander, 22 Tex., 357. 

Wn. Chambers, for appellee. 

I. The court did not err in its charge to the jury. Brailsford 
et ux. v. Heyward, 2 Desaus., 237; Reno’s Ex’r v. Davis et we., 4 
Hen. & Munf., 283; Sams v. Mathews ef ai., 1 Desaus., 237; Tay- 
lor vw. King, 6 Munf., 366; Roberts’ Widow and Heirs v. Stanton, 2 
Munf., 129; Langley v. Harris, 23 Tex., 568, 569. 

Il. The court did not err in refusing to set aside the verdict, and 
in overruling the motion for a new trial. The very right and jus- 
tice of the case was attained, and under the facts proven and the 
law applicable thereto the verdict and judgment should stand. 
Howze v. Howze, 19 Tex., 554,555; Webster’s Unabridged Diction- 
ary, words * Manage” and “ Control.” 





Warts, J. Com. Arr.— How far the power of Howard to manage 
and control the property under the will would be affected by the 
refusal of Davis and Fredrich to qualify as executors, presents an 
important and difficult question. Schlutter’s will provides as fol- 
lows: “I will and bequeath unto John Howard, Bever R. Davis and 
Julius Fredrich, of Galveston, and to the survivor of them, all and 
singular my estate and property, real, personal and mixed, in trust 
for the uses and purposes following.” 

And further: “TI appoint the said John Howard, Bever R. Davis 
and Julius Fredrich, executors of this my will, and desire that no 
further action be had in the district or other court having jurisdic- 
tion of probate matters, than the probate and registration of this 
my will,” ete. 

Davis and Fredrich declined to qualify under the will. Howard 
did qualify, and acted alone as such executor in making the sale to 
Mayes. 

It is well settled that the primary rule in the construction of wills 
is to ascertain and follow the intention of the testator. Hlowze v. 
Howze, 19 Tex., 554; Paschal v. Acklin, 27 Tex., 193; Orr v. 
O’Brien, 55 Tex., 158. 








1883. ] Branton v. Mayes. 425 








Opinion of the court. 





In its ordinary as well as legal signification, the word “ survivor” 
means one who outlives another; one of two or more persons who 
lives after the other or others have deceased. 2 Blackstone’s Com., 
183, 184; Webster’s Dictionary, “Survivor.” 

It is said in 2 Jarman on Wills, 609-616, that this is the natural 
and proper meaning of the term which is usually given to it by the 
courts in the construction of wills. In some cases, however, the term 
has been construed to mean “ other,’ where it has appeared neces- 
sary in order to give effect to the apparent intention of the testator. 
2 Williams on' Executors, 1256. 

In the case of Johnson v. Bowden, 43 Tex., 671, by an independ- 
ent will the testatrix had nominated and appointed two persons as 
executors; in another provision the following language occurred: 
“Should my executors deem it to the interest of my estate to sell 
the house and lots this day deeded to me by my daughter, Drucilla 
Bowden, at public or private sale, I direct that they shall have full 
power to do so.” 

This will was duly probated, and but one of the executors quali- 
fied; he then sold and conveyed the lots. The question before the 
court was as to the validity of this sale. Justice Moore, delivering 
the opinion of the court, said: “ By this will the power was given the 
executors without naming them. The payment of the debts and 
the general management and settlement of the estate was committed 
to their charge. And whether in doing this it would be to the ad- 
vantage of the estate to sell these lots was certainly intrusted to the 
discretion of her executors virtute offictt. As the duty of settling 
the estate devolved alone on Gooch by the renunciation of Herrill, 
he was unquestionably intrusted with the same discretion in the 
exercise of the powers with which the executors were intrusted for 
this purpose. If this was not so, the renunciation of the trust by 
one executor would render the qualification of the other nugatory.” 

It was insisted in that case that the statute of 21 Henry VIII, c. 4, 
which provides that the qualified and acting executors may execute 
the will where others named refuse to qualify and act, had not 
been adopted in this state, and therefore the decisions made under it 
should not be considered as authority. The court in effect say that 
while it is true that statute has not been adopted by the legislature, 
still the principle is embodied in section 74 of the act of March 20, 
1848 (Pasch. Dig., art. 1335), to regulate proceedings in the county 
court pertaining to the estates of deceased persons. 

At the time the will in this case was probated and the sale 
made, that section of the statute had been repealed by the act of 
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August 15, 1870, entitled “An act prescribing the mode of pro- 
ceeding in district courts in matters of probate.” Sec. 274 of that 
act provides, in effect, that where there is more than one executor, 
and the letters of one or more of them be revoked or surrendered, or 
part die, those who remain shall discharge all the duties required by 
law touching such estate. Sec. 275 in effect provides that if any 
person appointed executor shall fail to qualify within the time 
named in the order, then the court should appoint a receiver to 
hold the estate until an administrator could be appointed and quali- 
fied; while section 85 of that act is as follows: “ When the will is 
admitted to probate, it is the duty of the court to grant letters tes- 
tamentary to the executor or executors named in the will, if any 
there be, or to such of them as are not disqualified, and are willing 
to accept the trust and qualify according to law within the time 
prescribed by the court.” 

These several sections do most certainly engraft upon our probate 
system the principles of the statute of 21 Henry VIII, c. 4, to 
their full extent. But whether the result contended for necessarily 
follows admits of doubt. Under the English system at that time 
the executor had nothing whatever to do with the lands of the tes- 
tator, while the act of 1870 fully empowered the executor or ad- 
ministrator to sell the personal property, without procuring any 
order from the court for that purpose. In respect to wills other 
than those known as independent wills, the court was required to 
approve the provisions of the same, and direct them to be carried 
into execution, and such an order was required to be made and en- 
tered of record as a condition precedent to the execution of the 
trust by the executor. 

Whether section 85, quoted above, contemplated independent 
wills as coming within its provisions, so far as one or more execu- 
tors qualifying where others: renounce, does not seem to admit of 
doubt. But does it necessarily follow from this conclusion that the 
legislature intended to supplement the powers conferred by such in- 
dependent will, so as to authorize a less number of persons to exe- 
cute the trust independently of the courts than is provided for by 
the will? It is thought not. The doctrine is well established that 
when an administrator is appointed under such a will, that he can 
do nothing by virtue of the extraordinary powers thereby conferred, 
but that he must derive his authority from the court, and act by 
virtue of its orders. 

In Langley v. Harris, 23 Tex., 569, in considering such wills, the 
court, in effect, said that the trust thereby created was special in its 
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nature and operation and could not be transferred by the executor 
nor delegated by the court; and that where the executor named in 
the will fails or refuses to accept the trust, that clause of the will 
fails, and is inoperative, the same as if it had been omitted. 

It does not seem to us thatthe legislature intended by the pro- 
visions of the statute adverted to above to extend, or aid in ex- 
tending, the independent feature of such wills. Then the effect of 
the statute upon the direct questions under consideration, it seems 
to us, is referable to and dependent upon the terms of the will; and 
where the will, as in this case, creates the trust upon personal confi- 
dence reposed in the particular persons named and the survivor of 
them, and where one or more of them refuses to qualify, that it was 
intended that such as were willing to accept should be appointed. 
But as the contingency upon which the will by its terms had au- 
thorized a less number than the whole to act had not happened, 
that under such circumstances the independent feature of the will 
should be considered as of no effect, and those qualifying should 
administer the estate as in other cases under the order of the pro- 
bate court. 

In Johnson v. Bowden, supra, great stress is laid upon the fact 
that the testatrix must have known that by the renunciation of one 
of the executors named, the sole management of the estate would 
be committed to the other, and therefore she must have intended 
that the one qualifying should exercise all the independent powers 
conferred upon the two by the will. 

If that circumstance is to have controlling influence in the con- 
struction of wills without regard to their terms, then it would 
effectually do away with the other rules of construction, and de- 
termine the question. For in every case where a party has capacity 
to make a will, he would certainly recognize the fact that the one 
executor could qualify under the statute notwithstanding the others 
named might renounce the trust. 

Schlutter, in the will under consideration, imposes a special con- 
fidence in the three persons named, or the survivor of them, to 
administer his estate in the manner therein outlined, independently 
of the probate court. In the exercise of the powers thus conferred, 
the contingency that would authorize less than the whole number 
to act independently of the court is clearly indicated by the ex- 
pression “to the survivor of them.” The death of one or more of 
the trustees named seems to have been intended as the sole event 
that would authorize one alone to administer the estate and execute 
the trust independent of the controlling power of the courts. 
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This case is unlike that of Johnson v. Bowden. Here the property 
is vested in three trustees by name, or the survivor of them. There 
the ordinary time for the administration and settlement of the 
estate seems to have been contemplated by the testatrix as the 
duration of the trust created by her. Here the testator obviously 
contemplated that the trust created by his will should continue for 
a number of years. In the management of the property and the 
accruing revenues, he evidently intended to secure the conjoint 
judgment and action of his three trusted friends, so long as they all 
lived. And in conferring the power upon them, he does not refer 
to them as a class, but.as “ my said trustees.” 

Then, recognizing that case as authority to its fullest extent, we 
are of the opinion that there is no conflict between it and the con- 
clusion we have reached in the case before us. 

The term “survivor of them,” it seems, was used in view of the 
probable duration of the trust, and to provide against the event of 
the death of one or more of these trustees, so that less than the 
whole number in that event might complete the unfinished execu- 
tion of the trust. 

Appellant claims that the court erred in charging the jury that if 
thesale was made by Howard for the purpose of paying debts or 
to convert the property into money so that it would produce an in- 
come, then to find for appellee. The objection to this charge is two- 
fold. First, that there was no evidence that would warrant the 
charge, as it was not shown that there were any debts against the 
estate. Secondly, that the will did not empower the trustees to sell 
real estate for the purpose of securing an income. 

As to the first proposition, there was no evidence in the record 
showing that there were debts against Schlutter’s estate, while the 
evidence of Maves clearly negatives any presumption that the pur- 
pose of the sale was the payment of debts; he says that Howard 
told him that the land did not produce an income, but that the 
money would, and that therefore he would sell it to him. 

It is error, and ground for reversal, to submit to the jury an issue 
upon which there is no evidence, if the jury may have been prob- 
ably misled by the charge. Austin v. Talk, 20 Tex., 164; Lee ». 
Hamilton, 12 Tex., 413. ‘Here it does not appear but that the jury 
may have been misled by this portion of the charge of the court. 

The provisions of the will which are necessary to be considered 
in the determination of the second proposition are these: ‘“ That my 
said trustees shall retain in their hands and under their control the 
property following or remaining to my estate after partition with 
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my wife, and shall manage the same to produce an income, which 
income shall remain and accumulate in their hands or under their 
control and management, until the eldest child of my daughter Mary 
shall have arrived at the age of twenty-one years or shall have mar- 
ried; and shall then divide the original property with its accumula- 
tions between the children of my daughter Mary then living, share 
and share alike.” 

And again: “It being intended by me that my estate shall remain 
in the hands of my trustees and the right of possession be in them 
until the contingency happens which entitles the beneficiary to claim 
the same.” 

There is no express authority conferred upon the trustees to sell 
for any purpose. Now, whether or not an implied power to sell for 
the purpose of paying the testator’s debts would not arise out of the 
language of the first subdivision, which is, “ that they shall pay out 
of the whole estate my just debts,” need not be determined, as there 
is no pretense that this sale was made for that purpose. 

In the management and control of the estate is there an implied 
power to sell real property for reinvestment so as to secure an in- 
come, derivable from the language employed, when considered in 
connection with the subject matter of the trust? The terms “ man- 
age” and “control,” standing alone and unaided by other considera- 
tions, could not be considered as conferring a power to sell. Where 
the agent’s power is tg manage and control lands, we apprehend that 
no one would claim that this would authorize a sale and conveyance 
by the agent. If the power of sale for this purpose exists in the 
trustees, then it is not derivable from the words used, but must arise 
out of the nature of the trust. Here it is to be presumed that the 
testator had made his investments upon full consideration and ad- 
vice, with a view of ultimately deriving the best possible income 
therefrom. It is but natural to suppose that if he desired these in- 
vestments to be changed that he would have conferred upon his 
trustees express power to that end. Apparently he studiously 
avoided using the words “sell” and “convey” throughout the en- 
tire instrument; and the idea that he intended to convey such 
power by implication is negatived by the terms of the will. His 
trustees are to retain in their hands and under their control the 
property of his estate remaining after the wife shall have received 
her share. When the time arrives for dividing this remaining prop- 
erty among his legatees, the trustees are expressly directed to divide 
the original property with 7¢s accumulations between them. This 
Janguage very clearly indicates, when taken in its usual and natural 








430 Ginson v. Mecrican. [Galveston Term, 





Syllabus. 





signification, that he intended that the identical property left by 
him, which would remain after the wife had obtained her share, 
would be on hand for distribution among his other legatees. 

The fact that these trustees might deem it to the interest of the 
legatees to sell the property and reinvest the proceeds would fur- 
nish no reason for distorting the language used so as to extract from 
it this implied power. Nor would the fact that by such sale and 
reinvestment a larger income could be derived, afford a basis for 
such a construction. If in the management of this trust a sale and 
reinvestment became necessary, the courts in the exercise of their 
equitable powers could afford the appropriate relief. Hence the 
plea of necessity should have no controlling influence in the deter- 
mination of the question. 

The record is silent as to the circumstances surrounding the exe- 
cution of the will. We are not informed as to the value of the 
property, the condition of the estate or the amount of the debts, if 
any. As to the value of the property, there is one circumstance 
that might be considered as an approximation; the bond of the ad- 
ministratrix was fixed by the court at $120,000. 

Thus, unaided by any extraneous considerations, we conclude 
from a fair and reasonable construction of the language, in connec- 
tion with the subject matter of the trust, that the trustee was not 
authorized to sell and convey the land for the purpose of reinvesting 
the proceeds with a view of securing an income. 

The conclusion reached is that the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved January 29, 1883.] 


Chief Justice Wit. did not sit in this case. 





Tuomas J. Greson, Apm’r, v. W. J. Mucrican. 
(Case No. 1088.) 


1, LANDLORD AND TENANT.— There was no such privity between a landlord and the 
sub-tenant, arising merely from that relation, as would subject the sub-tenant to 
liability for the debt of the tenant from whom he has leased, to the landlord, there 
being neither privity of contract or of estate between them. Pasch. Dig., arts. 
5027, 5028, 

2. Same — PLeapiInG.— The pleading of a landlord who sought to justify his seizure 
of the crop of a sub-tenant under a distress warrant issued under the statute in 
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force in 1873, alleged an agreement that all the crops raised by the sub-tenant 
should be held subject to the payment of the landlord's rent; but they failed to 
state with what party the sub-tenant had such agreement. Held, 

(1) That under the rule which requires a plea to be construed most strictly 
against the pleader, the agreement will be regarded as having been made be- 
tween the tenant and sub-tenant, and not with the landlord. 


Arrrat from Freestone. Tried below before the Hon. W. D. 
Wood. 

Suit by W. G. Mullican against D. A. Self, during his life-time, 
on the 17th day of November, 1873, to recover damages for the al- 
leged wrongful seizure and sale by deceased of certain corn and 
cotton which plaintiff alleged to be his property. The seizure and 
sale were made under distress warrant issued in favor of the 
plaintiff as landlord, against one J. B. Runnels, who had rented the 
farm of Self for the year 1873, and who was at that time occupy- 
ing a portion of the premises under his lease. The plaintiff alleged 
that he was also a tenant on the premises, as was also one Hen- 
dricks, from whom he had purchased the crop of corn which he had 
raised on the place; that Self had levied on plaintiff's cotton and 
corn thus raised by himself and Hendricks, and sold it to satisfy 
the rental contract of Runnels with him, to plaintiff's damage. 

The defendant having died during the pendency of the suit, the 
administrator of his estate set up as a defense to plaintiffs action, 
that he had rented the entire farm to Runnels for the year 1873; that 
the plaintiff had rented a portion of the premises from Runnels; 
that he so rented with full notice of the contract between the de- 
ceased and Runnels, and certain other allegations which the opinion 
sufficiently indicates. 

The plaintiff's exceptions to the answer as amended, before and at 
the trial, were sustained by the court. 

Judgment was rendered in favor of the plaintiff for damages. 
Defendant appealed, and assigned as error the ruling of the court in 
sustaining the exceptions to his answer. 


Thos. J. Gibson, for appellant. 

I. When the owner rents lands to a tenant, and such tenant sub- 
rents a part of the lands toa third party who has notice of the 
terms of the contract between the landlord and his immediate tenant, 
all the produce raised upon such rented premises, whether by the 
original or the sub-tenant, is liable for the rents due the landlord 
under the original contract. 

II. When a sub-tenant enters upon premises under an agreement 
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and with the understanding that the produce raised by him upon such 
premises is to be held responsibie for the rents due the landlord by 
the original tenant, and it appears that without such agreement and 
understanding he would not have been permitted to enter upon and 
occupy such premises, he is estopped from denying or contesting the 
right of the landlord to hold the produce raised “by him apes the 
rented premises responsible for the payment of the rents due by 
the original tenant to the landlord. Story’s Equity, sec. 1546; Bur- 
leson v. Burleson, 28 Tex., 416; Mayer v. Ramsey, 46 Tex., 374, and 
authorities there cited. 


Theo. G. Jones, for appellee. 


Watxer, P. J. Com. Arr.—The sole question presented by this 
appeal is, whether there exists such privity of contract or of estate 
as entitles the landlord to enforce by distress warrant his remedy for 
rent due from his tenant against the property of the sub-tenant on 
the premises, and which property consists of produce raised by the 
sub-tenant on the portion of the rented premises which has been 
under-let to him by the tenant. 

There is no such privity between the landlord and the sub-tenant, 
arising merely from that relation, as will subject the sub-tenant to 
liability for the debt of the tenant from whom he has leased, to the 
landlord, there eing neither privity of contract nor estate between 
them. See Taylor's Landlord and Tenant, sec. 16° Harvey v. Me- 
Grew, 44 Tex., 415. 

“ When a lease contains no covenant or stipulation against the 
sub-letting of the premises, a tenant in possession under it may sub- 
let the entire premises, or a part thereof, to another, to be used for 
any purpose not inconsistent with the demise to him, or may assign 
the lease or his interest in the premises.” See Wood on Landlord 
and Tenant, p. 113, see. 85. “ But the sub-tenant is the tenant of 
his lessor, and not of the original landlord.”  Id., p. 113 

The defendant’s answer alleges that plaintiff entered upon the 
rented premises with a full knowledge of all the terms of the contract 
between the deceased and Runnels ‘(the tenant who rented from the 
deceased the whole of the premises), “ and that he took possession of 
that part of the premises occtipied by him under an agreement 
and with the understanding that all the corn and cotton Taised on 
said farm during the year should be held responsible for the rents so 
due by the said Runnels to his landlord, Self. That it was in con- 
sequence of this understanding and with the agreement on the part 
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of plaintiff that the crops so raised on said farm should be held 
liable for the rents due by Runnels to deceased, that hexplaintiff) 
was permitted to enter upon, occupy and cultivate a part of said 
farm. That had it not been for the agreement aforesaid he would 
not have been permitted to enter upon, use and enjoy said farm as 
aforesaid.” 

These allegations do not assert the existence of any contract, 
agreement or understanding had by the plaintiff with the landlord, 
Self; they do not directly state with whom the agreements and 
understandings specified in the answer above quoted were had. The 
amended answer alleges, however, that the plaintiff and Hendricks 
sub-leased portions of the farm from the defendant Self, from Run- 
nels, who had leased the entire farm for the year 1873. The con- 
tract set up by the plaintiff was therefore one which he made, not 
with Self, but with the tenant; and the plaintifl’s pleadings being 
construed most strongly against himself, it will be intended that the 
agreements and understandings referred to in his trial amendment 
related to what transpired with Runnels in making the contract of 
sub-letting of a portion of the farm to the plaintiff. Consequently 
no privity of contract or estate can be assumed to have been shown 
between plaintiff and Self, by reason of any facts alleged in the 
several answers filed in the cause. 

The rights of the parties accrued under the rent laws in force in 
1873. See Pasch. Dig., arts. 5027, 5028. Since that period it has 
been enacted by the legislature that, “if lands or tenements are 
rented by the landlord to any person or persons, such person or per- 
sons renting said lands or tenements shall not rent or lease said 
lands or tenements during the term of said lease to any other per- 
son, without first obtaining the consent of the landlord, his agent or 
attorney.” 

This case was not affected, however, by any similar legislation 
qualifying the tenant’s right to lease the rented premises, or portions 
of it, to other persons. 

The judgment ought to be affirmed. 

AFFIRMED, 

[Opinion approved January 29, 1883.1] 
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Austin Watson v. Tue H. & T. C. R’y Co. 
(Case No. 990.) 


. RAILWAY COMPANY.— One ace*pting employment from a railway company to 
assist in operating trains is bound by an established usage or custom of the com- 
pany in regard to the duties required of him. If the usage in a particular case 
imposes on him a duty extra hazardous, and in its performance he sustains injury, 
the burden is on him to show that the existence of the established usage had been 
concealed from him by the company. 

. Ramway company — REMOVING DAMAGED CARS.— The duty of removing dam- 
aged cars to the repairing shops of a railway company may be imposed on any 
employee who will assume the risk. If a brakeman accepts service from a com- 
pany whose usage and custom it is to require of its brakemen to couple defective 
or broken cars, so that they may be removed for repairs, he will be held to have 
assumed the risk incident to such employment. 

3. CHARGE OF couRT.— A charge of the court which in eftect assumed as matter of 
law that the placing of a car on aside track, or marking on it ‘‘ out of order,’ was 
sufficient to charge an ordinary man engaged in coupling it with notice of its 
damaged condition and the consequent extra risk of coupling it, he/d error. 

. Usace.—A brakeman on a railway, injured by coupling a damaged car, cannot 
secure exemption from the consequences of a custom which required the car to be 
marked ‘‘out of order,’’ which was done in the particular case, by showing his in- 
ability to read. 


Arrrat from Harris. Tried below before the Hon. James 
Masterson. 

For a full and complete statement of the case, that contained 
in appellee’s brief is adopted. 

On the 15th of June, 1876, appellant filed his original petition 
against the appellee, alleging that on the Ist of March, 1876, while 
in the service of appellee as a brakeman, in the discharge of his 
duty as such, in endeavoring to couple cars belonging to a freight 
train, his right hand was caught between the cars and so injured as 
to necessitate the loss of two of bis fingers; that his injuries were 
caused by a defective drawhead of one of the cars to which he 
attempted to make the coupling; that he was ignorant of the con- 
ilition of the drawhead, and that appellee knew of its condition and 
had negligently failed to repair the same. He alleged his damages 
to be $11,500. 

Appellee answered that it was not guiltv, and denying the alle- 
gations in plaintiff's petition; and by special plea that appellant 
was injured by his own carelessness and want of proper care and 
attention in the performance of his duty as brakeman, which was the 
proximate cause of his injuries; that appellant’s injuries were received 
while he was in the performance of his duty as brakeman on one 
of appellee’s trains, in attempting to couple into the train an empty 
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car, for the purpose of taking to appellee’s shop at Houston to be 

repaired; that said car was out of repair at the time and had been 

out of repair for some time next prior thereto, and was not then in 

use in appellee’s business, and because of its bad condition had been 
' set aside on a side track until it could be taken to the shop to be 
repaired; that it was standing on the side track at the time, and 
was marked on the side of it “ out of order,” as notice to all persons 
in appellee’s employ of its unworthy condition, and that it was not 
then in use nor in proper condition for use; that all this was known 
to appellant, or ought have been known to him by the use of ordi- 
nary diligence and observation, which diligence and observation he 
should have exercised in the proper discharge of his duty as brake- 
man; that when its cars were out of order from wear and tear or 
from accident, it was its duty to have them repaired and put in 
good condition; that its shop for that purpose was at Houston, and 
that the car complained of was being coupled into the train at the 
time of the injuries complained of, for the purpose of being taken 
to its shops at Houston to be repaired, and that it was part of ap- 
pellant’s duty as brakeman to couple it into the train in its then 
condition for that purpose, and if he was injured thereby. his inju- 
ries were caused by a peril to which he knew he would be, and 
frequently was, exposed from the nature and character of his em- 
ployment as brakeman, and which he had to incur necessarily in 
the performance of the duty of his employment, and which peril is 
necessarily incident to his employment. 

To the answer of appellee, appellant filed replication, alleging 
that when he was injured it was dark, and he could not see that the 
car was out of repair and was marked as charged by appellee; 
that he was unable to read, and could not have read the words “ out 
of repair” if it had not been dark; that he was ordered to make 
said coupling by the order of the conductor of his train, whose 
order he was bound to obey, and that he was not informed that the 
car was out of repair, and was ignorant that the same was being 
coupled to be taken to the shop for repairs, but supposed that noth- 
ing was the matter with it, and never knew it until after he was 
hurt. 

To this replication appellee answered that it was appellant’s fault 
and carelessness in that he did not prepare himself at the time with 
a lamp in such condition as to enable him to see how to couple the 
cars; and that appellee had furnished him with good lamps and oil 
for that purpose, and they were in his care and keeping, and he, as 
a prudent man, should have had one in good condition so as to en- 
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able him tu see how to couple said cars; and to so much of said 
replication as alleged that appellant could not read, appellee ex- 
cepted specially, and asked the court to strike it out. 

Upon these pleadings the case was tried before a jury; verdict 
and judgment for defendant. Motion for new trial overruled, and 
notice of appeal. 

Appellant had been in employ of appellee as brakeman for six 
or seven years before March 1, 1876, when he was injured while 
coupling an empty car into a train in the yard at Hempstead, by 
the order of the conductor. The car had a defective drawhead, 
and was marked “ out of repair,” and was on the side track; appel- 
lee was ignorant of its eondition, and the accident occurred by rea- 
son of the defective drawhead. 

The train on which appellant was employed was a freight train. 
It was dark, and appellant used a lamp. When cars became out of 
repair, it was customary to send them to the shops at Houston for 
repair, if the injuries were such as could not be remedied on the 
line of the road; it is marked “out of order” on the side of the 
car, and placed on the side track to be taken to Houston to be re- 
paired, by a freight train. It is the duty of the brakemen to make 
the coupling. Its condition would be disclosed to the brakemen by 
the marks on the side of the car. When a conductor arrives ata 
station the agent gives him a list of cars at his station to be taken 
in his train, and he orders the brakemen to make the couplings. 


Likens & Stewart, for appellant. 

I. That it is the duty of a railroad company to furnish its em- 
ployees with good and safe machinery and appliances and to attend 
to it that they are kept in sound and reliable condition. 

Il. That the employee has the right to presume, not having been 
duly notified to the contrary, that the machinery and appliances 
with which he has to deal in the line of his employment are of 
such character and in such condition. 

III. That, presuming that such machinery and appliances have 
been furnished and in such condition, if the employee, in the dis- 
charge of a duty incident to his employment, receives injury by 
reason of their defective condition, the employer becomes liable. 
Redfield’s Law of Railways, vol. 1, p. 518, sec. 2, 4th ed.; Wharton 
on Negligence, pp. 206-224; Snow 0. Housatonic R. R, 8 Allen 
(Mass.), 441; Ford »v. Fitchburg R. R., 110 Mass., 260; Nashville 
R. R. v. Elliot, 1 Cold. (Tenn.), 611; Gilman v. E. R. R., 10 Allen 
(Mass.), 233; Gilman v. E. R. R, 13 Allen (Mass.), 433; Greenleaf 
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vw. Til. Cent. R. R., 29 Lowa, 36-49; Greenleaf ». D. & S. R. R., 33 
Iowa, 52; Flike v. The B. & A. R. R., 53 N. Y., 549; Faulkner v. 
E. R. R. Co., 49 Barb. (N. Y.), 327. 


Baker & Botts, for appellee. 

I. We maintain the ¢harge of the court was a correct statement 
of the law, and applicable to the facts given in evidence, and submit 
the following propositions: 

Ist. That an employee who contracts for the performance of 
hazardous duties assumes such risks as are incident to their dis- 
charge. 

2d. That it is to be assumed that a servant voluntarily enters into 
the employment of his master, and if he is injured, it is necessary 
for him to prove, before he can recover, that the risk by which he 
Was injured was not of those which he agreed to assume. If he 
rests his case after showing that he was injured by an ordinary 
accident of his service, of which he was aware, or ought to have 
been aware, when he entered into it, he cannot recover. 

In support of this proposition we refer to Wharton on Negli- 
gence, sees. 214, 219; Wood’s Master and Servant, sec. 326; In- 
dianapolis R. R. Co. v. Flanagan, 77 IIL, 365; Patterson v. Pittsburg 
R. R. Co., 76 Pa. St., 389; Nashville R. R. Co. v. Elliot, 1 Cold. (Tenn.), 
612; Strahlendorf v. Rosendahl, 30 Wis., 674; Noyes v. Smith, 28 
Vt., 59; Greenleaf v. Ill. Cent. R. R. Co., 29 Lowa, 14; Vicksburg 
& Meridian R. R. Co. v. Wilkins, 47 Miss., 404; De Witt v. Pacific 
R. R. Co., 50 Mo., 302; Fifield » R. R. Co., 42 N. HL, 240; 
Lansing vw. N. Y. Cent. R. R. Co., 49 N. Y., 534; Wright ow. R. R. 
Co., 25 N. Y., 562; Moss v. Johnson, 22 IIL, 642. 

II. When a railroad company is in the habit of taking damaged 
cars from one station to another for repairs, and a person is em- 
ployed to couple and switch such cars, and while so engaged he is 
injured in attempting to couple a car to the train, by reason of the 
broken condition of the car, it is a presumption that he undertook 
the employment subject to all of the risks incident to the place, and 
that this was one of the risks he expected to incur when he accepted 
the employment. 

III. While it is the duty of a railroad company to furnish a safe 
road and safe machinery, and on failing to do so it becomes liable 
for injury to an employee therefrom, if he is ignorant of the defects, 
and therefore not contracting with reference to them, that the rule 
does not apply when the employment is for the purpose of assisting 
in joining machinery that is defective, and the employee is injured 
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when a defective car is on the way to the proper shops for repairs, 
and the existence of the defect implied no negligence on the part of 
the road. 

In support of the last two propositions we refer the court to the 
case of Chicago & Northwestern Railroad Company v. Dennis Ward, 
61 Ill, 131, to which we respectfully invite the attention of the 
court. We also refer the court to the case of Flanagan v. C. & N. 
W. KR. R., 45 Wis., 98. 


Warrs, J. Com. Apr.— Among other things, the court instructed 
the jury that “If the proof shows that plaintiff was a brakeman, 
and as such it was his duty to couple any and all cars, damaged or 
sound, then if he, in attending to his duty, received an injury, he 
cannot recover, unless defendant did not do what was usual and 
proper in placing the car on the side track or by chalking on the car 
‘out of order, or in some other manner rei ssonably calculated to put 
an ordinary. man on notice.” This charge is objected to as being 
upon the weight of evidence, and misle: ding. 

If, as claimed, it was the usage or custom of the company, when 
a car had been disabled or had otherwi ise become unfit for use, that 
it was chalked “ out of order,” and placed upon a side track for the 
purpose of being removed to the shops for repairs, and that when 
so chalked and ‘placed upon the side track it was part of the duty 
of the employees operating trains upon the line to couple the same 
in the trains and remove them to the shops, then any person 
accepting employment to assist in operating trains upon the com- 
pany’s line would do so subject to such usage or custom, unless it 
should be made to appear that the company had concealed the exist- 
ence of such usage or custom from the employee. The burden is 
upon the company to establish the existence of such usage or custom, 
but when it is established, if the employee seeks to avoid its force 
and effect, the burden is upon him to show that its existence has 
been concealed from him by the company. 

For general use the company must furnish its employees with 
sound, complete and suitable cars, with all the usual and necessary . 
attachments; but it is well known to all that the most complete and 
perfect car that can be contrived by the ingenuity of man is liable to 
become unfit for use, either by accident or the nature of the busi- 
ness in which it is used, at points on the line where there are no 
facilities for making repairs, so that its removal to the shops of the 
company for that purpose becomes indispensable. Therefore some 
employee must engage in handling and removing them. This duty 
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may be imposed upon any class of employees who are willing to 
assume the risks incident to the employment; and it is immaterial 
whether this is the entire scope of the employment or merely inci- 
dental to the main employment, the same result would follow. If 
the appellant accepted service as a brakeman, and by the usage or 
custom of the company it was a part of his duty to couple these 
defective or broken cars to the train, so that the same could be ear- 
ried to the shops for repairs, then he will be held to have assumed 
the risks incident to that particular employment. Flanagan ». C. 
& N. W. R. R., 45 Wis., 98. 

And as to the notice of the defective character of the car, if the 
usage of the company, in giving notice of such defect, consisted in 
chalking upon the car the words “ out of order,” and placing them 
upon a side track for removal, then it will be held that appellant 
engaged in the service subject to such usage or custom, and if the 
notice in this case was given in the usual and customary manner, 
then it was sufficient. [is incapacity to read the notice would not 
affect the result. Ile could only secure exemption from such usage or 
custom by contracting against it; for his incapacity to understand 


the nature and extent of the business he engages to perform is not 


o's 
chargeable to the fault of the company. 


It is immaterial whether such incapacity arises from a want of 
sufficient education to read and understand the purport of the usual 
“out of order,” or from want of skill in the performance of other 
duties appertaining to the employment. 

However, there is an error in the latter part of the charge, 
wherein the court assumes that either the placing of the car on the 
side track or by chalking on it “out of order” would be sufficient 
“to put an ordinary man on notice.” Doubtless the use of the 
disjunctive “or” instead of the conjunctive “and” was an inadver- 
tence and not intended by the court. This, however, would not 
render the charge less objectionable nor less injurious to appellant. 

It is not pretended that the mere placing the car upon the side 
track was ever considered as or intended to constitute notice of 
any defect in it whatsoever. All classes and kinds of cars are left 
standing upon side tracks, and no usage or custom is shown to exist 
whereby, from that fact alone, any presumption would arise as to 
such cars being out of repair. All that is claimed by appellee is, 
that, by placing a car on the side track chalked “out of order,” 
notice is thereby given to its employees that the car is defective and 
not for general use. 

When considered in connection with the evidence this error be- 
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comes material. The only evidence in the record as to this particu- 
lar car being chalked “ out of order” is found in the testimony of 
the witness William Starks, who, after giving a detailed account of 
the accident and his own success in coupling the car to the train, 
says: “I afterwards noticed on the car, marked on the side, ‘ out of 
order.” When he observed that the car was thus chalked is not 
made to appear. It might have been immediately after the accident 
or at some subsequent time. If the car was not so chalked at and 
before the injury, it will not be contended that the fact that it was 
standing on the side track would be any notice whatever of its de- 
fective condition. 

We conclude that the judgment ought to be reversed and the 
~ause remanded, 

ReverseD AND REMANDED, 


{Opinion approved January 29, 1833. ] 





G. H. Curverar v. C. P. McCormicx. 
(Case No. 1328.) 

1. Power OF suBSTITUTION— EvipENcE.— McCormick, being indebted to N. 
Murphy, executed a deed of trust on land to secure the debt, naming one Valen- 
tine Pool as trustee, but reciting in the deed that, “should said Pool neglect or 
refuse to act, then said Nicholas Murphy, or his administrator or assigns, shall 
have power, and such power is hereby conferred upon him or them, to appoint a 
substitute trustee in writing, under his or their hand and seal.’* Murphy wrote 
the following letter to Brashear, who assumed under it to act as substitute trustee, 
and as such sold the land and executed a deed: 

“GALVESTON, Dec. 6, 1870. 
‘**Joun BrasHrar, Esq., Houston: 

** Dear Sir— Capt. Boyce informed me that you wanted to know what | 
wanted done with the McCormick place. In answer, I would say that I do not 
think that McCormick will ever be able to redeem it, so you will take the proper 
steps toe close it out, and 1 hereby appoint you my attorney to settle the same. 
The papers are recorded here and in Houston. Any information you may want, 
write me. 1 would like to be present when sold. You will please inform me the 
day of sale, or send me the paper it is advertised in. 

** Yours respectfully, N. Murpny.” 

In a suit between the vendee of McCormick claiming the land, and one claim- 
ing under the sale made by Brashear, “eld, 

(1) The letter invested Brashear with no authority to make the sale. 

(2) The omission of the seal would not alone have rendered invalid an appoint- 
ment of a substitute trustee. 

(3) The evidence of the cestui que trust Murphy, offered to show that by the 
letter he intended to appoint Brashear a substitute trustee, was properly excluded. 

(4) The declarations of McCormick, made after conveying the land, ratifying 
the sale made by Brashear, were inadmissible. 
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Arrrat from Harris. Tried below before the Hon. James 
Masterson. 

Appellant brought this suit in trespass to try title on the 20th of 
June, 1874, against C. P. McCormick, to recover possession of fifty 
acres of land in Harris county, being a portion of the league orig- 
inally granted by the Mexican government to Arthur McCormick, 
claiming title to and possession of the same on the Ist day of Jan- 
uary, 1874, when defendant’s entry was alleged. He amended by 
alleging that plaintiff and defendant claimed the land from a com- 
mon souree, to wit, from Michael McCormick; that the defendant 
claimed by virtue of a deed from Michael McCormick to him, dated 
the 15th of January, 1868, and which plaintiff al+ged was junior 
to the deed he claimed under. Plaintiff again amended August 
7, 1875, and prayed that if his title should not be sustained, then 
that a deed of trust from McCormick to Pool, for the use of Mur- 
phy (he alleging that he was the owner and holder of such deed of 
trust and note, upon which it was based), be foreclosed. 

Answer of general demurrer and “not guilty.” 

Defendant claimed the land as owner, alleging that the pretended 
claim of plaintiff was a cloud upon his title, asking that he be 
quieted in his title and plaintiff's claim canceled. 

A paper signed by counsel admitted that John A. McCormick 
and C. P. McCormick were the only heirs of Michael MeCormick, 
and the grandchildren of Arthur McCormick, the original grantee 
of the league, and that plaintiff and defendant claimed the land 
through Arthur McCormick. 

Judgment for the defendant. 

The first assignment of error was as follows: “1st. The court 
erred in excluding from evidence the letter written by N. Murphy 
to John Brashear, dated December 6, 1870, and set out in bill of 
exceptions No. 1, said letter being intended by said Murphy as an 
appointment as substitute trustee in the deed of trust made by 
Michael McCormick to Valentine Pool for use of said Murphy, be- 
cause plaintiff offered to prove that said Murphy intended the same 
as an appointment as substitute trustee, and offered to prove that 
the ancestor of defendant had afterwards ratified the sale made by 
Brashear under said letter of appointment.” 

The following is the letter referred to: 

“ Gartveston, Dec. 6, 1870. 
“Joun Brasuear, Esq., Houston: 

“ Dear Sir — Capt. Boyce informed me that you wanted to know 

what I wanted done with the McCormick place. In answer, I 
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would say that I do not think that McCormick will ever be able to 
redeem it, so you will take the proper steps to close it out, and I 
hereby appoint you my attorney to settle the same. The papers are 
recorded here and in Houston. Any information you may want, 
write me. I would like to be present when sold. You will please 
inform me the day of sale, or send me the paper it is advertised in. 
“Yours respectfully, N. Murpny.” 

Counsel for plaintiff stated to the court when the letter was 
offered, that notwithstanding the paper may be defectively exe- 
cuted, that they would follow it up with evidence showing that 
Michael McCormick, the maker of the deed in trust, had, subse- 
quently to the sale made by John Brashear, ratified and confirmed 
said sale. 

The plaintiff introduced, as witnesses in his behalf, John Brash- 
ear and Nicholas Murphy, and asked each of said witnesses the 
following questions: 

“ Did you ever have any conversation with Michael McCormick 
after the sale of the land under the trust deed by Brashear; and if 
so, what did he say in regard to that sale?” 

To which the defendant objected, stating that the testimony was 
inadmissible because Brashear had not been invested with proper 
authority to make sale of the land as substitute trustee; which ob- 
jection was sustained by the court. Then the witness Nicholas Mur- 
phy was by plaintiff shown his letter to John Brashear, dated 
December 6, 1870, and asked what he intended by said letter, and 
what authority, if any, he intended to confer on Brashear by said 
letter. This evidence was objected to and excluded. 

The statement of facts shows that the land was part of the league 
granted to Arthur McCormick, from whom it passed to Michael 
McCormick, and that appellee and John A. McCormick were 
Michael’s heirs. 

Plaintiff put in evidence a deed of trust, including the fifty acres, 
executed by Michael McCormick to Valentine Pool, for the use of 
Nicholas Murphy, to secure the payment of a note for $875 in favor 
of Murphy, dated April 22, 1866, due 1st of January, 1867. Deed 
of trust dated April 23, 1866, and was duly recorded in Harris 
county May 17, 1867. This deed of trust required that if it was 
foreclosed, advertisement thereof should be made in the * Galveston 
News,” a paper published in Galveston, Texas, for twenty days, and 
did not specify where said land should be sold. It also contained 
this provision: “And should said Valentine Pool fail, refuse or 
neglect to act, then the said Nicholas Murphy, or his administrator 
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or assigns, shall have the power, and such power is hereby conferred 
upon him or them, to appoint a substitute trustee in writing, under 
his or their hand and seal.” 

It was proved by John Brashear that he, assuming to act as sub- 
stitute trustee, advertised the property in the “Galveston News,” a 
paper published in Galveston, for sale, as required by the deed of 
trust, to be sold in Houston, at the court house door of Harris 
county, on Tuesday, February 7, 1871, and that at that time and 
place he sold to Nicholas Murphy for the sum of $400. 

There was then put in evidence the note executed by Michael 
McCormick in favor of Nicholas Murphy for $875, dated April 22, 
1866, due January 1, 1867, and credited by interest up to January 
1, 1867, and $400 proceeds of trust sale. Plaintiff then put in evi- 
dence the deed to the land in controversy from Nicholas Murphy to 
(+. H. Cheveral, the appellant, dated July 8, 1872, duly recorded. 

Cheveral testified that he paid Nicholas Murphy $800 in gold for 
the land described in the deed to him, made by Murphy, July 8, 
1872, which ‘included the land in controversy; that before he pur- 
chased the land from Murphy, and after the sale by Brashear to 
Murphy, he saw Michael McCormick, the father of appellee, and 
the maker of the trust deed to Pool for use of Murphy, and in- 
formed him that he thought of k anna ti. the land from Murphy, 
and before doing so wanted to know from him whether Murphy’s 
title was all straight; and that Michael replied that if there was a 
good title in Texas Murphy had one, as the land had been granted 
to his father and came from his father to him, and from him 
(Michael) to Murphy; and that after learning these facts from 
Michael, he purchased the land from Murphy; that after he pur- 
chased he helped Michael to survey adjoining eg on the MecCor- 
mick league, and that, while making these surveys, Michael pointed 
out to him the corners and lines of the tract atin ce by appellant 
from Murphy, and that Michael remarked, “they are your lines 
and your corners;” that he paid Murphy $400 in cash and gave his 
note for $400, which he afterwards paid to John Brashear for Mur- 
phy. and which Murphy acknowledged to have received. 

Nicholas Murphy testified as follows: That he called on Valentine 
Pool, the trustee named in the deed of trust, and that he declined to 
act as trustee in foreclosing the deed of trust; that appellant paid 
him $800 for the tract he sold him, including the land in controversy, 
and that he wrote the letter to John Brashear dated December 6, 
1870. Further testimony of this witness as to what he intended 
that letter to Brashear for was excluded. 
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The defendant below only introduced in evidence a deed from 
Michael McCormick, his father, to him, dated January 15, 1868, and 
recorded in Harris county January 16, 1868, which deed recited a 
consideration of $5; it embraced the land in controversy and con- 
tained full covenants of warranty. 


Chas. Stuart and D. U. Barziza, for appellant. 

I. An irregular or defective execution of a power will be relieved 
and aided in equity, or by subsequent ratification by the maker of 
the power. As to equity aiding defective execution of a power, see 
Minuse v. Cox, 5 Johns. Ch., 411, 442; 2 Sugden on Powers, 7th 
ed., 88, 175; Harding v. Glyn, and notes in Leading Cases in 
Equity, 2d ed., pp. 789, 811; Pollet v. Pollet, Leading Cases in 
Equity, 2d ed., 184, and p. 214, 2d Am.ed. As to ratification: Vin- 
cent v. Rather, 31 Tex., 91; Reese v. Medlock, 27 Tex., 124; Brock 
v. Jones, 16 Tex., 465. 

II. The appellee is estopped by the declarations and acts of his 
father Michael from setting up claim to the land. The statement 
of facts under the first proposition shows that appellant bought the 
land from Murphy only after he had been assured by Michael that 
the title of Murphy was good, and it shows that Michael afterwards 
pointed out the lines and corners to appellant. It not being neces- 
sary to repeat the facts further, reference is made to the full state- 
ment under the first proposition. Johnson v. Byler, 38 Tex., 606; 
Gould v. West, 32 Tex., 352; Williams v. Chandler, 25 Tex., 11; 
Dunham v. Chatham, 21 Tex., 248; Love vw. Barber, 17 Tex., 318; 
Van Rensselaer v. Kearney, 11 How., 325. 

Ill. The court erred in excluding the deed made by Brashear, 
substitute trustee, to Nicholas Murphy, mentioned in bill of excep- 
tions No. 2, because if the court had not erred in excluding the tes- 
timony of Murphy as to the object of said letter, and as to the 
ratification of the sale on the part of Michael MeCormick, said deed 
was proper. This assignment of error, being a proposition itself, 
need not be repeated. 

IV. Although parol testimony ought not to be admitted to con- 
tradict or vary a written instrument, yet it ought to be admitted to 
explain it, especially where there are acts and words of the party 
interested aftirming and ratifying acts done under such instrument. 
Greenl. on Ev., secs. 282, 286, 295a, 297, 8, 8a, ete. 


Hamblen & Hamblen, for appellee. 
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Warrs, J. Com. Arr.— While courts of equity will ordinarily aid 
the defective execution of a power, they will never undertake to 
make valid the attempted execution of a power which is void for 
the want of authority in the person who attempts its execution. 

In this case Brashear attempted to execute the deed of trust by 
virtue of an instrument which does not invest him with any author- 
ity to make the sale. Hence this is not a question of the defective 
execution of a power, but where there is an entire want of authority 
in Brashear to execute the power. 

When this case was before us on the former appeal, the instru- 
ment by virtue of which Brashear attempted to execute the trust 
deed was maturely considered, and it was then held that it did not 
confer upon Brashear any authority to make the sale. See McCor- 
mick v. Cheveral, Texas Law Journal, vol. 3, p. 648. 

Presiding Judge Walker, then delivering the opinion, said: “We 
are of the opinion that the letter allows of no other construction in 
law than that it did not by its terms make an appointment of a 
substitute trustee; it did not purport to do so.” 

And again it is remarked in that opinion, “ The letter purports to 
be in response to an inquiry made through Capt. Boyee by Brashear 
as to what Murphy wanted to have done with the McCormick land 
or place; implying either some relation of agency already existing 
or expected to exist between himself and Murphy, relative in some 
way to Murphy’s claim against the land; thereupon he, in effect, 
constitutes Brashear his (Murphy’s) attorney to ‘settle the same,’ 
directing him as such attorney for him (Murphy), not the mutual 
trustee of both himself and McCormick, but his attorney, to take 
the proper steps to ‘close it out.’ The duties and powers conferred 
authorized Brashear to act for Murphy as Azs attorney; such attor- 
neyship may have been that of attorney in fact or an attorney at 
law, and the authority given empowered him to require the trustee 
to sell, and thus ‘ close out’ the business in hand. It did not profess 
to do more; and if more was intended, its expression was withheld 
from the writing. It certainly did not appoint Brashear a substi- 
tute trustee.” 

We have again examined the question, and finding no reason for 
changing our views, we adhere to the construction given to the in- 
strument on the former appeal. 

In the case of Jacobs v. McClintock, 53 Tex., 81, as in this case, 
the deed of trust provided for the appointment of a substitute trustee, 
to be made under the hand and seal of the cestui gue trust; there 
the appointment was in due form, except the seal or scroll was 











Curverat v. McCormick. [Galveston Term, 





Opinion of the court. 





omitted, and this was urged as fatal; but the court said: “The mere 
omission of a seal would not render invalid the execution of a power 
otherwise valid.” Here the question is not one respecting an infor- 
mality in the execution of the instrument by which the substituted 
trustee is appointed, but it is where the omission is one of essential 
substance. The terms used in the instrument do not constitute 
Brashear a substituted trustee, and hence it is not a question respect- 
ing the defective execution of a power, as there is no power con- 
ferred upon him to execute the trust. 

In this attitude of the case, the court correctly excluded the evi- 
dence of Murphy, which was offered to show, without regard to the 
terms of the writing, that he did intend to appoint Brashear substi- 
tuted trustee. The legal effect of such an instrument can never be 
destroyed in that way by oral evidence. The intention and legal 
effect must be derived from a fair construction of the writing, 
without regard to any latent intent that might be lingering in the 
mind of the party who executed the same. 

Appellee relied in the court below upon a deed duly executed by 
Michael McCormick to him, for this land, dated January 15, 1868, 
and recorded the next day. This deed expressed a consideration of 
$5, and contained a clause of general warranty of title. As appears 
from the evidence, the grantor Michael McCormick is the father of 
appellee. It is claimed by appellant that, from these circumstances, 
the deed must be considered as a gift, and hence the court erred in 
excluding the evidence offered by him to show that Michael Me- 
Cormick did in 1872 ratify the sale made by Brashear in 1871. 

To this proposition we cannot yield assent, for whatever interest 
Michael McCormick then had in the land passed to and vested in 
the appellee by apparent onerous title. Having thus conveyed the 
land by onerous title to appellee, the grantor could not thereafter 
ratify the subsequent illegal sale made by Brashear, and thereby 
defeat his conveyance to the appellea 

We conclude, and so report, that the judgment ought to be 
affirmed. 

AFFIRMED. 


[Opinion adopted February 2, 1883.] 
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Tue Merapver Company v. Toomas ARINGDALE. 
(Case No. 1359.) 


1. QUASHING AN EXECUTION.— An execution cannot be quashed after it has per- 
formed its functions and has been returned by the sheriff. 


2. Executrron.— A claimant of property seized under execution will not be heard to 
assert its invalidity unless it be void. 
3. Same.— An execution issued on a dormant judgment is not void, but voidable 


merely. 

4. Morion TO QUASH EXECUTION.— Only such defects as are apparent on the face of 
an execution, and the records on which the questions presented by a motion to 
quash the execution arise, can be reached by such motion. 

5, Same.— A third party desiring to attack the validity of an execution which is void- 
able only should do so by direct pleading, or exceptions filed in the nature of a 
demurrer to the sufficiency of evidence, in case the supposed defect renders it void, 
or by tendering an issue of fact under the direction of the court. Unless the execu- 
tion be attacked in some such way, no presumption will be indulged in favor of a 
judgment declaring the invalidity of the execution, notwithstanding there is 
neither statement of facts or bill of exceptions in the transcript. 


Error from Waller. Tried below before the Hon. Wm. H. Burk- 
hart. 

An execution issued out of the district court of Waller county, 
April 27, 1880, in favor of plaintiffs in error and against E. P. Als- 
bury, which was on the 28th day of April, 1880, levied upon per- 
sonal property found in the possession of .E. P. Alsbury, a part of 
which was claimed by Thomas Aringdale through his agent, E. P. 
Alsbury, who filed his claim bond and affidavit, dated April 30, 
1880, for the trial of the right of property. October 9th, claimant 
filed his motion to quash the execution for the following reasons: 
First, because at the time of the issuance of the execution more 
than one year had elapsed since the recovery of the judgment upon 
which the execution issued, and that no execution had issued thereon 
prior to the one now sought to be quashed; that the judgment, 
therefore, was, at the time of the issuance‘ of execution, dormant, 
and there was no authority for the issuance of said execution. 
Second, because the execution was not authenticated by the seal of 
the court, as required by law. 

The motion was, on the 18th day of April, 1881, sustained for 
the reasons therein stated, and the cause dismissed. 

The judgment recited that “on this day came on this cause for 
trial, and came on defendant’s motion to quash execution for reasons 
therein set forth; thereupon plaintiffs offered to prove by record 
evidence that the judgment has been revived, which was _per- 
mitted by the court, to which defendant excepts; and upon hearing 
the evidence and argument of counsel, and having duly considered 
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and understood the said motion,” etc. The judgment proceeded 
then to adjudge the law upon the motion in favor of the defendant 
and to dismiss the cause. 

The plaintiffs prosecuted their writ of error to the supreme court, 
and assigned as error: 

Ist. The court erred in sustaining defendant’s motion to quash 
the execution. 

2d. The judgment or decree of record is not the judgment or 
decree asked for in defendant’s motion to quash, and the court erred 
in rendering the same. 

The execution was issued on the 27th day of April, 1880, return- 
able October 4, 1880, and was returned or filed in the district court 
September 9, 1880, with the indorsement showing the levy April 
28, 1880, and that defendant in error had claimed the said property 
and filed his oath and bond. The oath and bond bear date April 
30, 1880. The bond purports to have been filed in the district court 
September 9, 1880, and the oath April 9, 1880. The motion to 
quash was filed October 9, 1880, and acted upon April 18, 1881. 

The execution was as follows: 

Srare or Texas. ) 
County of Waller, { 

Tue State or Texas, to the sheriff or any constable of Waller county, 
greeting: 

Whereas, at a regular term of the district court held in and for 
the county of Waller, on the 13th day of July, A. D. 1878, the 
Meader Company, by the judgment of the said court, recovered 
against E. P. Alsbury the sum of $1,563.50, as also the further sum 
of $11.10 for cost in this behalf expended, and the further cost of 
executing this writ, as of record is manifest: 

Therefore you are hereby commanded that of the goods and 
chattels, lands and tenements of the said E. P. Alsbury, you cause 
to be made the sum of money aforesaid, and have you the same 
before said court to be held at the court house thereof, in the city 
of Hempstead, on the first Monday in October, A. D. 1830, it being 
the 4th day of October, 1880, to render unto said court this writ, 
with your return thereon, showing how you have executed the same. 

Herein fail not, under penalty of the law, and of this writ make 
due return. 

Witness: L. McDade, clerk of the district court aforesaid, and the 
seal thereof affixed at office, in the city of Hemp- 
stead, this the 27th day of April, 1880. 

L. McDanpr, 
Clerk Dist. C. W. Co. 


In District Court, to October Term, 1880. 


[SEAL. | 
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IT. M. Browne, E. Blane and A. J. Harvey, for plaintiff in 
error. 

I. The execution was functus offictt at the time defendant’s mo- 
tion to quash was filed, and the motion to quash came too late. The 
execution was issued on the 27th day of April, 1880, returnable Oc- 
tober 4, 1880, and was returned or filed in the district court Septem- 
ber 9, 1880, with the indorsement showing the levy April 28, 1880, 
and that defendant in error had claimed the said property and filed 
his oath and bond. The oath and bond bear date April 30, 1880. 
The bond purports to have been filed in the district court September 
9, 1880, and the oath April 9, 1880. The motion to quash was filed 
October 9, 1880, and acted upon April 18, 1881. Scott & Rose ». 
Allen, 1 Tex., 512; Toler & Crosby v. David Ayers, 1 Tex., 399; 
Portis v. Parker, 8 Tex., 28; Herman on Executions, p. 621, sec. 
404, and cases cited. 

Il. If the execution was not void, but voidable only, the claimant 
to the property was not entitled to assert its invalidity in the pro- 
ceeding to try the right of property, and have the same quashed 
for the reasons specified in his motion. Earl v. Thomas, 14 Tex., 
591; Portis v. Parker, 22 Tex., 707; Boggess v. Howard, 40 Tex., 
157, 158; also, Latham v. Selkirk, 11 Tex., 320. 

III. The execution was not void. Boggess v. Howard, 40 Tex., 
158; Sydnor v. Roberts, 13 Tex., 618, 619; Hancock v. Metz, 15 
Tex., 204; Hawley v. Bullock, 29 Tex., 224; Anderson ». Richard- 
son, 21 Tex., 287; Pasch. Dig., sec. 12,496, and cases cited; Herman 
on Executions, sec. 326, p. 403; Oxley v. Wizzle, 3 Morph., 250; 3 
Wash. C. C., 184; 6 Yerg., 518; 4 Wend., 222; 17 Johns., 274; 4 
Litt., 309; Noe v. Commonwealth, 6 J. J. Marsh., 514. 

IV. The defendant’s motion to quash the execution should have 
been acted on by the court at the October term, 1880, and not 
afterward. 

V. Laches will prevent an execution from being quashed or set 
aside; as making the motion six months after the levy and delivery 
of claimant’s oath and bond to the sheriff. Herman on Executions, 
sec. 404, p. 621. 

VI. The burden of proof was on Thomas Aringdale to establish 
his right to the property by evidence, and until he did so he was ¢ 
stranger to the execution and judgment, and had no right to inquire 
into the validity thereof. The property was personal property, and 
in the possession of defendant in execution at the time of the levy. 
Latham wv. Selkirk, 11 Tex., 314; 14 Tex., 322; Sydnor v.. Roberts, 
13 Tex., 510; Herman on Executions, sec. 403, p..619. 

Vor. LVIII— 29 
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T. J. Teese, for defendant in error. 

I. The motion to quash the execution was in the nature of a spe- 
cial exception to pleadings, and was filed at the earliest time it could 
have been, viz., at the first term of the court after the levy. 

II. The execution was void. The execution appeared on its face 
to be a first execution, issued on the 27th day of April, 1880, upon 
a judgment recovered on the 13th day of July, 1878. Defendant 
in error promptly made this objection, by motion to quash the exe- 
cution on this ground, at the first term of the court. Rev. Civ. 
Stats., art. 2281; Bennett v. Gamble, 1 Tex., 124; Scott & Rose v. 
Allen, id., 508; Fessenden v. Barrett, 9 Tex., 477; Latham ». Sel- 
kirk, 11 Tex., 314. 

III. The claimant had the right to object that the execution was 
issued upon a judgment dormant at the time, upon the authority of 
Latham ». Selkirk, 11 Tex., 314. The objection urged by the claim- 
ant in that case was precisely the same as that urged in this case, 
and the court, in effect, decided that the objection would have been 
good, had it been made, as in this case, upon the trial of the case. 


Watker, P. J. Com. Arpr.— The motion to quash the execution 
came too late, even though it had been made by the defendant in 
execution. The execution had been returned, and the motion was 
filed after the return day of the execution. The execution was, in 
fact, returned and actually filed in court before the motion was 
entered. Scott & Rose v. Allen, 1 Tex., 508. 

The claimant was not entitled to assert the invalidity of the exe- 
cution (it being against another person) unless it was void. Portis 
v. Parker, 22 Tex., 707; Hancock v. Metz, 15 Tex., 205; Webb »v. 
Mallard, 27 Tex., 80. Upon its face it is not void for either of the 
reasons assigned in the motion. As copied in the record, it pur- 
ported to have been issued under the seal of the court duly affixed; 
and so far as concerns the first ground of the motion, it has been 
repeatedly decided by the supreme court that an execution is not 
void because issued on a dormant judgment; that it is voidable 
merely. Boggess v. Howard, 40 Tex., 158, and several cases cited 
from our reports. See also Riddle v. Turner, 52 Tex., 150. 

Defects only that are apparent on the face of the execution and 
records on which the questions presented under the motion arise can 
be reached by the motion to quash. Hill v. Cunningham, 25 
Tex., 32. 

There is neither statement of facts nor bill of exceptions in the 
record to show anything more than the pleadings of the parties. 
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Every presumption, therefore, will be indulged in favor of the judg- 
ment; and it will be intended that whatever evidence could have 
been adduced properly under the issue, was presented in support of 
the judgment, and that it was sufficient to maintain its correctness. 

It is clear that no evidence could have been adduced on an issue 
like this — an issue which was required by its very nature to be de- 
termined upon the face of the record as a question of law — which 
could warrant a judgment of dismissal of the cause. 

Our conclusion is that the court erred in sustaining the motion to 
quash the execution, or in holding, if it were obnoxious to the first 
ground urged in the motion against its validity, that such defect 
could be rendered available by ‘the defendant in this action to dis- 
miss the proceedings under the levy. 

The. proper mode of raising questions like those presented in the 
motion to quash is to do so by direct pleading, as by exceptions 
filed in the nature of a demurrer to the sufficiency of the execution, 
in case the supposed defect renders it void, or by tendering an issue 
of fact under the direction of the court as to the validity of the 
execution as against third persons. The record in this case suggests 
the idea that the parties and the court treated the motion as present- 
ing an issue of fact, which was determined upon its merits upon a 
hearing by the judge, with evidence adduced upon the issues made 
by the motion. A motion to quash an execution for specified reasons 
of invalidity is not such a pleading or paper as furnishes a basis 
for such course of proceeding, and hence no intendment can be in- 
dulged to support the judgment upon facts proven, notwithstanding 
there is no statement of facts nor bill of exceptions. Under the 
motion the questions were triable only upon the face of the record, 
and it is apparent from it that the execution was issued under the 
seal of the court; and as a matter of law, so far as the objection is 
made on account of the dormancy of the judgment, we have seen 
that the defendant cannot invoke it in his favor. 

The judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion approved January 29, 1883.] 
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Saprmne & East Texas R’y Co. v. H. W. Joacurnt. 
(Motion No. 749.) 


1. Practice — Bint or Excertions.— The statute (R. S., art. 1363) which requires 
a bill of exceptions to be presented for the judge's allowance and signature dur- 
ing the term and within ten days after the conclusion of the trial, construed to 
mean that the presentation may be made within ten days after the date of the 
entry of an order overruling a motion for new trial. In contemplation of the 
statute, the overruling a motion for a new trial is the conclusion of the trial. 

2. STATEMENT OF FACTs.— The transcript snows that the statement of facts was 
made out by the judge trying the cause, he certifying that counsel had ‘failed to 
agree.”’ A motion was made, supported by affidavit, to strike out the statement 
of facts because appellant's counsel did not submit his statement of facts to ap- 
pellee or his counsel for inspection, as required by art. 1377, R. 8. It being 
shown that the judge had in bis possession appellee’s statement of facts when 
that of appeliant was presented to him, and that the statement of facts made up 
by the judge was made up partly from each, the motion was overruled. 

3. Brrers.— The rules of court do not require more than one brief to be filed on the 
first day of the assignment. ‘The others are in time if filed before the hearing of 
the caus* 


Aprprat from Jefferson. Tried below before the Hon. W. H. 
Ford. 

In this cause the following motion was filed by appeliee’s 
attorney. 

“ And now comes the appellee, H. W. Joachimi, by his attorney 
in this cause, and moves the court to scrike out the bill of exceptions 
of the appellant, the Sabine & East Texas Railway Co., for the 
following reason, namely, because the said bill of exceptions, con- 
taining two exceptions, was not filed within ten days after the 
entry of the judgment in the cause in the district court. The cause 
was tried, verdict rendered, and judgment entered on the 24th day 
of November, 1882, and the bill of exceptions was not filed until 
December 5, 1882. R. S., art. 1363. 

“Tom J. Russert, Attorney for Appellee. 

“The appellee H. W. Joachimi, by his attorney, moves the court 
to strike out the statement of facts as appears in the transcript in 
this cause, because the rules of the court and the statute (R. S., arts. 
1377, 1378) were not complied with, in this, that the appellant, nor 
its attorneys, did not submit the statement of facts to the appellee 
H. W. Joachimi, or Tom J. Russell, his attorney, for inspection and 
acceptance or rejection, before the same was presented to the judge 
of the district court of Jefferson county, who tried the cause for 
his approval, as appears by the appended affidavit. 

“Tom J. Russerx, Attorney for H. W. Joachim. 
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“Tne Srare or Texas, Counry or GALveston. 

“ Before me, the undersigned authority, personally appeared Tom 
J. Russell, attorney of record in the cause No, ——, Sabine & 
East Texas Railway Co., appellant, v. H. W. Joachimi, appel- 
lee, who, being duly sworn, says that he was the attorney for 
the plaintiff H. W. Joachimi v. Sabine & East Texas Railway 
Co., defendant in the court below; that judgment was given on 
the trial for the plaintiff, and that defendant appealed; that an 
order was taken by defendant of ten days’ time after adjourn- 
ment of court, in which to prepare and file a statement of facts; 
that the court adjourned on December 5, 1882; that he, affiant, has 
an office in the city of Beaumont, county seat of Jefferson county ; 
that he was in his office during office hours during the days as fol- 
lows: On Wednesday, December 6th; Thursday, December 7th; 
afternoon of Friday, December 8th; on Sunday, December 10th; on . 
Tuesday, December 12th, and on Wednesday, December 13, 1882; 
and that during that time, the days above named, nor at any other 
time previous to the filing of said statement of facts, December 15, 
1882, did the appellants, the defendants below, or their attorneys of 
record, O’Brien & John, nor other person on behalf of appellants, 
present to affiant the statement of facts in said cause for inspection, 
so that he could agree to or reject the same; and that affiant never 
saw the statement of facts as made up by appellant or its attorneys 
before the same was filed in the office of the district court of Jeffer- 
son county; and affiant is informed by H. W. Joachimi, appellee, 
that no statement of facts in said cause was ever presented to him 
for inspection, by appellant, its attorneys or other person, from and 
after the adjournment of the court December 5, 1882, and on or be- 
fore the 15th day of December, 1882. Tom J. Russert. 

“ And further, the appellee in this cause moves the court to dis- 
miss this cause, namely, the Sabine & East Texas Railway Com- 
pany, appellant, v. H. W. Joachimi, appellee, because the appeal is 
not properly perfected, in this, that there is only one copy of appel- 
lant’s brief filed in this court in the cause, as the rules require. 

“Tom J. Russett, Attorney for Appellant. 

“The above affidavit was sworn to and subscribed before me this 
16th day of January, A. D. 1882. 

“Dan’t D. Arcuison, Clerk.” 

Appellant’s counsel filed the following answer to the foregoing 
motion, January 16, 1883: 

“ And now comes George W. O’Brien, attorney for appellant, and 
being duly sworn, says: That having several statements of facts to 
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prepare in other cases during the time allotted after the term, he 
had not completed them until about the expiration of the time, and 
the judge being at Woodville, he took it for granted that T. J. Rus- 
sell, Esq., had, in this cause, notice of appeal having been given, pre- 
pared a statement for appellee, and took his statement for appellant 
to the judge at Woodville, and found in the hands of the judge the 
appellee’s statement made up by the said T. J. Russell, Esq., a part 
whereof, in the writing of the said Russell, Esq., was adopted by 
said judge and made a part of the statement which is a part of the 
record. Gro. W. O'Brien. 
“Sworn to and subscribed before me by the said Geo. W. O’Brien 
this 17th day of January, A. D. 1883. 
“Dan's D. Arcuison, Clerk.” 


Wir, Curer Justtcr.— This motion has three objects — one to 
strike out the bill of exceptions, another to strike out the statement 
of facts, and the third to dismiss the cause because appellant has 
filed only one copy of brief. As to the first, the ground relied upon 
is that it was not filed within ten days after the entry of the judg- 
ment in the cause. The verdict and judgment were entered on the 
24th of November, 1882, and the bill of exceptions was filed on the 
5th of December following. Art. 1363, R.S., is to the effect that 
the bill of exceptions must be presented to the judge for his allow- 
ance and signature during the term and within ten days after the 
conclusion of the trial. Art. 1364 provides that the judge shall 
submit the bill to the adverse party or counsel, and if the same is 
found correct, sign without delay, and file it with the clerk during 
the term. It is questionable whether or not the statute requires the 
filing of the bill to occur within the ten days, or only the presenta- 
tion of it to the judge. If just before the expiration of the tenth 
day the bill should be presented to the judge, he might not be able 
to have it examined by the opposite counsel, and passed upon by him 
and filed, before the time limited expired. The term “ without 
delay ” is somewhat indefinite, and cannot be measured well by days, 
but should be determined by the circumstances of each case. How- 
ever, it is unnecessary to pass authoritatively on this, as we overrule 
this objection for another reason. 

The statutory limit is ten days after the conclusion of the trial. 
The appellee’s counsel construes this to be the date of the rendition 
of the verdict and judgment. This may be the ordinary acceptation 
of the term “conclusion of a trial,” but we are disposed not to con- 
fine it to that time, but to extend it to the date of the entry of the 
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order overruling a motion for a new trial. We consider that so long 
as the case stands open for the consideration of the court at the 
term during which the trial occurs, it cannot be considered as con- 
cluded. In some states the final judgment is never entered until 
the motion for a new trial has been passed upon, for the verdict may 
be set aside upon such motion. With us the practice is different, 
but the trial is no more at an end by the rendition of the judgment 
here, than in those states it would be by the entry of the verdict. 

There is the more reason for this construction in reference to bills 
of exception, because there can be no necessity for using them unless 
the motion for new trial is overruled. It is frequently the case that 
a motion for new trial is not taken up until more than ten days have 
expired since the rendition of the judgment. Should the motion be 
granted, the statute has required a party to perform a useless labor, 
which could never oecur if these bills were not required to be filed 
till after the motion for new trial had been determined by the court. 
We prefer to give the statute this construction and to fix the prac- 
tice according to this rule, which we think a fair interpretation of 
its language and of greater convenience to the profession. This 
objection, therefore, is not sustained. 

As to the second ground of the motion, it is based on the fact 
that appellant’s counsel did not submit to the appellee or his attor- 
ney for inspection his statement of facts, as required by article 1377 
of the Revised Statutes, but that the court made out the statement 
as if upon a disagreement of the attorneys in the cause. 

The record shows that the statement is so certified by the judge. 
The affidavit accompanying the motion shows that appellee’s coun- 
sel was in his office at the place where the suit was tried for a week 
after the adjournment of court, and no statement of facts was pre- 
sented to him for examination. This is explaingd by the fact that 
the judge had left the place of trial and gone to another county, 
and had in his possession a statement of facts made by appellee’s 
counsel when that made by appellant was presented to him. It is 
also shown that the statement of facts in the record was made up 
by the judge partly from the paper given him by appellee's counsel 
and partly from that given him by appellant’s counsel. 

Under these circumstances, we do not think this objection should 
prevail, It has been held that where the judge alone signs a state- 
ment of facts, it will be presumed that the parties could not agree 
upon one. Harlan ». Haynie, 9 Tex., 459. 

If he certifies that they could not agree, as in this case, the pre- 
sumption is much stronger that the fact was such, or that in his 
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opinion it was impossible that they could come to an agreement. 
From what circumstances he formed this conclusion it is not for us 
to inquire. He had the two statements in his possession, and from 
an inspection of their contents he might have concluded that they 
were so wide apart in their recollections of the evidence that they 
never could come to an agreement. Suffice it to say that he has 
certified in such a manner as to render the statement a proper one, 
and we will not strike it out because of facts outside of the record, 
which, if true, would question the propriety of the conclusion which 
is set forth in his certificate. This objection, therefore, must be 
overruled. 

As to the third paragraph of the motion which is made a ground for 
dismissing the cause, it is sufficient to say that the rules do not require 
more than one brief to be filed on the first day of the assignment. 
The others will be in time if filed before the hearing of the cause. 
Rule 37 of Supreme Court. 

The motion is denied. 

Denteb. 

[Opinion delivered January 18, 1883.] 





Tue Sasine & E. T. Ry Co. v. H. W. Joacumn. 
(Case No. 1545.) 


1, DAMAGEs, MEASURE OF.— The plaintiff gave a railway company free right of way 
across his land, but stipulating that it should not cause an overflow of water on his 
field, which the road contracted that it would observe by constructing a water-way 
large enough to prevent overflow. The road violated its contract by constructing 
an insufficient water-way (which it failed to remedy when cautioned by plaintiff 
that it would cause Aim injury), whereby much of plaintiff's growing crop of vege- 
tables was destroyed and unplanted ground injured, greater labor being required 
to prepare it for planting by reason of the overflow. In an action for damages 
against the company, held, 

(1) The damages to which plaintiff was entitled were such as are recoverable in 
an action of trespass. 

(2) The plaintiff was entitled to recover only actual damages. 

(3) The measure of his actual damage to the growing crops was the difference 
between the value of such crops immediately after the injury and their value im- 
mediately before. 

(4) The inquiry as to value should be confined tothe very time of the destroying 
flood, and the very place where it occurred, and should not extend to the date of 
the maturity of the crops nor to the place where it would usually find a market. 

(5) The measure of damages for injury to the unplanted ground would be the 
cost and expense of restoring the land to its former condition, and the loss occa- 
sioned by being deprived of the use of the same, with interest. No account of 
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loss of profits by consequent delay in getting the crop to market can enter into the 
estimate. 

(6) The rule for damages here announced is confined to the exact state of facts 
made by the record. 


Arrrat from Jefferson. Tried below before the Hon. W. H. 
Ford. 


The opinion sufficiently states the case. 


O Brien & John, for appellant. 

III. The -ourt erred in permitting plaintiff to testify (as 
a witness) what would have been produced by his ground that was 
planted in certain vegetables, growing at the time of the flooding of 
his land, and what gross sums would have been realized for each 
kind and lot of the vegetables in the Beaumont market if the ground 
had not been overflowed by water, without any attempt at the proof 
of the expense to be incurred in cultivating them to maturity and 
in marketing them, as a measure of the damages of plaintiff sus- 
tained by the flooding of his lands, over the objection of defendant 
that such was not the legal method of proving plaintiff's damages, 
but that he should prove his actual loss, with interest thereon, ete. 
Smith ». Sherwood, 2 Tex., 464; Close wv. Fields, 13 Tex., 626; 
Cole v. Tucker, 6 Tex., 266; Sedgwick on Damages, par. 36 and 37. 
. VI. The court erred in the second and third sections of 
the charge, in that the jury was not sufficiently or correctly in- 
structed as to the measure of damages in this cause. Mims v. 
Mitchell, 1 Tex., 443; Wright v. Wright, 3 Tex., 168; Carter v. 
Wallace, 2 Tex., 206; Paul v. Perez, 7 Tex., 345; Chrisman v. Miller, 
15 Tex., 160; Denison v. League, 16 Tex., 406 et seg.; Thompson »v. 
Shannon, 9 Tex., 537; Mitchell v. Zimmerman, 4 Tex., 78, 79; Love 
v. Wyatt, 19 Tex., 316; Oliver v. Chapman, 15 Tex., 408; Bradshaw 

v. Mayfield, 24 Tex., 482. 


Tom J. Russell, for appellee. 

. . « IL. The court did not err in permitting plaintiff to prove 
the condition of his various crops, the amount of work performed 
in preparing land and in manuring the same, so that the jury could 
estimate the real value of the crop and the amount of the dam- 
ages by the overflow of water caused by defendant’s negligence. 
For the evidence given on the trial as to the nature of the dam- 
ages in such cases, see H. & G. N. R. R. Co. v. Parker, 50 Tex., 
330; Hope v. Alley, 9 Tex., 394; 30 Tex., 224; Simmons v. Brown, 
5 R. L., 299, in Sedgwick’s Leading Cases on Measure of Damages, 
694, and cases cited. 
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Witur, Curer Justice.— Appellee sued the Sabine & East Texas 
Railway Company to recover damages for the loss of a growing 
crop of vegetables and for temporary injury to land caused by an 
overflow of water, resulting from the negligent manner in which 
appellant’s railway was constructed upon land of appellee at and 
near the place where the damage occurred. 

The petition charged that plaintiff below gave the company the 
right of way across the land free of cost, but with a stipulation 
that the road should be so constructed that it should not cause an 
overflow of water on the premises of the plaintiff, and over his field 
in particular; and that defendant promised that the passage way for 
the water through the grade of the road should be sufficiently large 
to carry off all drainage water from the surface of the land on the 
east side of the grade, the natural drainage of the water falling on 
plaintiff's premises being from east to west, and said premises lying 
west of the railroad. It was charged that the road, instead of being 
constructed in this way, was so negligently built that it did not allow 
free egress to the water, but backed it upon plaintiff's garden and 
premises to some depth, causing the destruction of a large portion 
of the crop of vegetables which he was growing for market, and 
injuring the unplanted ground in such a manner as to delay its 
preparation for use, and render it more difficult of cultivation. 

It was also charged that previous to the date of the injury com- 
plained of, the attention of the company’s agent was called by 
plaintiff to the manner in which the road was constructed, and to 
the damage that must naturally result to the premises in case of a 
heavy fall of rain, and that the agent promised to remedy the de- 
fects in the road, but it was never done. Plaintiff claimed as the 
measure of his damages what the crop would have brought in the 
market at Beaumont, the county site of Jefferson county. As dam- 
ages to the unplanted land, he claimed the value of the additional labor 
required to prepare it for planting, and which would not have been 
necessary had the soil not been hardened by the overflow. He fur- 
ther claimed that he was thereby delayed in planting this portion of 
his crop, and hence was later in getting it to market, and obtained, 
for this reason, a less price for it, as vegetables always sold better 
early than they did late in the season. He also alleged the defend- 
ant’s negligence to have been wilful, and claimed punitive damages. 

A demurrer and general denial were pleaded by defendant. Upon 
the trial plaintiff offered himself as a witness to prove the contract 
between himself and the company. Defendant objected on the 
ground that the contract was admitted to be in writing, and was 
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the best evidence of its contents, and that defendant had not re- 
ceived notice to produce it on the trial, and hence parol evidence 
was inadmissible. The court overruled the objection, and the 
plaintiff was allowed to give parol evidence of its contents. The 
testimony on the part of the plaintiff substantially supported the 
averments of his petition, the proof being, however, that a large per- 
tion, and not the whole of his crop, was destroyed. In some partic- 
ulars there was conflicting evidence offered on the part of the 
defense. Among other things, that the plaintiff was allowed to prove, 
over the objection of defendant: “ What would have been produced 
by his ground that was planted in certain vegetables which were 
growing at the time of the flooding of his land, and what gross 
sums would have been realized for each kind and lot of the vege- 
tables in the Beaumont market, if the ground had not been over- 
flowed by water.” Among other objections interposed to this ‘ 
evidence was that “it was not the correct and legal method of prov- 
ing the damages of plaintiff, but that he should prove his actual loss 
with interest thereon from the time it occurred, and any profits 
only which plaintiff was by defendant’s acts prevented from mak- 
ing.” The charge of the court as to the measure of damages in 
case the allegations of the petition were sustained was substantially 
as follows: “ That the jury would find such sum of money by way of 
actual damages, as they believed, from the evidence, the plaintiff 
had sustained to his crop, and extra labor incurred thereby, as alleged 
in his petition (if any), by reason of such overflow of water,” ete. 

The jury found for the plaintiff $500, and judgment was entered 
accordingly ; and a motion for new trial having been overruled, de- 
fendant appealed, assigning as error, amongst other things, the ral- 
ing of the court as to the measure of damages, as set forth in his 
bill of exceptions. 

The case made by the petition and by the plaintiff's evidence is 
that of a breach of contract for building the railroad in a specified 
manner, and the wrongful and negligent construction of it in such 
a Way as to injure the plaintiff's property in a material degree. 
The damages are therefore such as are recoverable in an action of 
trespass; more especially as, after notice to the defendant that they 
were almost certain to occur, it did nothing to provide against them, 
but negligently permitted the road to remain in the same condition, 
thereby endangering the rights and property of the plaintiff. 

It, is to the exact state of facts as made by the record that the 
rule of damages established in this opinion is to be confined. The 
court below did not lay down any special measure of damages, but 
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merely charged the general principle that the plaintiff should re- 
cover his actual damages and the value of the extra labor caused by 
the overflow. That the plaintiff was entitled to recover only the 
actual damages consequent upon the partial loss of his crop is cor- 
rect upon the facts proved; but what is the measure of such actual 
damages? The court should have instructed the jury upon this 
question; and whilst its failure to do so might not be error, when 
no proper charge on the point was asked by the defendant, its ad- 
mission of evidence to prove a particular measure of damages must 
have had a tendency to mislead the jury, and make them believe 
that such was the measure authorized by the facts. We are of 
opinion that in the admission of this testimony the court erred, and 
for such error the judgment must be reversed. 

We have no decisions of our own court establishing the measure 
of damages in such a case as this, and but few of other courts ex- 
actly adapted to the facts proven on the trial below. In cases of 
contract, at least, the tendency of our decision has been not to 
allow the recovery of profits the least uncertain in their character. 
Stark v. Alford, 49 Tex., 260; Jones v. George, 56 Tex., 149. Nor 
should they be allowed in a case like the present, although more 
nearly assimilated to an action of trespass, unaccompanied by any 
acts of oppression, malice or wilful and gross misconduct on the 
part of the wrongdoer. 

Damages are allowed for the purpose of placing the injured party 
as near as possible in the same condition as he was at the moment 
the injury occurred. When loss of property has happened, the 
value of that property at the date of the loss, with interest from 
that time till judgment, is considered a fair compensation. Where 
a partial loss has resulted the same ruleshould prevail; but the more 
accurate manner of arriving at its value, would be to deduct its 
worth immediately after the injury from what it was immediately 
before. And such we deem the reasonable rule in the cause now 
under consideration. The jury should have ascertained the value of 
the vegetables lost by the flood, or the difference between the value 
of those saved and the whole crop before the overflow damaged it; 
and, counting the interest upon such value from the date of the in- 
jury down to the date of their verdict, have found that amount for 
the plaintiff, if they concluded he was entitled to damages at all. 
Such inquiry as to value should be confined to the very time of the 
destroying flood, at the very place where it occurred, and should 
not be extended to the date of the maturity of the crop, nor to the 
place where it would usually find a market. The value of a grow- 
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ing crop of vegetables may be difficult of estimation, but it has a 
value different at the various stages of its growth, which may be 
readily established, and to the proof of this should the evidence be 
confined. 

We are not without authority for the rule of damages laid down 
in this opinion. Mr. Field in his work on Damages, § 742, says 
that when by the wrongful act of the defendant the lands of the 
plaintiff have been injured by overflow, he may recover as damages, 
when the injury is less than a total destruction of his rights, but of 
a permanent character, the difference between the value of the 
property before the injury and immediately after. When the in- 
jury is to the crop growing upon the land, the same rule would be a 
just and equitable one. See also Schuylkill v. Farr, 4 Watts & S$., 
362. 

So in Foote v. Merrill, 54 N. T., 490, it is said that the measure 
of damages for destroying plaintiff’s trees was their value as they 
stood on the land at the time. So in Gresham v. Langton, 51 Ala., 
505, it was suggested that when growing crops were destroyed, the 
value of the crops at the time might be taken as the measure of 
damages; and the amount of probable crop, had not the injury been 
committed, could not be considered. 

As to the injury caused by the overflow upon the land upon 
which no vegetables had been planted at the time of overflow, the 
rule of damages is more difficult to lay down. It is believed, how- 
ever, that the correct rule is that which is thus expressed by the same 
author in the section above quoted. When the injury is of a slight 
or temporary character, it is the duty of the injured party to use rea- 
sonable care to protect himself from injury, and he may recover 
such damages as cannot thus be avoided, together with reasonable 
expenses and value of time spent for this purpose. Field on Dam- 
ages, § 742. In this case it would be the cost and expense of restor- 
ing the land to its former condition, and the loss occasioned by 
being deprived of the use of the same, with interest. Id. But no 
account of loss of profits by consequent delay in getting the crop to 
market should enter into the calculation. 

We deem it unnecessary to express any opinion upon the ruling of 
the court upon the objections to the oral testimony offered to prove 
the contract by which the right of way was granted, as upon 
another trial the proper notice to produce the instrument can be 
given, or the pleadings can be so amended as to charge its possession 
to be in the defendant, and thus do away with all question upon 
the subject. And we pass by the general demurrer of defendant to 
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the petition, as the latter can be amended so as to claim damages 
in accordance with this opinion, or a demurrer can be framed to 
reach the very defect in it complained of in this court. 

For the error of the court in admitting the testimony offered by 
plaintiff as to the measure of damages, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 30, 1883.] 





Tue Crry or Corpus Curistt v. Joun Worssner. 
(Case No. 1383.) 


1. City WARRANTS, MAY BE ISSUED WHEN.— The issuance of city warrants on ac- 
count of expenses of a city, which do not exceed the current revenue derived from 
taxation, permitted by law to be levied to meet current expenses, and such other 
revenue as a city may have from other sources than taxation, cannot be said to be 
the creation of a debt prohibited by law unless a special tax be levied to meet the 
interest and create a sinking fund. 

2. CONSTITUTION AND STATUTE CONSTRUED.—Sec. 5, art. XI, of the constitution of 
the state, and art. 427 of the Revised Statutes, construed. 

5. CITY ORDINANCE — STATUTE CONSTRUED.— An ordinance which practically pro- 
hibits the payment of any debt contrac.ed before a specified time, unless in the 
discretion of the officer intrusted with the only fund from which payment can be 
made, he should see proper to make payment by compromise or otherwise, and 
this without reference to the justness of the debt or the condition of the city treas- 
ury, is not authorized by art. 372, R. S., and is void when passed by a city incor- 
porated under the general laws of the state. 

4. INTEREST-BEARING CITY WARRANTS — SPECIAL TAX.— Cities have power under 
the general laws (R. S., art. 419) to issue to their creditors interest-bearing evi- 
dences of debt; but when the city has an ample revenue outside of that which 
the law authorizes to meet current expenses, to meet such obligations, a special tax 
for that purpose would be without authority of law. 

5. MANDAMUS AGAINST CITY TO COMPEL PAYMENT OF WARRANTS.— See opinion 
for facts under which it was held that a mandamus properly issued at the suit of 
the holder of a city warrant who had obtained judgment to compel the aldermen 
and officers of the city to pay over to him the surplus revenues of the city, over 
its current and ordinary expenses, at the end of each year, until his judgment 
with interest was satisfied. Also where an injunction properly issued restraining 
the aldermen and officers of the city from paying out any funds for purposes other 
than ordinary current expenses of the city government until a judgment was 
satisfied. 


Apprat from Nueces. Tried below before the Hon. John C., 
Russell. 


The opinion states the case. 
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Welch d&& Givens, for appellant. 

I. The authority or power of an incorporated: city to issue treas- 
ury warrants or create a debt, and the ordinances or resolutions of 
the city council of that city authorizing or validating the same, 
should be pleaded in an action upon such treasury warrants or debt 
created. Appellant filed a general demurrer to plaintiffs petition, 
and also specially demurred thereto because said petition failed to 
recite any ordinance or resolution of the city of Corpus Christi au- 
thorizing or creating the debt sued on. The court overruled the 
general “and special “demurrer embracing the above, and appellant 
excepted. Const., art. III, sec. 53; art. XI, sees. 4,5,7; R.S., arts. 
419, 427, 365; City of Marshal v. Bailey, 27 Tex., 686; City of 
Bryan v. Page, 51 Tex., 532; Williams ». Davidson, 43 Tex., 2; Dil- 
lon on Mun. Corp., p. 493. 

II. It is error for a trial court to admit, over objections, as evi- 
dence in a suit for debt, upon warrants, against a municipal corpora- 
tion, such city warrants, until it is shown the conditions precedent 
of their creation, as fixed by statute, have been _complied with. 
Const.. art. IIT, sec. 53; art. XI, secs. 4,5, 7; R. S., arts. 419, 427, 
365, 370, 371, 372; City of Bryan v. Page, 51 Tex., 532; Williams 

. Dev idson, 43 Tex., 2; Mayor vw. Ray, 19 Wall. 468; Glass ». Ash- 
ree 49 Cal., 571; Dillon on Mun. Corp., p. 493, note 2, and pp. 450 
and 451; Cooley’s Const. Lim., pp. 237, 238, 257; Sedgwick on 
Const. of Stat. and Const. Law, p. 411; Merriwether et al. v. Garrett 
et al., 23 Alb. L. J., p. 33. Municipal corporations have in this state 
no power to create debts except in accordance with the constitution 
and law, framed to keep them within bounds. As municipal debts 
can but be the creation of the statute, every condition precedent of 
the statute must be complied with. The creditor is bound to see the 
conditions complied with, and his rights as a creditor are contingent 
upon a strict adherence to the letter of the law by the municipal 
debtor. As his rights as a creditor are derived from the statute, he 
must not only plead facts bringing him within the provisions of the 
statute as a creditor, but the burden of proof is upon him to adduce 
facts in evidence to show himself within reach of the statute. In 
this case, after exhausting her ordinary revenues, a city creates a so- 
styled floating debt of thousands of dollars, and in disregard of 
every constitutional and statutory provision regulating municipal 
indebtedness. The creditor who sanctions the “illegal action and 
risks his money upon such ventures, and absorbs by purchase the 
evidences of such indebtedness, has surely no strength of claim in 
the mere possession of evidence of the illegal transaction; some- 
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thing more is required. The evidence he offers must show upon its 
face an authority of law for his possession; provision made to liqui- 
date the same, as by the constitution and law provided; and how- 
ever great the seeming hardship, if he cannot show an indebtedness 
of the municipality he sues, within the limits and conditions im- 
posed upon it by law, he is without remedy. 

III. It is error to grant a peremptory writ of mandamus against 
a municipal corporation to control the discretionary power of its city 
council and officers, unless refusal or unreasonable neglect be shown 
by them to perform some duty clearly enjoined upon them by law. 
Const., art. XI, sees. 4, 6 and 7; R.S., arts. 370, 3871, 372, 419, 420, 
427, 437; Durrett v. Crosby, 28 Tex., 687; Tabor ». Com’r, 29 
Tex., 508; Horton v. Pace, 9 Tex., 81; Commissioners v. Smith, 5 
Tex., 471; Arberry v. Beavers, 6 Tex., 457; Dillon on Mun. Corp., 
secs. 832, 851, 854, 862, 863. 

IV. The judgment of the court was contrary to the law and the 
evidence, and a new trial should have been granted. No debt shall 
ever be created by any city, unless at the same time provision be 
made to assess and collect annually, a sufficient sum to pay the 
interest thereon and create a sinking fund of at least two per cent. 
thereon. Const. 1876, art. XI, sees. 5, 7; R. 8., art. 427. No order 
on the treasurer of a city shall be paid by him unless said order 
shows upon its face that the city council has directed its issuance, 
and for what purpose. R. S., art. 365. The city council shall have 
the management and control of the finances of the city; shall have 
power to appropriate money and provide for payment of the debts 
and expenses of the city, and to provide by ordinance special funds 
for special purposes, and make the same disbursable only for the 
purpose for which the fund was created. R. S., arts. 370, 3871, 372. 
The city council may also levy, assess and collect taxes necessary to 
pay the interest and provide a sinking fund, to satisfy any indebt- 
edness heretofore legally made and undertaken; but all such taxes 
shall be assessed and collected separately from that assessed and 
collected for current expenses of municipal government. R. S., art. 
437. Municipal corporations can exercise those powers only which 
are expressly or impliedly conferred, subject to such regulations or 
restrictions as are annexed to the grant. Pye v. Peterson, 45 Tex., 
312. The charter by which a municipal corporation is created is 
its organic act. It can do no act and make no contract not author- 
ized thereby. Williams v. Davidson, 43 Tex., 2. And a city cannot 
be bound by an implied contract to do that which it is forbidden to 
do by its charter. City of Bryan v. Page, 51 Tex., 532. 
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McCampbell & Givens, for appellee. 


Srayton, Associate Justice.— This action was brought by John 
Woessner against the city of Corpus Christi, upon forty-eight 
warrants drawn by the mayor and secretary of the city upon the 
treasurer. 

Thirty-two of the warrants, not interest-bearing, were drawn upon 
claims which had been audited by the city council for matters per- 
taining to the current business and expense of the city, of all of 
which the appellee had become the owner. 

Fifteen of the warrants were drawn in favor of officers of the 
city for current salaries, which had been fixed by the city council, 
which had directed that they should be interest-bearing, and they 
were so made upon their faces; of all of these the appellee had 
become the owner. 

The other warrant was drawn in favor of the appellee in cancel- 
lation and settlement of outstanding warrants of which he was the 
owner, Which amounted to nearly double the sum for which the 
warrant was drawn. This warrant was made interest-bearing by 
order of the city council. 

All of the warrants were drawn to meet current expenses of the 
city during the years 1878 and 1879, and it appears that the taxes 
authorized by law to meet the current expenses of the city with 
funds which, it seems, the city derived from certain wharf privi- 
leges, would have been more than sufficient to meet the current ex- 
penses and pay all of the warrants; but in the year 1879 the city 
(by what authority is not shown) appropriated $10,000 of the rev- 
enue arising from its wharf privileges to assist in deepening Corpus 
Christi pass. 

In the beginning of the next municipal year, April, 1880, appel- 
lant passed an ordinance, the third section of which, in substance, 
declares that “all suins of money now in the treasury of the city, 
or that may come into its hands from any source (except school 
funds), be and are set apart and appropriated to meet current ex- 
penses;” and the eleventh section of said ordinance requires the 
city treasurer to transfer all balances in his hands belonging to the 
city (except school funds) to the current expense funds upon 
the books, and appropriating said fund for the expenses of the city 
accruing from the 13th of April, 1880; “and no warrant, scrip, or 
claim of debt, bearing date of issuance or approval prior to said 
13th of April, 1880, shall be paid therefrom, except as may hereafter 
be provided.” 

Vou. LVIII — 30 
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March 8, 1881, appellant passed another ordinance to provide a 
sanitary, street and old-debt compromise fund, authorizing the 
mayor to draw from the wharf company for the city $1,301.12, 
which sum is by said ordinance appropriated and made a special 
fund in the mayor’s hands for sanitary, street and debt compromise 
fund, and to be expended by the mayor for said purposes, or either 
of them, at his discretion. 

May 2, 1881, appellant passed another ordinance, the first section 
of which, in substance, is as follows: “ All the receipts, revenues 
and collections due, or to become due, after March 31, 1881, or to be 
paid to said city from the Central Wharf and Warehouse Company ; 
it being intended by this section of this ordinance that every and 
all receipts of money from every or any source, belonging or com- 
ing to said city, shall be and are hereby appropriated to said current 
expense fund.” 

The second section authorizes the mayor, when in his judgment 
there is a surplus in the current expense fund beyond any demand 
incident to the paying of the current expenses of said city, its offi- 
cers and employees, to use said surplus in the liquidation, by com- 
promise or otherwise, of any old debt of said city of date prior to 
May 1, 1880. 

The third section instructs and directs the treasurer to pay no 
warrant, draft or check against said current expense fund of date 
previous to April 13, 1881. 

It was admitted that the only provision made by the appellant 
for the payment of the warrants sued on was the levy and assess- 
ing of an annual ad valorem tax of one-fourth of one per centum 
at the time and in the manner required by law, and the levy and 
collection of the occupation taxes allowed by law; and that no 
special tax to pay the interest and to create a sinking fund of two 
per centum was ever levied, assessed or collected by the city. 

It was shown by the treasurer of appellant that the city had in 
the treasury $2,000 current expense fund, and the mayor $1,000 of 
sanitary, street and old-debt compromise fund, and that it was re- 
ceiving from the wharf company $1,000 quarterly in advance, 
beginning April 1, 1881, and ending in 1893. 

Appellee presented his warrants to and made demand of pay- 
ment, both to the treasurer and mayor, previous to bringing his 
suit, and payment was refused by the treasurer; the mayor offered 
to pay if appellee would scale one-half and wait twelve months for 
half of that half. 

Appellant was incorporated under and by virtue of title XVII, 
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relating to cities and towns, chapters 1 to 10, inclusive, general 
laws of the state of Texas, and has less than ten thousand inhabit- 
ants, and so had at the date of the adoption of the general charter, 
April 5, A. D. 1876. 

The court rendered judgment for appellee for the total amount of 
said warrants, and for any interest expressed upon their face; and 
the judgment rendered also provided for peremptory mandamus to 
issue to the aldermen and officers of said city to pay over to aypel- 
lee the surp!us of revenues of said city, over her current and ordi- 
nary expenses, at the end of each year, until the whole judgment, 
with interest, is satisfied; and for injunction restraining said alder- 
men and officers of said city from paying out any funds for pur- 
poses other than ordinary current expenses of her local government, 
until said judgment is satisfied. 

It is claimed that all of the warrants were illegally issued, for the 
reason that their issuance was the creation of a debt without mak- 
ing provision to assess and collect a sufficient sum annually to pay 
the interest thereon, and create a sinking fund of at least two per 
cent. thereon, as it is contended is required by sec. 5, art. XI, of the 
constitution, and by art. 427 of the Revised Statutes. 

In the view which we take of this matter, it is unimportant to 
inquire whether the sections of the constitution and statute referred 
to have any application to cities other than-such as have more than 
ten thousand inhabitants. 

We are of the opinion that the issuance of warrants on current 
expenses of a city, which do not exceed the current revenue derived 
from taxation, permitted by law to be levied to meet current ex- 
penses, and such other revenue as a city may have from other 
sources than taxation,.cannot be said to be the creation of a debt 
prohibited by law unless a special tax be levied to meet the interest 
and create a sinking fund. 

The evidence shows that the revenue of the city for the year 
1879, if it had been applied to proper municipal purposes, would 
have been more than sufficient to meet the payment of the war- 
rants sued upon, after paying all other current and proper expenses. 
And it further appears that in addition to the money raised by 
taxation, permitted by law to meet current expenses, the city has 
an income of $4,000 per year, for many years to come, from her 
wharf interests; and that from these two sources, at the time of the 
trial of this cause, there was a surplus in the treasury. 

It is claimed, however, that the funds in the treasury belonged to 
special funds, set apart by ordinance to specific purposes, and that 
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they could not be disbursed for any other. The statute does pro- 
vide that special funds may be created for special purposes (R. S., 
372); but this does not contemplate that a fund not needed to pay 
current expenses may be placed in the hands of any officer of the 
corporation, to be used at his discretion as a debt compromise fund, 
whereby money may be locked up which creditors ought to have, 
until they may consent to discount their claims, just in every re- 
spect, or the officer to whom the discretion is confided may see 
proper to pay them. 

The ordinance of 1880 practically prohibited the payment of any 
debt which accrued prior to April 13, 1880, as did that of 1881 pro- 
hibit the payment of any debt which accrued prior to April 13, 
1881, and this without reference to the justice of the debt, or state 
of the treasury, unless in the discretion of the officer intrusted with 
the only fund which the ordinances permitted to be so used, he 
should see proper to make a payment by compromise or otherwise. 

Cities have power under the statute to issue to creditors interest- 
bearing evidences of debt (R. S., 419); and it would seem that 
when, as in this case, the city, has ample revenue, outside of that 
which the law authorizes to be levied to meet current expenses, to 
meet such obligations, that a tax for that purpose would not only 
be unnecessary, but unlawful. 

The remedy given to the appellee by the judgment of the court 
to enforce the payment of his debt appears to be proper. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered January 30, 1883.] 





W. B. Denson v. H, O. ann Jaxer Love. 
(Case No. 1349.) 


1. MEASURE OF DAMAGES ON BREACH OF WARRANTY.— In a suit upon a note given 
for land, the vendee cannot prevent a recovery upon the ground of failure of title, 
when he has purchased a paramount outstanding title to a portion of the land be- 
fore eviction, but will be allowed the cost and expenses of his purchase of such 
outstanding title. 

2. Same.— An outstanding title purchased by a vendee while he remains in possession 
inures to the benefit of the vendor. 


Arprat from San Jacinto. Tried below before the Hon. Edwin 
Hobby. 
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In 1877 J. W. Davis and his mother, Amanda Davis, sold to ap- 
pellees a certain tract of land situated in San Jacinto county, esti- 
mated to contain two hundred and ninety-five acres, upon which 
there was a farm which the Davises, the vendors, had been cultivat- 
ing for about twenty-five years, for which the appellees gave their 
five promissory notes for $354 each, due in one, two, three, four 
and five years, with interest from maturity. The note sued on was 
the last, due in November, 1881. This note was transferred from 
J. W. Davis, to whom it was payable, to Amanda Davis, and by 
A. Davis to appellant, in August, 1881. 

In the winter of 1879 and 1880 the appellant, who was acting as 
agent for A. Davis, visited appellees, and was told by H. A. Love 
that they had been required to buy an outstanding title against 
fifty-seven acres of the land from W. T. Hill, for which they had 
paid about $70. Appellant claimed that they should not have pur- 
chased the title, that they already had a good and sufficient title 
to the land; that A. Davis thereafter, in August, 1881, transferred 
the note for a valuable consideration to appellant, who at maturity 
demanded payment, which béing refused, suit was brought thereon 
for the debt and foreclosure of lien on the land. Appellees an- 
swered failure of consideration, failure of title to fifty-seven acres 
of the land, claiming it to have been public domain at time of pur- 
chase; that they had purchased the land by the acre at $6 per acre, 
and that instead of two hundred and ninety-five acres there were 
only two hundred and eighty acres; that the fifty-seven acres 
claimed to have been vacant land at time of purchase were the 
chief inducement in making the purchase, and denied having made 
the agreement to have the note credited and to pay balance of the 
purchase money as claimed by the plaintiff. At the November 
term of the district court, 1882, the cause was submitted to a jury. 
Verdict and judgment rendered for appellees. 

The following errors were assigned: 

1. The court erred in overruling plaintiff's demurrer and excep- 
tions to defendant’s first amended original answer, because said an- 
swer showed that appellees had gone into possession of the land 
under a deed from J. W. and A. Davis, and had subsequently 
thereto purchased an outstanding title to the fifty-seven acres in 
controversy, at a cost of $76.50. 

2. The court erred in refusing to give special charges, marked 
one, two, three and four, asked by appellant. 

Appellant’s brief contains the special charges refused. 
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W. V. Lea, for appellant. 

I. An outstanding title purchased by a vendee of land in posses- 
sion under a title deed inures to the benefit of the vendor, and in a 
suit by the vendor for the purchase money, the vendee cannot pre- 
vent a recovery upon ground of failure of title, but will be allowed 
the cost and expenses in purchase of the outstanding title. The 
cost of the Hill title, as shown by the deed which was made a part 
of the amended answer, was $76.50, and the pleadings showed that 
amount had been credited, and was offered to be » ey to _ 
lees on their note. Brandt v. Foster, 5 Iowa, 294; Ash, Adm’r, 
Hohler, 36 Mo.; Hurd v. Hall, 12 Wis. 112; Bailey v. Scott, +3 
Wis., 618: Faweett » Woods, 5 Iowa, 400; Lawless v. Collier, 19 
Mo., 480: Price v. Blount, 41 Tex., 473 ; Sedgwick on Damages, p. 198, 
note 2; Rawle on Covenants, 83, 44. 

II. When a vendee of land buys in an outstanding or paramount 
title, the rule of damages for the breach of the vendor’s covenants 
in the deed is the amount so paid. The second special charge 
asked is as follows: “In this case the plaintiff asks the court to 
charge the jury that an outstanding title purchased by a vendee in 
possession under a deed inures to the benefit of the vendor. Ina 
suit upon a note given for such land, the vendee cannot prevent 
a recovery upon the ground of failure of title, but will be allowed 
the cost and expenses of his purchase of such outstanding title. If 
in this case the jury finds that defendants went into possession of 
the land described in plaintiffs petition under the Davis deed, and 
did thereafter, while in said possession, purchase an outstanding or 
superior title to said land from Hill and wife, then defendants are 
entitled to a credit of the cost and expenses of said title upon the 
purchase money notes of said land, and no more, and may claim said 
credit upon the note sued on.” Same authorities as under first prop- 
osition under first assignment of error; also Sedgw. on Dam., p. 196. 


Davis & Sayles, for appellees. 

III. The court did not err in refusing to give the several 
charges in said assignment referred to, because the same were not 
the law of the case arising on the facts in evidence. Rogers »v. 
Daily, 46 Tex., 582; Mitchell v. rennin 4 Tex., 78, 81-83; 
Jooper v. Singleton, 19 Tex., 263; id., 50; id., 266; Raines v. Cal- 
loway, 27 Tex., 685; Demaret v. Barrett, 29 Tex., 267; Austin v. 
Ewell, 25 Tex. Sup., 407; Wheeler ». Styles, 28 Tex., 242; 26 Tex., 
358; Spier v. Laman, 27 Tex., 215, and 20 Tex., 256. 

















1883.] Denson v. Love. 





Opinion of the court. 








IV. There was no error in refusing to give the special charges as 
asked, because the general charge given by the court covered all 
essential points and met the equities of the case. Same as under 
last proposition; also Perry v. Rice, 10 Tex., 367; id., 511; Mays ¢. 
Lewis, 4 Tex., 38; Green v. Chandler, 25 Tex., 148-161; York ¢. 
Gregg, 9 Tex., 85 (arquendo ); Hill ». Still, 19 Tex., 84, 85; Hart 
ve. Bullion, 48 Tex., 290; 46 Tex., 582. 

V. The law of innocent purchaser for value of a note transferred 
before maturity and without notice was not applicable to the facts, 
and if so, appellant should have asked this additional instruction at 
the trial. Appellant was agent of the vendors in seeking to collect 
the note prior to the time he says he purchased it, and knew of the 
difficulty between the original parties to it as early as November, 
1879. He purchased the note in August, 1881. Besides, the face 
of the note shows the consideration thereof to be the sale of land, 
and thereby the assignee was put on inquiry, which bound him the 
same as notice in the event of failure of title. Rev. Civ. Stats., arts. 
265-272; Martel v. Somers, 26 Tex., 560; Hawley v. Bullock, 29 
Tex., 222; Hines v. Perry, 25 Tex., 452; MeAlpin v. Burnett, 23 
Tex., 650; Givens v. Taylor, 6 Tex., 321; 25 Tex., 695; 51 Tex., 42; 
Wade on Notice; Hines v. Perry, 25 Tex., 452; Roosevelt v. Davis, 
49 Tex., 463. 


Witur, Curr Jusrice.— We deem it necessary to notice only 
one of the errors assigned, and that is the refusal of the judge 
below to give the second special charge asked by appellant’s counsel. 
This charge fixed the measure of damages upon failure of title con- 
veyed by a warranty deed, when the paramount title had been 
bought in by the vendee, at the amount of expense incurred by the 
latter in making the purchase and perfecting his title. 

The facts proved upon the trial established this state of case, and 
if the principle of law involved in the instruction asked is correct, 
the court should have given it either in the general charge, or upon 
request of the appellant’s counsel. It was not included in the gen- 
eral charge, but the measure of damages was stated in it to be the 
value of that portion of the land to which the title failed, if not 
more than the amount of the note sued on. Under the circum- 
stances of the contract as testified by the defendant, this might have 
been the true measure of damages upon eviction, or where there 
had been no extinction of the paramount title for the benefit of ap- 
pellees. But the rule as established by the great weight of author- 
ity, in fact the almost universal rule, where such extinction has 
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occurred at the expense of the vendees, is that stated in the special 
charge refused by the court. A few may be cited. Sedgw. on 
Measure of Damages, marg. p. 174; Rawle on Covenants of Title, 
p. 100; Field on Damages, p. 396; Loomis v. Bedel, 11 N. EL, 74; 
Fawcett v. Wood, 5 Iowa, 400; Bailey v. Scott, 13 Wis., 618; Hurd 
vw. Hall, 12 Wis., 112; Lawless v. Collier, 19 Mo., 480. 

It has been authoritatively decided to be the proper measure of 
damages by the supreme court of this state in the case of McClel- 
Jan v. Moore, 48 Tex., 355, a case almost exactly like the present in 
the nature of the contract of purchase and the cireumstances under 
which the superior title was acquired and extinguished. It is there- 
fore not an open question in our courts. Under the evidence ad- 
duced upon the trial, the utmost limit of the damages which the 
defendants below were entitled to claim was the $76.50 paid for the 
Hill title to be credited upon the note sued on at date of the pay- 
ment. In this the deficit in the quantity of land conveved is not 
taken into consideration. That involves a question of fact as to 
boundaries, to be determined upon another trial of the cause. It 
appears by undisputed proof made below, that $70 of the above 
amount was credited on the note at the proper time, and appellant 
in his petition offered to credit the other $6.°0 of thesamedate. Se 
far, then, as any question of damages arising from a breach of the war- 
ranty of title was concerned, he was entitled under a proper charge 
to recover the amount claimed upon the note, which is equivalent 
to allowing that amount with interest from the date of payment. 

As to the error assigned upon the refusal of the court to grant a 
new trial on account of newly discovered testimony, the point can- 
not be of practical importance upon a new hearing of the cause, and 
we refrain from commenting upon it. 

For the error of the court in refusing the above special charge 
asked by appellant, the judgment is reversed and the cause remanded. 


{EVERSED AND RENDERED. 


3rancn T. Masterson v. W. H. Cunpirr. 
(Case No. 1548.) 

1. Venur.— The right to be sued in one’s own county is a personal privilege which 
will be regarded as waived unless specially claimed. When the fact does not 
appear on the face of the petition that the defendant is sued in some other county 
than that of his residence, he must raise the question of his right to be sued in the 
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county where he lives by plea in abatement; when it does so appear, he may avail 
himself of the privilege by special demurrer. 

2. REVIVAL OF JUDGMENT BY SCIRE FACIAS— VENUE.—A proceeding to revive 
a judgment by scire facias is not a new suit, but a continuance of the one in 
which the judgment was obtained, and the prope: vente of it is the county in 
which the judgment was rendered. 

3. SCIRE FACIAS TO REVIVE JUDGMENT LIEN.—A scire facias may be sued out on 
a judgment which, though not dormant, has lost its lien. 


Arrrat from Houston. Tried below before the Hon. J. R. 
Kennard. 

Appellant, claiming to be sole assignee of the estate and effects of 
R. & D. G. Mills, bankrupts, brought this suit on the 11th of 
lebruary, iSs2, to revive in his name as assignee, a judgment 
recovered in the district court of Houston county on the 24th 
day of November, 1870, by one D. C. Stone for the use of the said 
R. & D. G. Mills, before they became bankrupts, for the sum of 
$1,050.83, with interest thereon from that date at the rate of ten per 
cent. per annum, and costs of suit. Prayer that defendant be cited 
by scire facias to appear and answer; that the judgment be revived 
in his name as assignee, and that he have execution for the amount 
thereof, including interest and costs, and for such other and further 
judgment as in law and equity he might be entitled to 

The appellee by his answer filed March 10, 1882, presented two 
issues, to wit: Ist. General exception. 2d. General denial. 

The judge sustained the general demurrer and (plaintiff not 
amending) dismissed his petition, and gave judgment against the 
plaintiff for costs, to which he excepted, gave notice of appeal, etc. 

The last execution, according to the allegations of the petition, 
had issued on the Ist of May, 1 873, about nine years before the 
commencement of this action. 

Some two years elapsed between the issuance of the first and 
second executions, occasioned, it was alleged, by defendant’s devices 
and “fraudulent maneuvering,” by filing petition for writ of error 
and supersedeas, and then fraudulently, with intent to delay and 
hinder plaintiff from issuing an a/ias execution, procuring a transcript 
of the record to be made out, etc. 


S. A. Miller, for appellant. 


Nunn, Williams & Corry, for appellee. 

I. The petition showing on its face that the judgment was not 
dormant, there was no gr round for seire facias to revive it. 2 Pasch. 
Dig., arts. 7005, TOOT. 

II. The judgment being in full force in the same court in which 
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this proceeding was instituted, an action of debt therein did not lie. 
KR. S., art. 3210; Johnson v. Murphy, 17 Tex., 219. 

III. The prayer of the petition for a revival of the original judg- 
ment under scire fucias was inconsistent with the claim for a judg- 
ment as in an action of debt on the judgment, and such relief could 
not therefore be granted under the prayer for general relief, even if 
otherwise proper. Hogan v. Kellum, 13 Tex., 399; Denison »v. 
League, 16 Tex., 406. 

IV. The assignee (appellant) could not have the relief sought, for 
two reasons: /7irst, because scire facias would not lie in his favor, 
he being neither a party to the record nor the legal representative 
of such party. Second, because the judgment was not dormant, 
and execution could issue in name of the plaintiff for use of the 
assignee. 


Wire, Curer Justice.— Upon what ground the general demur- 
rer of appellee was sustained below does not appear from the record. 
In the brief of his counsel it is stated that it prevailed for two rea- 
sons: one because it appeared from the face of the petition that 
Cundiff, the defendant below, was a resident of Wise county, and 
not of the county in which the suit was brought; the other, because 
the judgment sought to be revived was not dormant, and hence a 
scire facias to revive it would not lie. As to the first of these, it is 
sufficient to say that the privilege of being sued in the county of 
his residence is personal to the defendant, and is considered waived 
unless specially claimed by him. When it does not appear from the 
face of the petition that he is sued in a different county, he must 
claim it by a plea in abatement; when it does so appear, he must 
do so by a special demurrer. 

It may be added that this court has held that a proceeding to re- 
vive a judgment by scire facias is not a new suit, but a continua- 
tion of the one in which the judgment was obtained, and the proper 
venue of it is the county where the judgment remains of record 
(Perkins v. Hume, 10 Tex., 50), which in the present case was 
Ilouston county. So there is nothing in this as a ground of 
demurrer. 

As to the other, was it necessary under the act of November 9, 
1866 (which was the act in force when this judgment was obtained), 
that a judgment should be dormant to entitle the plaintiff to a sczre 
Jucias to revive it? That act was entitied “An act to prevent 
judgments from becoming dormant, and to create and_ preserve 
judgment liens.” It declared, in effect, that judgments such 
as the present one should be a lien upon all the real estate of the 
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judgment debtor situated in the county where the judgment is ren- 
dered, and on all the real estate of the judgment debtor situated in 
any other county, from the time when a transcript of it shall be 
filed of record therein; provided, that the lien should cease and be- 
come inoperative if execution should not issue within one year 
from the first day when it might issue. 

Under this law, it was held in Barron v. Thompson, 54 Tex., 235, 
that there was a difference between a judgment becoming dormant 
and the loss of its lien upon the defendant’s lands. That whilst the 
latter would not result from lapse of less than ten years between 
the issuance of executions, the judgment in that case was adjudged 
to have lost its lien by a failure to issue the third execution upon it 
for more than eight years after the date of the issuance of the sec- 
ond. Under the law as established by that decision, the judgment 
under consideration, although not dormant, had lost its lien previ- 
ous to the date of filing the petition for a sezre fucias. 

The question then is, can a scive facias be sued out upon a judg- 
ment, which, although not dormant, has lost its lien? 

The law of 1840 gave a lien on all the property of the defendant 
in the county where the judgment is rendered from its date, pro- 
vided the lien should cease to operate if execution should not be 
sued out within twelve months from the date thereof, and due dili- 
gence be not used to collect the same. In Bennett v. Gamble, 1 
Tex., 124, this court held under that law, that due diligence meant 
the issuance of execution at the expiration of each term of the court. 
It was held that unless this was done the lien would be lost and 
could be revived by sere facias only. Although the statute which 
called forth the decision has long ceased to exist, yet the principle 
established, that when the lien of a judgment is once lost it can 
only be revived by a setre fucias, still exists, and is as applicable to 
the law of 1866 as to the one under which that case was decided. 
If, then, a plaintiff is entitled to institute this proceeding where the 
lien of his judgment is gone, as was the case here under the decision in 
Barron v. Thompson, a demurrer which sought to deprive him of this 
right should not have prevailed. This plaintiff was authorized to 
take any step known to the law to give full force and vitality to his 
judgment, and to restore its lien, and if entitled to an execution, as 
is contended by appeilee’s counsel, he was not confined to that rem- 
edy, and the demurrer should have been overruled. 

lor the error of the court in sustaining it, the judgment is reversed 
ant Che ehtes nemanied. RerversED AND REMANDED. 


{Opinion delivered January 30, 1883.] 
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Tue Houston & E. T. R’y Co. v. Marrua E. ApaAms ET AL. 
(Case No. 1482.) 


1. DamaGces.— Suit was brought in trespass to try title against a railway company, 
and to recover damages for destruction of fences and orchards, for fencing in 
twenty acres, and other items of damage, with prayer in the alternative, Ist, for 
restoration of the premises, for damages and injunction; or 2d, that if the railway 
company was entitled to have condemned a right of way, that it be set aside by 
metes and bounds. The plaintiff, it was shown, had conveyed by deed a right of 
way over the land to the company. Held, 

(1) The admission of evidence showing the depreciation of the value of the en- 
tire property by reason of the location and construction of the road, conneeted 
with the fact that the greater part of the charge related to the condemnation of 
the right of way and measure of damages in such cases, all of which resulted in 
an inconsistent verdict, was error requiring a reversal of the judgment. 

(2) The court should have charged the jury (the grant of a right of way being 
shown) that no damages could be recovered, either for the use of that right of 
way or for the depreciation in value of other land of appellees, or for any incon- 
venience to which plaintiff might be subjected, provided, the same did not result 
from the want of due care and skill in the location and construction of the road. 


Arreat from Polk. Tried below before the Hon. Edwin Hobby. 
Appellee Martha E. Adams, joined by her husband John H. 


Adams, sued appellant for the title and possession of a tract of land 
described in the petition as containing sixty acres, and alleged to 
have been the homestead of appellees and their children; that the 
land had for a number of years been used by them to support them- 
selves and their family by means of the corn and cotton and produce 
raised therefrom; that appellees have no other means for a support; 
that the premises were well improved, having valuable orchards, 
shrubbery, shade and ornamental trees, fences inclosing the same, 
improved ana cleared lands in cultivation, with pastures and build- 
ings; that thirty-five acres thereof were under a fence, used as ¢ 
farm, twenty acres being rich, black, lime land, and fifteen acres of 
light soil; that from the twenty acres appellees relied for a support 
for themselves and their children, being worth for agricultural pur- 
poses $300 per year; that the value and worth of the remainder of 
said premises was dependent on the said twenty acres remaining as 
a portion thereof, and nearly valueless to appellees without it. That 
appellant unlawfully, and for the purpose of injuring appellees, did 
seize said premises; did throw down and destroy the fences thereof ; 
“did make highways of travel through said premises; did turn 
horses, hogs and cattle into appellees’ fields, garden and orchards, 
destroying them; did dig ditches and make embankments of earth 
through said premises, and through the entire length of said twenty 
acres; did make ten feet cut through said premises; did lay cros: 
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ties and iron rails one thousand five hundred yards through and 
over said premises; did build five hundred yards of switches and 
side-tracks, a turn-table, a large depot and platform, a spacious 
boarding-house, family residence, kitchen and out-houses, all on said 
twenty acres; and did fence in said twenty acres, and convert the 
same to appellant’s own use. Damages by the trespasses aforesaid, 
$19,000.” 

Appellees alleged that appellant could have located its depot at a 
more suitable place for itself and the public, where the approaches 
to it would have been over sandy soil; that to harass appellees, it 
located its depot and made the improvements on the twenty acres 
of land, which, owing to its tenacious character, position as to the 
adjacent town ef Moscow, and the balance of’ the premises, caused 
appellant and the public to so use appellees’ premises as to destroy 
the value of the same to appellees, to their damage $10,000. 

Prayer in the alternative: (1) For restoration of premises, for 
damages and injunction. (2) If first not granted, then that so 
much of said premises as appellant may be entitled to have con- 
demned as right of way under the law of eminent domain, be des- 
ignated by metes and bounds; that appellees have judgment therefor, 
and for all damages that they have received by reason of appellant’s 
said trespasses upon said premises; for injunction and general relief. 

The defendant company then pleaded: 

1. The general issue. 

2. A grant by plaintiff of a right of way through the land, fifty 
yards wide, which it was occupying, and to which its road-bed and 
improvements were confined. 

3. That after the conveyance to appellant of the right of way, 
and after it had run a line indicating where it would build its road, 
plaintiffs orally agreed that if appellant would locate its road and 
build its depot at the place on their land then pointed out by them, 
they would donate to it that portion of their land known as the 
“black land field,” and would make it a conveyance thereof; pro- 
vided it would reconvey to them certain lands previously conveyed 
to it by them, or by J. H. Adams; and that relying upon the 
agreement and contract, appellant had constructed its road and 
located its depot at the point selected and so pointed out, and offered 
to reconvey to them the lands, tendering to them in this plea such 
reconveyances. That it had constructed its improvements upon the 
land, at great cost and in good faith, and in reliance upon the con- 
tract, and plaintiffs should be compelled to perform their said con- 
tract specifically. 
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4. A plea in reconvention, alleging the necessity for it, and seek- 
ing the condemnation of the desired and stated amount of said land 
to "appellant's use, upon its payment of the compensation therefor 
fixed by the judgment i in said cause, if the court should hold it not 
protected by said verbal contract nor by the conveyance of the 
right of way. But that in no event ought its road-bed or other im- 
provements upon the said land to be estimated in plaintiffs’ favor in 
condemning the land, because the same had been built thereon in 
good faith, and in express reliance upon the conveyance and the 
verbal agreement aforesaid. 

Appellees (plaintiffs below) demurred to so much of the answer of 
defendant as set up a parol contract to convey a part of the land to 
it, and so much of it ‘as sought to condemn the land to its use. The 
court overruled these exceptions, and to this ruling plaintiffs ex- 
cepted. They then denied generally and specially the allegation of 
the answers. 

The verdict and judgment are shown in the opinion. The charge 
is too lengthy for insertion, but its general character is stated in the 
opinion. 


Hutcheson & Carrington, for appellant. 


James EF. Hill, for appellee. 

I. The finding of the jury is upon the issues joined between the 
parties, the admissions of appellees in their pleading, the evidence 
adduced upon the trial, and the charge of the court. The pleadings 
raised the following issues: (1) As to the validity of the right of 
way deed of fifty yards: ; this the jury found for appellant. (2) As 
to a verbal contract between the parties granting appellant’s twenty 
acres of land; this the inry found in favor of appellees. (3) As 
to trespass by appellant upon appellees’ property ; this the jury found 
against appellant ana assessed appellees’ damages at $1,500. Ap- 
pellant set up in its answer the right of way deed above referred 
to, alleging as follows: “ And that the said grant gave defendant 
the right to so use and occupy a strip of land through said property 
fifty yards wide. That defendant has occupied and confined its 
road-bed, tracks and buildings to the strip of land so deeded to it 
by plaintiffs, fifty yards wide.” 

II. The charge of the court giving the text of the statute as to 
eminent domain did not “ confuse the unis of the jury in endeavor- 
ing to apply it to the facts of the case.” 

ILI. There is competent legal evidence to sustain the verdict of 
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the jury, and this requires that the case be affirmed. Texas & St. 
Louis R’y Co. v. Willis, Roberts & Son, Tyler Term, 1882; Willis 
v. Lewis, 28 Tex., 191; Guerin v. Patterson, 55 Tex., 127; Stroud wv. 
Springfield, 28 Tex., 676; Latham ». Selkirk, 11 Tex., 321; Ables ¢. 
Donley, 8 Tex., 336; 51 Tex., 553; 1 Tex., 340; 7 Tex., 587; 22 
Tex., 42; 23 Tex., 83; 27 Tex., 241; 35 Tex., 28. 

IV. Before a party can be heard to complain of the charge of 
a court, he must show that he excepted to the charge criticised, or 
tendered special instructions; and even then, to reverse a case, there 
must not only be in the charge a fundamental error, but it must 
have operated to the injury of the complaining party. G. H. & 8. 
A. R’y Co. v. Delahunty, 53 Tex., 212; 42 Tex., 220; 2 Tex., 287; 10 
Tex., 137; 12 Tex., 266; 22 Tex., 220; 28 Tex., 635; 40 Tex., 112; 
44 Tex., 548; 49 Tex., 622; Hall v. Dotson, 55 Tex., 515 et seq. 

V. A right of way deed will not protect a railway company in 
committing a trespass on property not embraced in the grant; 
neither would such company be protected by such deed, if in taking 
possession of the right of way it is done in such manner as to injure 
udjacent or other property. Pierce on Railroads, pp. 179, 180, 266. 


Srayron, Assocrare Justice.— This action was brought by the ap- 
pellees to recover the title and possession of a tract of land, and for 
damages alleged to have been caused by the-appellant having taken 
possession thereof, and thereon erected a part of its railway and 
buildings appurtenant thereto. Many items of damage were set out 
in the petition, and in addition to the ordinary prayer for relief in 
such cases there was an alternative prayer, in the event the other re- 
lief was not granted, that so much of the land as the appellant was 
entitled to have condemned for its road may be designated by metes 
and bounds, and that they have their damages therefor, as well as 
for the alleged trespass. 

The railway company answered by a general denial, and also set 
up a grant of right of way fifty vards wide, upon which it alleged 
its road and other improvements had been constructed. 

It also alleged a parol agreement with the appellee J. IT. Adams, 
by which he was charged to have donated to the company about 
twenty acres of land, embracing the land upon which the buildings 
and a part ofthe road was erected, in consideration that the com- 
pany would there locate a depot. The railway company also prayed 
for condemnation of the land necessary for the purposes of the com- 
pany, in the event the former grants alleged to have been made were 
not found valid. 
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The jury returned a verdict as follows: “We, the jury, find for 
defendant as to right of way expressed in the deed, to wit: Seventy- 
five feet on either side of said railroad track, beginning at a point in 
the center of said track. Also damages for plaintiffs in the sum of 
$1,500 for destruction of orchards, shrubbery, ornamental trees, 
fences, ditches, highways, and all damages shown to have accrued by 
reason of the location and construction of said railroad.” 

The decree carried out the verdict, adjudging the right of way to 
the defendant, and $1,500 to the plaintiffs, and in addition adjudged 
to them all of the land as “described in plaintiffs’ petition, that is 
situated more than seventy-five feet from the center of the main 
track of the defendant's railroad, on each side thereof,” and a writ 
of possession therefor, and that the plaintiffs be quieted in their pos- 
session thereof, and that the defendant’s claim, except to the right 
of way, one hundred and fifty feet wide, be annulled. 

A deed was offered in evidence made by John H. Adams and 
wife, in reference to which no question arises upon this appeal, con- 
veying to the railway company the right of way over the land 
controversy as found by the jury. 

The evidence in relation to damage was general in its character, 
and mainly related to the injury or damage done to the land by the 
construction of the railway upon it, though there was evidence 
tending to show that the railway company had been negligent in 
regard to fences, through which stock had entered the premises of 
the appellees and had injured their orchard, crops, ete. They also 
showed that the railway company had for its own purposes inclosed 
more land than was covered by the grant of way. 

Both parties having prayers for condemnation of a part of the 
land sued for, if it should appear that such relief was necessary, the 
court gave very fully the statutory rules regulating the condemna- 
tion of land under the right of eminent domain, and especially such 
as relate to the measure of damages; but there was no charge 
which clearly instructed the jury in regard to the measure of dam- 
ages in case the jury found that the appellees had granted the right 
of way, as the jury subsequently found that they had, but had not 
granted all the land appellant had inclosed. 

The only charges bearing upon that question were as follows: 

“In determining the leading and controlling issue@@in this case, 
you will inquire whether, as “alle ged, the defendants entered upon 
and took possession of the land described i in the plaintiffs’ petition, 
and constructed their road thereon. You will then determine 
from the evidence whether they did so with the consent, either 
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verbal or written, of John H. Adams, or John H. Adams and 
wife.” 

“Tf you find that the entry of the defendants upon the tract of 
land was with such consent, you will not then consider the question 
of damages. But if you find that no such consent was given the 
defendants, you will then proceed to determine the question of 
damage.” 

“Tf you believe from the evidence in this case that the defendants 
entered upon and took the land described, and constructed their 
road thereon, and that they took the land with the consent of John 
H. Adams, verbally or under the terms of a deed granting the right 
of way through the same, executed by John H. Adams ‘and wife, 
or in pursuance of any contract or agreement between the defend- 
ants and John H. Adams, fulfilled upon the part of defendants, 
then, in that case, you will find for the defendants.” 

3ut if you believe that Adams and wife executed the deed giving 
the right of way through the land which is the subject matter of 
this suit, to the extent of fifty vards in width, and you believe that 
this deed was not mutually canceled by the plaintiffs and defend- 
ants before the defendants entered thereon, then the defendants 
would not be liable for any damage upon the strip of fifty yards so 
conveyed.” 

“But if you believe that the defendants, though entering under 
this deed, and you also believe that fences, trees and orchards of the 
plaintiffs were destroyed by defendants on adjoining tracts, or that 
the adjoining tract was injured by reason of the letting in of stock, 
or failure of defendants to keep up proper fences or cattle guards 
to protect the adjoining fields, then the defendants would be liable 
for whatever the evidence may show you the damage to be.” 

The jury were very clearly instructed that if the possession was 
taken with consent, then no damage could be recovered and the ver- 
dict should be for the defendant; and they were clearly instructed 
that if the appellees had granted a right of way fifty yards wide 
through the land, they could recover no damage upon the land so 
conveyed ; but it is evident that the jury found that the land out- 
side of the roadway fifty yards wide, which the appellant had in- 
closed, was not possessed by consent of the appellees, and from their 
verdict they must have felt authorized on this account, not only to 
find damages for the trespass upon that land, but also to. find dam- 
ages against the appellant for whatever under the evidence they 
Vou. LVUL— 31 
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deemed proper, for such general damage as was done to the entire 
tract of land through which the road ran, by reason of the location 
and construction of the road. 

The jury enumerate the matters upon which they base the dam- 
age, and all of them are items which the court, in the latter part of 
the charge above referred to, had informed them they might consider 
in case the entry was lawful, except the two last items, “ all dam- 
ages shown to have accrued by reason of the location and construc- 
tion of said railroad.” 

Having found that the railway company was, s, by deed, entitled to 
a roadway, as a matter of law no damage could accrue to appellees 
from the proper location and construction of the road on that road- 
way, however much such location and construction may have 
diminished the value of the residue of the land. Parties who, by 
deed, convey the right of way to a railroad, are conclusively pre- 
sumed to have assented to bear all loss and take all profit wiich 
may incidentally result from the location and construction of the 
road in proper manner over that roadway 

The court should have instructed the jury in effect, that, if the 
appellees granted the right of way, no damage could be recovered, 
either for the use of that right of way, or for the depreciation in 
value of the other land of appellees, or for any inconvenience to 
which they might be subjected, provided the same did not result 
from the want of due care and skill in the location and construction 
of the road. 

There being no such charge, the greater part of the evidence 
going to the question of the depreciation of the value of the entire 
tract of land by reason of the location and construction of the 
road, and the greater part of the charge relating to the condemna- 
tion of right of way and measure of damages in such cases, the 
jury evidently conceived that they might consider the question of 
damages with reference to land other than the roadway granted, as 
though no right of way had been granted by deed. 

This led to an inconsistent verdict which will require a reversal 
of the judgment. 

There were errors in the admission of testimony which will prob- 
ably not occur upon another trial, and they will not be further 
considered. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 30, 1883.] 
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Lronarpo Garza v. J. N. Baker anp WIre. 
(Motion No. 756.) 


. JURISDICTION OF SUPREME COURT.— The’supreme court has no appellate jurisdic- 
tion, except when the district court has rendered a final judgment disposing 
of the subject matter of controversy; and so long as a judgment of the district 
court remains under its control, it is not that character of final judgment which 
can be made the subject of direct revision by the supreme court. 

. Disrricr court — JurtspicT1on.— In its own peculiar sphere the district court is 
independent and supreme in its power, and the supreme court has no authority to 
inquire into or revise its jadgments during the period of time when, by its very 
organization and constitution, the district court still has power to alter or change 
such judgments. 

3. CASE APPROVED.— Blum v. Wettermark, infra, approved. 

. STATUTE CONSTRUED.— The act of January 27, 1842, which authorized the issu- 
ance of execution under circumstances named, during the term, could not operate 
to deprive the district court of its inherent power as a court to revise and change 
its own action and orders during the term, and grant a new trial if necessary, not- 
withstanding the issuance of execution before the rising of the court, and the fact 
that a new trial had been refused and notice of appeal given. 

. STATUTE CONSTRUED.— Arts. 2-68 and 2269, E. 8., simply regulate in substantial 
accordance with the act of June 4, 1873 (Pasch. Dig., art. 3772), the issuance of 
execution during the term of the court when the judgments on which they are 
based were rendered. 

. STATUTES consTRUED.— Art. 1034, R. S., is but a substantial re-enactment of the 
law as it has always existed from the earliest organization of the supreme court. 
The words used in that article, ‘‘next succeeding term” (of the district court) 
‘‘when the appeal was perfected,*’ evidently were not intended to convey the idea 
that the twenty days after the appeal bond was given were to be computed from 
that particular day in the term of the district court when the appeal was per- 
fected, if it was (as it frequently was) perfected during the term; but the time 
was, it would seem, intended to be computed from the last day of the term of the 
district court during which term the appeal was perfected. 

7. Jurispicrion.— The district court has during its term complete and perfect control 
over all its orders and judgments, and the appellate power of the supreme court 
cannot be exercised as to them until the district court finally adjourns. 


Apprication for mandamus. From Bexar county. 

This was an application to the supreme court for mandamus, in 
which it was stated that Leonardo Garza, as plaintiff, on the 12th of 
December, 1882, recovered in the district court of Bexar county a 
judgment against the applicants for the restitution of certain prem- 
ises, and for $250 damages; that on the 14th of December, 1882, 
the plaintiff filed a written motion to reform the judgment (unneces- 
sary to be here explained), and which was overruled; that plaintiff 
thereupon gave notice of appeal from that portion of the judgment 
which related to damages, and defendants (the applicants for man- 
damus) gave notice of appeal from the whole of the judgment; that 
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the applicant, on the 21st day of December, A. D. 1882, executed and 
delivered to the clerk a good and suflicient appeal bond, whereby he 
claimed that the jurisdiction of the supreme court over, the case at- 
tached; that the clerk refused to make out a transcript, and the 
applicant obtained from a justice of the supreme court, on a show- 
ing there made, a wnt of mandamus to compel the making out of 
that transcript; that on the 21st of December, 1882, Garza applied 
to the district court by motion in the case, to compel the clerk to 
issue a writ of restitution of the premises, which was refused; that 
on the 29th of December, A. D. 1882, the plaintiff Garza filed in 
the district court a motion to set aside the judgment in the cause, 
and for a new trial, which was granted on the 10th of January, 
1883; that petitioner, after filing his appeal bond, made out and. 
presented to the attorneys of Garza a statement of facts proved on 
the trial, who declined to sign or agree to them, and indorsed their 
refusal thereon, and the district judge who tried the cause declined 
to sign a statement of facts for reasons given, and which appear in 
his return. That the jurisdiction of the supreme court had then 
attached, by reason of the execution of the bond, ete. 

The applicant stated that he was without remedy except by man- 
damus, which he asked, commanding the district judge to certify 
statement of facts proved on the trial, and to desist from further 
proceedings during the pendency of the appeal, ete. 

The application was sworn to, and had attached to it exhibits 
properly certified of the proceedings referred to. 

Process issued to the district judge, the attorneys, etc., requiring 
them to appear not later than three days after service of process, 
and show cause why the motion for mandamus should not be 
granted. 

The following is the return to the writ, filed in the supreme court 
on the 29th of January, by the district judge: 

“ To the Honorable the Supreme Court of the State of Texas: 

“The district judge of the twenty-second judicial district of the 
state of Texas, for return to the alternative writ of mandamus here- 
tofore issued by said court against him on application made by the 
Bakers, says there was a case tried in the district court of the 
county of Bexar, wherein one Garza was plaintiff and the said 
Bakers were the defendants, and said cause was tried at the December 
term of said court, which December term is still in session. 

“This respondent further says, that the verdict of the jury was in 
favor of the plaintiff, and that afterwards plaintiff on motion sought 
to set aside a portion of said verdict and have a new trial on the 
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question of damage; said motion was refused, whereupon both 
plaintiff and the defendants gave notice of appeal. 

“This respondent further says, that afterwards the plaintiff had 
leave to withdraw his notice of appeal. He then made a motion for 
a new trial, which was granted. 

“This respondent further says, that several days after a new trial 
of said cause was granted, a paper purporting to be a statement of 
facts in said cause was presented on the part of the defendants to 
this respondent for his approval; said paper was neither read 
or approved by this respondent, for the reason that this verdict had 
been set aside. 

“This respondent further says, that although said cause of Garza 
v. Bakers was tried by a jury, no motion for a new trial was ever 
made by the defendants. 

“Wherefore this respondent prays that the honorable court will 
make such order in the premises as shall be required by the law, and 
that this respondent may be hence dismissed. 

“G. IL. Noonan, Respondent.” 

So much of the response to the writ as Garza and his attorney 
made, which it is deemed proper to refer to, was as follows: 

; On December 12, 1882, judgment was rendered for re- 
spondent Garza, and against relators, for restitution and for $250 
damages; that respondent Garza, considering the verdict erroneous 
as to the damages, having vainly moved at the time of its rendition 
to have it corrected by the jury, again moved to have the finding 
“as to the damages” only set aside. That the district court, hold- 
ing the verdict to be indivisible, declined to set it aside in part, and 
on December 16, 1882, overruled respondent’s motion; that re- 
spondent then moved under arts. 2454 and 2462, that a writ of 
restitution issue, which motion the district court overruled on Decem- 
ber 26, 1882; that respondent being denied all relief he deemed 
himself entitled to under the statute, which he had been told pro- 
vided a “speedy” remedy, then with leave of court amended his 
original motion for a new trial, and moved to set aside the verdict 
in toto, as well as also the judgment, which motion was granted by 
the district court on January 10, 1883, the term of said court not 
having yet expired. The district court, in the opinion of respondent, 
has control of its judgment until the close of the term. and that re- 
spondent Garza should not be debarred of his right to have the ver- 
dict and judgment set aside directly on his motion before the court 
of original jurisdiction, instead of being compelled to seek that 
same relief indirectly by an expensive and perhaps not speedily de- 
termined appeal to this court. . . . 
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Bethel Copewood and Ogden & Ogden, for the motion. 

No case will be found where the successful party has pressed his 
right to have the judgment executed till he has compelled the de- 
feated party to perfect his appeal by filing an appeal and superse- 
deas bond, and has then been permitted to have the judgment set 
aside to defeat the appeal against the will and consent of the appel- 
lant. 

The jurisdiction of this court fully attached on the filing of the 
bond, and the statute provides no other or further step in the district 
court to maintain it. 

Was not that jurisdiction the power to hear and fully determine 
the cause on appeal? If so, by what law has the court @ guwo 
acquired the power to divest it and render it nugatory? Withers v. 
Patterson, 27 Tex., 491. 

The statute, as it was aforetime, provided for the execution to 
issue after the rising of the court. Pasch. Dig., art. 8772. Article 
2268, R.S., provides that “after the expiration of twenty days from 
and after the rendition of final judgment in the district or county 
court, and after the overruling of any motion therein for a new trial 
or in arrest of judgment, if no supersedeas bond or appeal or writ 
of error has been filed and approved, the clerk shall issue execu- 
tion upon such judgment upon the application of the successful 
party.” 

If the rule that the judgment is in the breast of the judge till the 
court rises still applies, then we have the strange fact of execution 
issuing upon, and levy and sale satisfying perhaps a judgment not 
final, ‘but still 2 jfiert, and which may never be a final judgment. 
If this rule was universal at common law, was it any more so than 
that no execution could issue to satisfy a judgment until after the 
court adjourned and the judgment was placed in the roll. Were 
not the two but parts of one universal rule? Is not the execution 
“the act of carrying into effect the final judgment of a court or 
other jurisdiction?” Bouv. Dic., “Execution,” ‘“ Practice.” 

The appeal was perfected and the judgment stayed when the 
bond was approved and filed (R. S., art. 1406), and it then became 
the duty of the clerk to make out the transcript. Art. 1410. 

These three articles of the Revised Statutes do seem to change 
the common law rule of the judgment remaining in the breast of 
the court until it adjourns and makes it final. 

Article 1034 of the Revised Statutes provides for every contin- 
gency that can possibly arise in relation to filing the transcript, and 
art. 1035 provides for the opposite party to ‘have the judgment 
affirmed on certificate, if the transcript be not filed, etc. 
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West, Assocrarr Justice.— This court has no appellate jurisdic- 
tion except where the district court has rendered a judgment, final in 
its character, disposing of the subject matter of the controversy. 

So long as the judgment of that court remains under its control, 
and subject to be altered or set aside by it, it is not in its nature 
that character of final judgment which can be made the subject of 
direct revision by this court. R. S., art. 1380; Const., art. V, 
sec. 3. 

The appellate jurisdiction of this court cannot, in the nature of 
things, attach until the judgment sought to be passed under review 
has become final and conclusive in fact, as well as in form and 
name. The district courts of this state have, from the nature of 
the broad grant to them in the constitution of large original judi- 
cial power in its fullest sense, very extensive and exclusive jurisdic- 
tion, and it must follow that the supreme court, having only appel- 
late authority, is as powerless as the lowest court in the state to 
control or revise its action, either on appeal or writ of error, until 
the district court has exhausted the power granted to it by the con- 
stitution as the trustee and sole depositary of that valuable and ex- 
tensive portion of the judicial authority with which it is clothed by 
the organic law, and in the just and lawful exercise of which it is 
as independent of, and as free from the control of this court, as it 
is and ought to be free from the control of the executive and legis- 
lative branches of the government. While it is deliberating upon 
the subject matter before it for decision, while it is exercising its 
judicial functions, its power to decide what shall be its ultimate and 
final determination of the pending controversy is absolutely be- 
yond the control of this court. When it has performed this high 
duty, when its grasp upon the subject matter of the suit has re- 
laxed, and when its power over its orders and action ceases by the 
operation of the laws and constitution longer to exist, then, and not 
before, can the revisory jurisdiction of this court be called into ex- 
ercise, by virtue of the grant of appellate judicial power given to it 
by the constitution and laws. In its own peculiar sphere, the dis- 
trict court is itself independent and supreme in its power, and this 
court has no authority to inquire into or revise its judgments dur- 
ing the period of time when, by its very organization and constitu- 
tion, it still has the power to alter or to change them. This has 
been the uniform decision and practice of this court with reference 
to judgments of the district court from its first organization. 

This question, which is admitted to be one of doubt and difficulty, 
has been so fully treated in the recent opinion of this court in Blum 
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». Wettermark, that we do not deem it necessary further to discuss 
the matter. 

This whole subject has, however, been again fully considered by 
us, and the additional arguments and authorities produced bearing 
on the question, including those cited from the supreme court of the 
United States, have all been examined, and we see no reason to 
doubt the correctness of the conclusions arrived at by the court in 
the case of Blum v. Wettermark. 

In addition to the clauses of the statute and cases there cited, we 
will in this connection call attention briefly to a few other clauses 
that were no doubt then considered by the court, though not men- 
tioned in the opinion. 

It is now contended that arts. 2268 and 2269, R. S., have by 
some means not fully explained, worked a change in the old law 
upon which the former decisions of this court relied on in Blum »v. 
Wettermark were based. These articles simply regulate, substan- 
tially in accordance with the act of June 4, 1873 (Pasch. Dig., art. 
3772), the issuance of execution during the term of the court when 
the judgments on which they are based were rendered. The old 
act of 27th of January, 1842, in its third section (Ilart. Dig., art. 
1325), provides that if a defendant in a judgment that has been 
rendered during the term of the court is about to remove his prop- 
erty beyond the county, execution may issue on such judgment 
during term time. Under this act, it might issue not only before the 
final adjournment of the court, but during the term, either before or 
after a motion for new trial had been made and refused, and notice 
of appeal given. It has never been supposed that this provision oper- 
ated in the least to deprive the district court of that inherent power 
which it has as a court to revise and change its own action and 
orders during the term, and grant a new trial if necessary, not with- 
standing the issuance of execution before the rising of the court, 
and of the fact that a new trial had been refused and notice of 
appeal given. The law has in principle been the same as to the 
issuance of executions during term time from 1842 to the present 
time. 

Article 1034, Revised Statutes, which is in substance nothing 
more than a re-enactment of the law as it existed before that date 
as to appeals since the first organization of this court, provides 
that when an appeal from a final judgment of the district court has 
been taken, and a bond filed, it shall be the duty of the appellant 
to file a transcript in the supreme court on or before the first day of 
the term of that court to which it is returnable, which term of the 
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supreme court is held next succeeding the term (of the district court) 
when the appeal was perfected, or on or before the first day in such 
term of the supreme court next succeeding the term of the district 
court from which the appeal is taken, designated for the trial 
of causes from the county where the final judgment was ren- 
dered. 

The words used in this article, “next succeeding term” (of the 
district court) “when the appeal was perfected,” evidently were 
not intended to convey the idea that the twenty days after the ap- 
peal bond was given were to be computed from that particular day 
in the term of the district court when the appeal was perfected, if 
it was (as it frequently was) perfected during the term; but the 
time was, it would seem, intended to be computed from the last day 
of the term of the district court during which term the appeal was 
perfected. 

If this be not the obvious meaning of this article, as it is believed 
to be, such has been, or at least was, its universal interpretation by 
the bench and bar of this state in practice, untila very recent period. 
It is believed that one of the main reasons for the rule (57) governing 
the district court, which requires that the day when the term of the 
district court ended shall be stated on the heading of the transcript, 
was to enable this court to determine the extent of its control over 
the judgment of the court below. 

We believe that the legislature has not, by any enactment up to 
this date, declared its purpose to change the law as it has heretofore 
existed and been expounded by the courts of this state, to the effect 
that the district court has, during its term, complete and perfect 
control over all its orders and judgments, and that the appellate 
power of this court cannot be exercised as to them until that court 
finally adjourns. 

If there are any evils that are likely to arise at this day from the 
observance of this rule, they might be prevented by shortening the 
terms of the district court, or by the legislative department passing 
such other act in relation to this subject as could be lawfully done, 
without abridging or interfering with the judicial power vested by 
the constitution in the district court. 

When the rule to show cause was issued in this case, the writer 
was not then aware of the decision of this court made in the case 
of Blum v. Wettermark, it having been very recently made, and 
being in fact at that time still pending before this court on an appli- 
cation for a rehearing.. The rule xés/ was then issued in accordance 
with the practice of this court (Meyer v. Carolan, 9 Tex., 250), and 















Cuance v. Brancn. [Galveston Term, 









Argument for the appellant. 





by virtue of the authority vested in any member of this court by 
the constitution and laws. Const., art. V, sec. 3; R. S., art. 1012. 
The application is refused at the costs of the parties applying. 








APPLICATION REFUSED. 





[Opinion delivered February 2, 1883.] 
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(Case No. 1512.) 





1. Lrurratron.— It is essential to possession of land, in order to defeat a recovery or 
vest a right under the statutes of limitation, that it should be adverse. If the 
original entry be not with the intention of claiming the premises, and the posses- 

_ sion is continued by the permission of the true owner, and with the understanding 
between the parties that the true owner is at all times to be regarded as the pro- 
prietor, notwithstanding such possession, it is not adverse and can never ripen into 
title. 

2. Cases APPROVED.— Portis v. Hill, 3 Tex., 279, and Gillespie v. Jones, 26 Tex., 346, 
approved. 

3. Fact case.— See opinion for facts under which it was held that the possession of 

’ land was not adverse. 

4, STATEMENT OF FAcTs.— When acause is tried before the judge without a jury, in the 
absence of a statement of facts, the conclusions of fact made out and filed by the 
judge under tke statute must be regarded as embracing substantially the facts 
proved on the trial. 
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Tom J. Russell, for appellant. 

I. The statute of limitation begins to run when a cause of action 
accrues to the holder of the legal title, that is, when suit might be 
commenced to dispossess the actual occupant of the land without 
title by the holder of the legal title. Walling v. Wheeler, 39 Tex., 
480; Horton v. Crawford, 10 Tex., 382; 26 Tex., 551. 

II. That adverse possession began when the appellant went into 
possession of the land without consent of the owner of the legal 
title to the Duncan league. Portis v. Hill, 3 Tex., 273; Wheeler v. 
Moody, 9 Tex., 372; Cunningham v. Frandtzen, 26 Tex., 34; Tayior 
v. Horde, 2 Smith’s Leading Cases, 324, American notes. 

III. That the fact of adverse possession of land depends on the 
actual occupation, open, notorious and visible, and by use and culti- 
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vation and enjoyment, and not upon the verbal declarations of the 
actual occupant as to his claim. Gillespie v. Jones, 26 Tex., 343; 
Wheeler v. Moody, 9 Tex., 372; Cunningham ». Frandtzen, 26 Tex., 
34, and 38 Tex., 591; Taylor v. Horde, 2 Smith’s Leading Cases, 
324. When plaintiff went into possession in January, 1860, he did 
not know that he was onthe Duncan league; thought that he was just 
west of it; did not know any better until in 1871, but continued to 
live there and claim the place. No evidence that defendants knew 
of plaintiff’s mistake about his location, nor that defendants failed 
to bring suit to dispossess plaintiff on account of his declarations as 
to his location. 

IV. There was no fraud or imposition practiced upon the holder 
of the legal title to the Duncan league by the declarations of the ap- 
pellant, as the owner never heard of them, nor was influenced by 
them in not bringing suit against appellant. Scoby v. Sweatt, 28 
Tex., 713; Watson v. Hewit, 45 Tex., 472; Kinney v. Vinson, 32 
Tex., 125. 

VY. The question of good or bad faith on the part of the actual 
settler upon the lands of another during the time of cultivation, 
use and enjoyment thereof, without the consent of the owner, does 
not determine the fact whether there is an adverse possession of the 
lands by the settler upon them. Kinney v. Vinson, 32 Tex., 125; 
Gillespie v. Jones, 26 Tex., 343; Charle v. Saffold, 13 Tex., 94; 
Thomas v. Brooks, 6 Tex., 369. 

VI. The question of adverse possession is determined by the open, 
notorious and visible possession by means of improvements, such as 
a house, and a field inclosed with a fence, and both occupied by the 
settler. Wheeler v. Moody, 9 Tex., 372; Taylor v. Horde, 2Smith’s 
Leading Cases, 324, American notes. 

VII. The knowledge on the part of the actual settler upon the 
land as to what league or survey he was upon, or whether it was 
titled land or not, does not establish the fact of adverse possession 
or the time when the same begins to run. Gillespie v. Jones, 26 
Tex., 345. 

VII. The owner of the land is chargeable with notice of the 
actual occupation of his land by another, and is bound by the same, 
whether he actually knows the fact or not, and must abide the con- 
sequences of his own negligence. Kinney v. Vinson, 32 Tex., 125; 
Gillespie v. Jones, 26 Tex., 343, and other cases cited above; Hor- 
ton v. Crawford, 10 Tex., 382. 

IX. The question of intention on the part of the actual settler 
upon the lands of another without the consent of the owner, as to 
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whether the settler holds or intends to held adversely to the owner, 
does not determine the fact of adverse possession in this case, nor 
have any effect whatever in determining the case. Gillespie v. 
Jones, 26 Tex., 343, and cases cited supra. 

X. The fact of adverse possession is determined by the open, no- 
torious and visible use and occupation, and is a question of fact to 
be determined by the acts of use and occupation, and not by the 
ideas in the head of the occupant of the soil. Portis v. Hill, 3 Tex., 
273; Horton v. Crawford, 10 Tex., 382; Mooring v. Campbell, 47 
Tex., 37; Moody v. Holcomb, 26 Tex., 714; Word v. Drouthett, 44 
Tex., 366; Holiday v. Cromwell, 37 Tex., 437. 


Barnard, for appellee. 


Wie, Cuter Justice.— This cause was submitted to the judge 
below, no jury having been demanded, and in the absence of a 
statement of facts his conclusions found and filed under the statute 
must be taken as embracing substantially the facts proven on the 
trial. These show, among other things, that the appellant settled 
upon the land in controversy in January, 1869, and built a house 
and inclosed three or four acres with a fence, and occupied the same 
up to 1881. That he intended, in so settling upon the land, to claim 
a pre-emption right in it as vacant land. That he knew there was 
adjoining his settlement the Elisha Duncan league, which he recog- 
nized as belonging to the appellees, and to which he asserted no 
claim. That the lines of this league immediately adjacent to his 
settlement were not so well designated that he could tell positively 
whether or not he was inclosing a part of it, and he endeavored, 
and it was his purpose, not to embrace any part of the Duncan 
league in his pre-emption survey, but to run his lines so as to include 
only vacant land. That he stated to the owners of the Duncan 
league at various times during his occupancy of his survey that he 
made no claim to said league or any part of it, and that he would 
notify the owners of the league adjacent to his settlement of tres- 
passes upon it. The lines of Chance’s survey were run by the county 
surveyor under order of court in this cause, and were found to em- 
brace a portion of the Duncan league, of which portion Chance had 
been in possession without knowing the fact, and without intending 
to be in possession of the part embraced in the Duncan survey. 

Upon these facts the court below concluded that Chance’s posses- 
sion was not adverse to the owners of the Duncan league, and that he 
could not claim any portion of it by limitation. It is essential toa 
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possession of land, in order to defeat a recovery or vest a right under 
the statutes of limitation, that it should be adverse. The true owner 
must be disseized by the entry and occupation of the party setting 
up the statute, which is not the case if he enters or holds in subor- 
dination to the adverse title. 

If the original entry be not with the intention of claiming the 
premises, and the possession is continued by his permission, and with 
the understanding between the parties that the true owner is at all 
times to be regarded as the proprietor notwithstanding such posses- 
sion, it is not adverse and can never ripen into title. Angell on 
Limitation, § 384; Cholmondely v. Clinton, 2 Jac. & W., 1. 

In Portis v. Hill, 3 Tex., 279, this court adopted the language of 
the author above referred to, and held that there must be an actual, 
visible and exclusive appropriation of the land, commenced and con- 
tinued under a claim of right. They further held that this claim 
must be either open and avowed, or constructive, showing an inten- 
tion to claim against him who was seized. 

Again, in Gillespie v. Jones, 26 Tex., 346, it is said that a party 
cannot claim the benefit of the statute unless his possession has been 
in point of fact adverse to the title which he seeks to resist; and * to 
constitute this there must be an open, visible and exclusive posses- 
sion, that the adverse claimant may be thus notified that his title is 
disputed.” ; 

Applying these principles to the facts of this case, we find that 
the possession of Chance was in no sense adverse. He entered upon 
the land of appellees through mistake and with no intention of 
claiming it. Sosoon as he discovered the mistake he recognized the 
rights of the true owners, and constantly notified them that he made 
' no claim to their land, and offered to act as their agent in keeping 
off trespassers in his neighborhood. Such acts as these do not show 
an open, visible and exclusive appropriation of the land to himself 
in opposition to the title of the owner, but on the contrary, an entry 
by mistake upon the lands of another not intending to claim them, 
and a subsequent holding in subordination to the true title. 

The appellant is brought exactly within the condition of one who 
cannot set up the statute as laid down by Mr. Angell, when he 
says: That “so long as the possessor declares that he holds in sub- 
ordination to the better title, the possession will be regarded as held 
by consent; nor will a continued possession after such declarations 
avail to mature a title under the statute of limitations, until the 
party has changed the character of his possession either by express 
declarations, or by the exercise of acts of ownership inconsistent 
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with a subordinate character.” Angell cn Limitation, § 354. We 
think the court held rightly that the possession was not adverse, and 
that the statute could not avail the appellant, and the judgment is 
affirmed. 
AFFIRMED. 
[Opinion delivered February 2, 1883.] 





L. W. Cooper v. Wm. Austin. 
(Case No. 1536.) 


1. BounpAry — COMPROMISE LINE.— In a suit between parties involving a question of 
boundary, it was shown that after diff:rent surveyors had disagreed as to the true 
locality of the dividing line, the parties agreed themselves on a line which should 
be the dividing line between their adjacent lands, and one of them afterwards 
built his fence and constructed his houses with reference to that agreed line as the 
true boundary. Held, 

(1) The fact that one of the parties would not have assented to the agreed line 
but for the belief that it was the true Ine, and, discovering his error, attempted to 
repudiate the agreement, afforded no ground for his relief; he was bound by the 
agreed line. 

(2) The validity of an agreement for the settlement of a boundary does not de- 
pend on the accuracy with which the line is run. 

(3) Whether the parties were right or wrong in locating the agreed line prop- 
erly was immaterial, if there was doubt or dispute as to its correct location on the 
ground, and they settled that agreement by a compromise line. 

(4) Time and long acquiesc-nce are not necessary to the validity of a parol 
agreement fixing a compromise line between adjacent surveys. 

(5) When the parties have acted with entire good faith, a court of eqnity will 
not disturb such compromise line on the ground of mistake of fact. The rule 
which enforces such agreements rests on the soundest principles of public policy 
and justice. 

(6) Coleman v. Smith, 55 Tex., 259; Hoxie v. Clay, 20 Tex., 586, and George v. 
Thomas, 16 Tex., 29, discussed and approved. 

(7) The special issues found by the jury having ascertained all the facts neces- 
sary to a final decision of the case, the judgment below was reversed, with 
instructions to the district court to take such steps as might be necessary to have de- 
scribed and defined on the ground the dividing line which the parties had agreed 
on, and to enter a judgment establishing that line. 


Aprprat from Houston. Tried below before the Hon. John R. 
Kennard. 
The opinion states the case. 


J. R. Burnett, for appellant. 
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Nunn, Williams & Corry, for appellee. 

I. The verdict determined all the facts essential to a judgment for 
plaintiff, and entitled him to such judgment, unless there was an ex- 
press finding of such an agreement as would divest him of his right 
or preclude him from asserting it. Defendant neither asked for the 
submission of any other issue or for the enlargement of those sub- 
mitted. Ile did not in any way except to the questions submitted 
by the court or to the answers of the jury, or ask that the verdict 
be made fuller. 

II. The agreement found by the jury was not one having for its 
subject the land in controversy, which was not then in the contem- 
plation of the parties, but, construed in the light afforded by defend- 
ant’s plea, the charge and the evidence, was merely an acquiescence 
in a survey supposed by both to include all the land which plaintiff 
owned. It could not, therefore, have the effect of a divestiture of title, 
which neither party intended. 1 Parsons on Contracts, p. 475; 

2 Story on Contracts, § 641; Nash v. Towne, 5 Wall., 699. 

III. The special charge was proper and necessary to prevent the 
misleading of the jury, by the general charge, into the belief that 
they were required under the law to accept the axe concerning which 
Corley testified as an authentic mark designating the corner, and 
such charge directed the minds of the jury to the proper mode of 
determining the question under all the evidenée. Bass v. Mitchell, 

22 Tex., 285; Castleman v. Ponton, 55 Tex., 88; Bagley v. Morrill, 
13 Am. Law Reg. (N. 8.), p. 708. 

IV. That the verdict cannot be construed as fixing the northwest 
corner of Corley’s tract as one of the corners of the two acres 
to be surveyed for appellee, but only as a beginning point from 
which a correct survey might be made, and in this it is amply sup- 
ported by the evidence. The evidence of both Broxson and Duren 
was to the effect that this corner of Corley’s was an established and 
recognized point from which the survey could be correctly made. 

The survey as made by the commissioners and surveyor demon- ‘ 
strated this. As to the testimony about the axe corner, see fore- 

going statement. The jury, by their verdict, in effect found 

3roxson’s survey to be correct. 

V. Appellant should have made his complaint that the verdict, in 
not finding that the axe was at the corner or initial point, is con- 
trary to the evidence, a ground in his motion for new trial. 

VI. Our first proposition, which we make a reply to the sixth and 
seventh assignments also, is that the verdict being sufficient to es- 
tablish all material facts to warrant judgment for plaintiff for his 
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proper quantity of land, the court could properly appoint com- 
missioners to carry into effect its decree and to so adjust equities 
arising out of improvements as to do justice to both parties; and 
could properly charge the expense as costs. 


West, Assoctare Justice.— This was an action brought by ap- 
pellee to establish and fix the boundary line, and to recover of 
appellant a small part of two acres of land that appellee held by 
derivative title from A. Voltair and wife, who had in April, 1872, 
donated the land to the Houston & Great Northern Railroad. 

Appellee bought this land probably in December, 1880, though 
his deed is dated on the 28th day of February, 1881, and previous to 
the date of this deed, on the 11th of February, 18si, one B. F. 
Duren had purchased by metes and bounds one-tenth of an aere, 
being a part of, and in the extreme southern part of this Voltair 
two-acre tract. The locality of this portion of the two acres owned 
by B. F. Duren was fixed and determined between Duren and ap- 
pellee, the sole owners of the said two acres, and was not in dispute, 
and Duren’s part was not contiguous to the land of appellant. Ap- 
pellee took possession of the part of the two acres that had been 
set apart to him as between him and Duren, as the record disclosed, 
in December, 1880, which appears to be before the date of his deed. 
Duren was also in some manner in possession of his part of the two 
acres, as may be fairly gathered from the testimony of the witnesses 
and the plots in evidence. 

The suit relates to these two acres as constituting a part of a 
tract of six and one-half acres formerly owned by A. Voltair and 
wife, and which adjoins the Page, the J. B. Smith and the Elam 
or Monroe tracts. Some time between 1860 and 1866, Voltair pur- 
chased of one Matlock, and Charles Stokes made a survey for them 
and then established on the ground at that time a corner of the 
Matlock and Voltair survey. Corley, a witness who was present 
when Stokes made the survey, and who shortly afterwards owned a 
part of the land adjoining, buried an axe in the presence of Stokes, 
at that point where Stokes established this corner. The surveyor 
Duren commenced his work at this axe corner, as the initial point 
of the Voltair tract, or at least as a known and marked corner. 
The surveyor Broxson, in making his survey, commenced at another 
point about fifteen or sixteen varas south from the axe corner, where 
Duren began. Appellee contends that the point where Broxson 
commenced was the true and proper point at which to commence 
the survey. Appellant contends that the axe corner where Duren 
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commenced, and which could be found by reference to a hickory 
bearing tree called for, was the proper point of beginning; but even 
if it was not, the appellant contended that both parties after Duren’s 
survey had agreed upon a boundary line, and in consequence of this 
agreement and as a result of it, appellant had built his house and 
dug his well and put up his fence with reference to that agreement, 
and that this agreed line must now stand, whether it be in fact the 
true line or not. 

In April, 1881, appellant became the owner of the balance of the 
Voltair tract, from which the two acres owned by appellee and 
Duren had been taken. Shortly after appellee purchased, and prob- 
ably in November or December, 1880, B. F. Duren, who, as has 
been said, was the owner of a part of the two-acre tract in contro- 
versy, and who was also the county surveyor, made a survey of the 
said two-acre tract, at the request of appellee, for the purpose of 
ascertaining and fixing its true boundaries and location on the 
ground in reference to the lands of the adjoining proprietors. 

Afterwards, at the request of appellant, Duren made another sur- 
vey of the same tract, and again fixed its boundaries substantially, 
but not exactly, where he had fixed them by his first survey for 
appellee. 

Shortly after his purchase, appellant, as the owner of the balance 
of the Voltair tract, desired to build a division fence between him- 
self and the appellee. The evidence shows that they had some con- 
versation on the subject, and finally agreed upon a line which should 
be the division line between them. The agreement was fully set out 
by appellant in his answer, and is as follows: ‘That a controversy 
arose between them as to said division lines, and, in order to deter- 
mine them correctly, several surveys had been made, some running 
into the land claimed by plaintiff, and some running into the land 
of defendant, and in order to settle the said boundaries and divid- 
ing lines, plaintiff and defendant mutually agreed on the line on 
which there is now standing a plank and wire fence erected by de- 
fendant. That in fact one of said surveys ran further south by 
several feet, but each survey being variant, the said parties, in order 
to avoid any litigation and further dispute as to the exact bound- 
aries, agreed on said lines, as above stated. That this agreement 
was made on or about the day of June, 1881, and relying on 
the same, and thereby induced, defendant in good faith erected said 
wire and plank fence at his own expense, and which is reasonably 
worth, to wit, $75; and also erected on the land now claimed by 
plaintiff to be in conflict, a dwelling house reasonably worth 
Vou. LVI — 382 
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$150, and dug a well thereon worth $30. That all said improve- 
ments are valuable and permanent, and were erected on said land 
during the summer of 1881, and upon the faith of and were induced 
by said settlement of said boundaries. That plaintiff well knew 
said improvements were being erected, he then residing on the ad- 
joining land claimed by him, and knew that said fence was erected 
as the dividing line, as agreed on, and he never in any manner 
objected to the same.” 

The fence so agreed to be built by appellant was on a line quite 
as favorable, if not a little more so, to appellee than one built ex- 
actly along the entire line as ascertained by Duren. 

When the agreement was made and the fence built, it is conceded 
that both parties were then satisfied with the line. Neither party 
knew then whether it was the true boundary line or not of the two- 
acre tract. The appellee no doubt believed it to be near the true 
line, and the appellant knew nothing definite on the subject, and 
from the evidence agreed to it because it was acceptable to appellee. 
It ran on a part of what was supposed by both of them at that 
time to be the land of appellant, and he states in his evidence that 
he only wanted the line fixed, and if it had been ten feet on his 
land, instead of two or three, he would have as readily accepted it. 
It was agreed to, and appellant expressed himself gratified at its 
establishment and remained contented with it, recognizing and re- 
specting it for some time, and until shortly before the suit was 
brought, when he sold a part of the said two-acre tract to his 
brother-in-law, and who declined to pay for his purchase until its 
actual locality was determined. 

This necessitated a resurvey of the land. It was then ascertained 
by Broxson, another surveyor, that the corner at which Duren had 
each time commenced his survey, known as the axe corner, when he 
ran off the two-acre tract, was not the true beginning corner ac- 
cording to Broxson’s view. But that the true corner where he, 
Broxson, began, was really about fifteen or sixteen varas south from 
that point; and commencing at this supposed true corner as ascer- 
tained by the surveyor Broxson, and locating the two-acre tract 
with his new boundary lines, it would result that appellant had 
under his fence about one-fourth of an acre or less of appellee's two- 
acre tract. This last survey of Broxson took in appellant’s fence, 
his well, and nearly all of his house. 

There was some conflict of evidence as to whether the point con- 
tended for by appellant, or that contended for by appellee, was in 
fact the true corner made by the surveyor who originally surveyed 
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the land for Voltair. This original survey was made. by Stokes be- 
tween 1860 and 1865; he was not on the stand, nor was any wit- 
ness examined as to where, as an actual matter of fact, Stokes did 
carry his compass or stretch his chain, though Corley swore he was 
present when Stokes made the survey, and that he established the 
true corner at the point where Duren commenced his work. 

The lines run by Stokes, if they could be ascertained, would be 
the true boundary lines of the entire Voltair tract. They may in 
fact have been different from either of the two lines run by Duren 
or the lines run by Broxson. It would seem from the evidence that 
the two surveys made by Duren differed somewhat from each other, 
and the survey made by Broxson, before the suit for appellant, 
differed from the surveys made by Duren. The record also fur- 
nishes evidence that the line last run by Broxson in accordance 
with the verdict in this case, under the order of the court, differed 
from the line run by him before the verdict; for his first line placed 
on the end of appellee part of appellant’s house, his well, and fence. 
His last survey still gave appellee his full complement of two acres, 
and left on appellant’s land the house and well, and all but fifty 
panels of his fence, and so the judgment below was finally entered. 

So that it seems of the four lines run by Duren and Broxson, no 
two are precisely alike. They may all in fact be different from the 
true and real lines as actually run on the ground by Charles Stokes 
when he marked the exact locality of the Voltairand Matlock tract. 
It may be that all the lines were never in fact actually ran by 
Stokes, but Corley says that he established one corner which appel- 
lant claims as the true corner. 

At all events, upon the appellee being informed that, according to 
Broxson’s survey, appellant was in possession of about one-fourth of 
an acre of the land he had purchased, he notified him to surrender 
possession, and on his refusal brought this suit, in which, on the 
trial, the facts were developed in substance as above stated. 

The judge submitted in a very clear charge eight special issues to 
the jury, and in obedience to his instructions they retarned an intel- 
ligent, and in the main a satisfactory and correct response to all the 
issues submitted. 

On the subject as to the agreement between the parties as to the 
boundary line which was set up by the appellant in his answer, the 
court of its own accord instructed the jury as follows: “ Fourth. 
Did the plaintiff and defendant enter into a verbal agreement before 
the defendant made improvements, if any, on the land in dispute, 
fixing the dividing line between their respective lands on the Voltair 
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tract, whereon the defendant built a fence, the same claimed as his in 
his answer upon which the defendant was to build and keep up his 
fence; and if that was not the line agreed on, if any, state what 
and where, if any, the line agreed on was or is?” 

At the instance of appellee, on the same subject, he gave the jury 
the following additional charge: “The plaintiff asks the court to 
charge the jury that in determining the issue submitted to them, 
whether the parties made an agreement fixing the boundary be- 
tween them, the agreement, to affect plaintiffs right to a portion of 
his land which he did not receive, if any, must have been made for 
the purpose of fixing a disputed line between them, and a mere 
acquiescence in a line which both parties believed to be the true line, 
both parties being honestly mistaken as to such boundary, and such 
acquiescence being merely because the party to be affected believed 
it to be the true line, would not be such an agreement as referred to 
in the charge.” 

The verdict of the jury was as follows: “ Fourth. Defendant 
built a few panels of fence on the land in dispute, after which an 
agreement was made between plaintiff and defendant to make the 
fence built by defendant the dividing line between them.” 

The jury also, in response to the issues, found the true and real 
boundary lines of the two-acre tract to be not as Duren but as 
Broxson found them. 

Taken together, the charge of the court above given, qualified by 
the special instruction asked and given at the instance of the ap- 
pellee, announced the rule of law that was in this respect to gov- 
ern the jury, substantially to this effect: That though the agreement 
had been made and acted on, and appellant had placed his fence 
and made his other improvements with reference to such agreement 
between himself and appellee, yet such agreement would not be 
binding upon appellee, if appellee at the time believed the agreed 
line to be the true line, and would not have assented to it but 
for that belief, and that on subsequently discovering the error, 
he had to repudiate the agreement to have his line established where 
it rightfully should be. 

We lIfave examined the case with the usual care, and have been 
greatly aided in our investigation by the clear and satisfactory pres- 
entation of the issues by counsel on both sides. We have come to 
the conclusion that the rule laid down by the court as above set 
forth is not correct. It is not believed to be sustained by the previ- 
ous decisions of this court in similar cases. 


~ 


In Coleman v. Smith, 55 Tex., 259, which was a case of disputed 
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boundary, the court, speaking of the charge of the court, uses the 
following language: “This charge is not necessarily erroneous or 
misleading because the word mistake is not included expressly; in 
truth its use might rather have misled the jury than otherwise, by 
conveying the idea that if the line so agreed upon were not the true 
line, therefore other parties would not be bound by it. But the va- 
lidity of an agreement for the settlement of a boundary does not 
depend at all upon the accuracy with which the line is run. 
Whether the parties were wrong or right in their belief that the 
line they established and agreed upon as the boundary of their 
lands was precisely where it ought to be, or where the original sur- 
veyor made it, was wholly immaterial. It was enough if there was 
doubt or dispute between them about it, and they determiméd’-to 
settle it upon that basis. If absolute exactness in defining the line 
were necessary to render such an agreement binding, it is not easy 
to perceive how it could be attained. Different surveyors with dif- 
ferent instruments might locate the true line at different places, 
An agreement made to-day upon the survey of one might be set 
aside to-morrow upon that of another, perhaps no less skillful 
or accurate. This would be to make agreements nugatory, whereas 
they are to be encouraged, favored and upheld, especially in these 
cases of doubtful boundaries. Such cases are proverbially vexatious 
and breed ill blood, and they are very apt to arise in this country. 
It is notorious that surveys have been hitherto very loosely made, 
and often by incompetent surveyors. Lines have been insufficiently 
marked and corners designated by perishable objects. And the 
settling of the country, and the destroying axe of the settler, and 
time, have obliterated the path of the surveyor and destroyed the 
monuments he made. And so, when the lines he ran cannot now 
be run, and the boundaries he fixed have become of doubtful iden- 
tity, and the parties to be affected by them have mutually agreed 
that here he fixed his lines and set their bounds, such agreement 
should be held conclusive, not subject to be set aside or reopened 
upon any subsequent discovery that possibly a mistake was made in 
that agreement as to the true locality. . . . The parties have 
put their fences up and acceded to it. . . . It ought to stand.” 

These conclusions, we believe. are sound and fairly deducible from 
the previous decisions of this court on this subject. 

The facts in the case of Hoxie v. Clay, 20 Tex., 586, show that 
the agreement in that case between the two parties was of a very 
recent date. The suit was brought in September, 1854. The re- 
porter, in his statement of the case, says that the appellant and 
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appellee purchased the west half of the Luke Lessassier league, 
the land whose boundary was in dispute, in February, 1854, and that 
an agreement as to boundary was made in the summer of 1854. 
The record there discloses the fact,that the element of time and long 
acquiescence was not considered by the court as being necessary to 
the validity of such parol agreement between neighbors and adjoin- 
ing proprietors as to the boundaries of their land. The court held 
the agreement binding, without reference to the length of time 
that bad elapsed since it was made. 

The district judge in that case gave a charge not unlike the special 
instruction asked and given in behalf of the appellee in this case. 
It was to the effect: “That if the jury believed there was a mis- 
take made as to the right of the parties running the division line 
and making the partition, none of the parties were estopped by 
reason of the agreement for the correction of the error as to the 
true boundary line.” On the contrary, the court reversed the cause 
and say: “Under such circumstances, it is believed it will not be 
found that equity has afforded relief to a party on the ground of 
mistake. Where the means of information are equally open to both 
parties, and where each is presumed to exercise his own skill, dili- 
gence and judgment in regard to all extrinsic circumstances, equity 
will not relieve. In like manner, where the fact is equally unknown 
to both parties, or where the fact is doubtful from its very nature, 
if the parties have acted with entire good faith (as cannot be doubted 
in this instance), a court of equity will not interpose to afford relief 
on the ground of a mistake of fact. 1 Story’s Eq., secs. 149, 150. The 
means of information are alike accessible to all parties.” 

These cases seem to us to be decisive of the one at bar. The 
court erred in instructing the jury that the acquiescence and agree- 
ment of the appellee with the appellant as found by the jury in the 
line along which appellant built his fence, both parties bein 
honestly vaistakcon nas to the true dividing line, anil appellee believing 
at that time that the line he agreed to was in fact the true line, was 
not binding on appellee. 

Judge Wheeler, in the very well considered case of George »v. 
Thomas, 16 Tex., 89, quotes with approval the opinion of the court 
in Brown v. Caldwell, 10°’Serg. & Rawle, 114, to this effect: “These 
settlements of boundary are common, beneficial, approved and en- 
couraged by courts, and ought not to be disturbed, though it was 
afterwards shown that they had been erroneously settled. Conven- 
ience, policy, necessity, justice, all unite in favor of supporting 
such an amicable settlement.” 


or 
5 
oe 





1883. ] Fioyp v. Rust. 





Syllabus. 





These authorities show that neither the fact of inistake, nor that 
the acquiescence in the agreement has been for a very brief period 
of time, vary the rule, which rests on the soundest principles of pub- 
lic policy and justice. Houston v. Sneed, 15 Tex., 3807; Dalby +. 
Booth, 16 Tex., 566; Stuart ». Baker, 17 Tex., 420; Browning v. 
Atkinson, 46 Tex., 608. The case of McArthur v. Henry, 35 Tex., 
801, though not binding as authority (Taylor v. Murphy, 50 Tex., 
295; Peck v. San Antonio, 51 Tex., 490), may be considered in this 
connection. Smith v. Russell, 37 Tex., 255. 

The special issues, so properly submitted by the court to the jury, 
embrace all the facts necessary for a final disposition of the case 
without another trial. In fact, there can hardly be said to be any 
difference between the parties as to the facts of the case, and be- 
lieving it best that there should be no further trial of the cause, 
and an end be put to this litigation, the judgment below is re- 
versed and the cause is remanded with directions to the district court 
below to take the steps necessary to have described and defined on 
the ground the dividing line that the parties agreed to, and which 
was ascertained by the verdict to be as set forth ini defendant’s an- 
swer, on which, in accordance with said agreement, the appellant had 
built his fence, and in reference to which he had made his other im- 
provements, and to enter a judgment which will have the effect of 
establishing that line. 

The costs of this appeal and of the court below, as well as the 
subsequent costs that will accrue in entering the judgment settling 
and determining the boundary line, are also adjudged to appellant 
against appellee. 

The judgment is reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Opinion delivered February 2, 1883.] 





C. A. Froyp rr au. v. Rusr, Apm’rR. 
(Case No. 1046.) 


1. ADMINISTRATOR'S SALE — APPROVED CLAIM.— In a suit by an administrator on a 
promissory note given by the defendant and his sureties for land bought at admin- 
istrator’s sale, the defendant pleaded that he held an approved claim against the 
estate, which he was induced to purchase by the administrator agreeing that such 
claim might be applied in making a pro rata payment on the land to the extent 
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of $2,500. This was denied by the administrator. The estate as to general cred- 
itors was insolvent. The evidence showed that ‘on the day of sale the defendant, 
on approaching the administrator, took from his pocket the claim referred to, and 
which that administrator had not before seen, and asked him how much land it 
would buy, to which quest on, after a hasty calculation, he answered ** twenty-five 
hundred dollars’ worth.”’  //e/d, 

(1) The answer of the administrator under such circumstances was rather the 
expression of an opinion than a proposition to receive the claim in payment for 
that amount of money in case of a purchase of land. 

(2) The good faith of defendant in the purchase of the claim being denied, 
nothing short of the clearest proof and the most perfect good faith could sustain 
the defense. 

(5) An understanding by the sureties when they contracted the obligation, that 
it was to be paid with the approved claim of their principal, would be no defense 
for them, unless such understanding resulted from the acts or representations of 
the administrator. 

. Facr case.— See opinion for facts held insufficient to maintain the defense to a 
suit on a note given for land purchased at administrator's sale, that it was agreed 
that an approved claim held by defendant should be received in payment therefor. 

3. CASES DISCUSSED.— See this case for a discussion of the cases of Swenson vr. 
Walker, 3 Tex., 93, and Dickinson ». McDermot, 13 Tex., 248. 


Error from Wharton. Tried below before the Hon. Wm. H. 
Burkhart. 

This suit was brought November 15, 1877, by defendant in error, 
J. Rust, administrator de bonis non of the estate of M.S. Stith, de- 
ceased, against plaintiffs in error, C. A. Floyd, J. A. Hamilton and 
W. J. Goodsey, upon a note given by them for land purchased by 
Floyd at a sale made by the administrator, and to foreclose a mort- 
gage thereon given by the purchaser. 

The pleadings on both sides were voluminous, but as the case was 
disposed of on one or two issues, it is suflicient to give only the 
substance of the pleadings. 

Floyd set up that he was the owner of a large claim against the 
estate of Stith, which had been allowed and approved; that he had 
bought the claim for the «xpress purpose of using it in the purchase 
of lands belonging to the estate; that on the day of the sale in 
1873, he exhibited the claim to the administrator; told him that he 
had bought it in order to use it in buying land of the estate, and asked 
how much land (in value) he could buy with it, and pointed out on 
the map the particular lands he wished to buy; that the administra- 
tor told him the claim was good, and he could buy land with it to 
the amount of $2,500; that relying on this assurance he bought 
lands to the amount of over $2,000, for which he gave the note sued 
on, and that these lands brought a much larger price than adjoining 
lands of equal value which were sold to other purchasers; that when 
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he gave the note he told the administrator that he would have no 
money to pay the note when it matured, and was assured by him 
that he need not have, as the claim would be sufficient to pay for 
the land; that he further stated that at the date of the sale of the 
land he bad not finally completed his purchase of the claim, and 
had then paid only $700 of the purchase money, and could then 
have rescinded his contract for the claim; that relying upon the 
representations of plaintiff, he completed his purchase of the claim 
and paid the balance upon it, $1,500 in cash. He set up these facts 
as an estoppel upon the plaintiff: He alleged that when Rust became 
administrator in 1873, the inventoried value of the estate was 
$25,075, and the total claims $27,098.25, and no privileged claims 
save expenses of administration. 

Goodsey and Hamilton alleged that they signed the note as sure- 
ties, and with the understanding that it was to be paid with the 
claim above mentioned. 

The claim was in favor of one De Graffenried. Rust (the plaint- 
iff) replied that defendant Floyd had obtained the claim from N. B. 
Floyd, the former administrator of Stith’s estate; that N. B. Floyd 
had bought the claim with funds of the estate; that Floyd was 
largely indebted to the estate, and had never accounted therewith. 
He also denied that he had made the representations set up by 
defendants. 

A trial was had June 10, 1878; verdict and judgment for plaintiff 
for the amount of note and interest, and foreclosure of the mort- 
gage decreed. 

Of the assignments of error, only two were relied on, the seventh 
and the eighth. The seventh related to the refusal of the charges 
asked by defendants, and the eighth that the charges given by the 
court (except fifth clause) were against the weight of the evidence. 


Peticolas & King, for plaintiff in error.— If a person is induced 
by the representations of an administrator to buy a claim against 
the estate, and pay $2,200 for it, and is promised by the administra- 
tor that he may buy a certain amount of land with the claim, and 
does so buy, then a charge which does not fully and fairly present 
these issues to the jury, and permit them to find whether the estop- 
pel in fact exists, but superadds qualifications not warranted. by the 
facts in proof, or necessary to exist in order to raise the estoppel, is 
erroneous. Swenson ef al. v. Walker, 3 Tex., 93; Thomas v. Geer, 
6 Tex., 369; Eborn v. Cannon, 33 Tex., 248; Selkirk v. McCormick, 
33 Tex., 151; Johnson v. Brown, 25 Tex. Sup., 120; Trammell v. 
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Swan, 25 Tex., 473; Atchison v. Smith, 25 Tex., 228; Dickenson v. 
MeDermott, 13 Tex., 249. 


A. P. McCormick, for defendant in error. 

I. In a suit by an administrator to enforce the collection of a note 
and foreclosure of a mortgage given for the purchase money of 
land of the estate, the makers of the note cannot bar a recovery by 
setting up in the district court their claims as creditors of said estate. 

II. That the purchaser could not resist the payment of the note 
on the ground that by misrepresentations the adininistrator had 
induced him to. purchase when he otherwise would not, without 
offering to surrender the land. He cannot hold as a purchaser at 
the sale and avoid paving the bid on that ground alone. 

III. If Rust was responsible for inducing the defendant Floyd to 
complete the purchase of the De Graffenried claim, Floyd’s remedy 
was against Rust individually, and Rust’s liability could not be set 
up as a bar to the estate’s recovery. 

IV. The proof amply supports the verdict of the jury and judg- 
ment of the court, and there is no error in the action of the court 
below of which the defendant can complain. Atchison v. Smith, 25 
Tex., 230, 232; Guthrie v. Guthrie, 17 Tex., 541. 


Detany, J. Com. Aprp.— The sixth clause of the judge’s charge 
was, that if N. B. Floyd was indebted to the estate of Stith when 
he bought the De Graffenried claim, then he could not make a valid 
transfer to the defendant C. A. Floyd, but was required to hold 
the claim subject to the settlement of his own account. There is 
no evidence in the record that N. B. Floyd was indebted to the 
estate, and therefore we think this charge should not have been 
given. Dodd v. Arnold, 28 Tex., 97, and cases cited. 

The same objection may be made to a part of the first clause, in 
which the jury are told to find for the plaintiff if they believed 
that C. A. Floyd had not bought this claim with his own money. 

The second clause of the charge is as follows: “Before you can 
come to the conclusion that N. B. Floyd became the purchaser or 
holder of the De Graffenried claim, it must clearly . . . ap- 
pear . . . that the transaction on the part of N. B. Floyd was 
a strictly honest one, and made with no purpose to defraud the 
estate of Stith, which he then represented.” 

The only objection which can be made to this clause is that the 
last four words represent N. B. Floyd as the administrator of the 
estate when he bought the claim, of which there was no evidence 
except negative evidence, to which we wil! allude hereafter. 
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The third clause is as follows: “If you believe, from the evi- 
dence, that C. A. Floyd became the purchaser of said claim, and 
paid therefor out of his own money or the proceeds of his own 
property, you will find for the plaintiff ; 1 nevertheless, unless you 
believe that the plaintiff, before the sale, deliberately represented to 
the defendant C. A. Floyd, upon inquiry being made in relation 
thereto, that said claim was good, and would be received in pay- 
ment for land to the amount of as much or more than the amount 
of the note herein sued on, and that thereby said C. A. Floyd, 
in ignorance of the condition of the estate, . . . was induced 
to buy the land, and execute the note upon which this suit is brought, 
vou will find for defendants, provided said N. B. Floyd had a right 
to buy and transfer said claim.” 

The jury were further charged that although Rust may have 
made ever so many representations, still if Floyd knew the 
condition of the estate he would not be protected. Ie must have 
acted solely upon the representations of Rust; must have been 
misled and deceived by them, and his own conduct must have been 
free from suspicion. 

We do not think that these latter clauses of the charge can be 
objected to by plaintiffs in error. The charges lay down the rule 
that if the defendant Floyd, being entirely free from fault, in ig- 
norance of the condition of the estate, and re lying solely upon the 
deliberate representations of plaintiff that he could purchase with 
the De Graffenried claim a certain amount of land belonging to the 
estate, was thus induced to complete his purchase of that claim, 
when he would not otherwise have done so, in that case plaintiff 
could not refuse to receive the claim when tendered in payment of 
the note. This was as favorable to the defendants as could well 
have been asked, and it raises the difficult question, how far the 
estate is bound by the acts and representations of the adminis- 
trator. 

The authorities to which we are referred by defendant in error 
(Atchison v. Smith, 25 Tex., 228, and Guthrie v. Guthrie, 17 Tex., 541) 
do not meet the case. They simply decide that a party who has pur- 
chased property of an estate and given his note, cannot, when sued 
by the administrator, offset against the note a claim which he may 
hold against the estate. To allow this, the court hold, would 
virtually vest the probate jurisdiction and transfer the settlement of 
estates to the district court. 

Nor has counsel for plaintiffs in error referred us to any case 
which is in all respects like the one before us. They do not pro- 
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pose to rescind the contract and restore the land to the plaintiff, as 
was proposed in the case of Crayton v. Munger, 9 Tex., 285, but 
they insist on keeping the land and compelling the plaintiff to take 
the De Graffenried claim. They cite among other cases, Swenson v. 
Walker, 3 Tex., 93, and Dickinson ». McDermott, 13 Tex., 248. 

In the first of those cases, an account of McKinney & Williams 
against the estate of Walker had been allowed and approved. Me- 
Kinney & Williams being indebted to Swenson, offered him their 
claim in payment of their debt. Swenson applied to the adminis- 
trators to know if the claim was valid. They assured him that it 
was; that it would be paid; and that they would as soon pay it to 
him as to anyone else. He accordingly took the claim, and after- 
wards commenced proceedings in the county court for its collection. 
One of the administrators sought to enjoin the collection upon the 
ground that the claim was not valid. The court held that, as 
against Swenson, the administrator could not be heard to allege 
the invalidity of the claim. The court say: “If permitted to con- 
tradict statements so made, on which the party to whom they were 
made had acted, such permission might operate to the serious injury 
of the party who was misled by them. Itisclear . . . that in 
the case under consideration Swenson was induced to take the 
assignment on the statements made by the administrators.” 

In the other case, Dickinson held a claim against the estate of 
McDermott which had been allowed and approved. The estate 
held a larger claim against him. The executors brought suit against 
him upon the claim held by the estate. He then surrendered to 
one of the executors his claim against the estate as a payment pro 
tanto, and the executor promised in writing to dismiss the suit. 
The suit, however, was not dismissed, but judgment was taken 
against Dickinson for the whole amount of the claims against him, 
without regard to his claim against the estate. He applied for an 
injunction, setting up the above facts, and further, that he had paid 
to the executors the difference between the two claims. The 
supreme court held that he was entitled to the injunction. The chief 
justice remarks that ordinarily an administrator will not be forced 
to receive a claim against the estate in set-otf to a debt contracted 
after the death of the testator or intestate, “as this might lead to 
embarrassing investigations in relation to the solvency of the 
estate, and the sufficiency of the assets to pay claims.” 

The rule, however, is for the benefit of the executor or adminis- 
trator. It exempts them from compulsion, but does not interfere 
with their voluntary action. They act upon their own judgment, 
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and at the peril of being held accountable upon a deficiency of 
assets. 13 Tex., 352. 

In the two cases last cited, it will be noticed that there is no dis- 
pute about the facts. Dickinson and Swenson had acted in perfect 
good faith. They had relied upon the acts and representations 
of the administrators, and it would have been a fraud upon them if 
those acts and representations were repudiated. 

In the case before us, the administrator does not question the va- 
lidity of the claim, as was done in the case of Swenson v. Walker, 
but he denies that he made the representations and entered into the 
engagements imputed to him. It may then be said that this issue 
should have been submitted to the jury, unembarrassed by the objec- 
tionable charges which the court connected with it. No doubt this 
would have been the better course. But still the question recurs, 
whether this supposed error of the court will necessitate a reversal 
of the judgment. Upon one part of the case the several members 
of the commission are not in perfect accord. One member holds 
that even if Rust had made the representations imputed to him, 
still the defendants could not avoid the payment of the note with- 
out tendering back the deed and proposing to rescind the contract; 
and further, that if the defendant Floyd was injured by the repre- 
sentations or acts of Rust, his remedy would be against him indi- 
vidually, and not in his representative character. I am not willing 
to deny the correctness of this proposition as a general rule. But 
it seems to me that if an administrator can voluntarily receive a 
claim in discharge of such a debt to the estate (as was done in the 
case of Dickinson v. McDermott), he might, in favor of a perfectly 
innocent party acting in good faith and with proper caution, make 
such representations as would bind him to receive it. This, I think, 
would perhaps be so if a party, acting solely upon these representa- 
tions, should purchase a claim which would be worthless in his 
hands unless so received. 

This is the theory of the case presented by the plaintiffs in error. 
But as the case appears in the record, we do not think that the de- 
fendant Floyd is entitled to the full measure of this equitable de- 
fense. He was acquainted with the condition of the estate — knew 
it perhaps as well as the administrator himself. The latter had 
qualified some time in the year 1873, and the sale was made in May 
of that year. On the day of the sale he approaches the adminis- 
trator, and producing from his pocket a claim which the latter had 
never before seen, asks him how much land it would buy. The ad- 
ministrator makes a hasty calculation, and tells him “ twenty-five 
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hundred dollars’ worth.” This answer, made at such a time and 
place, looks rather like an expression of opinion than a deliberate 
and binding engagement. The defendant was a near relative of N. 
B. Floyd, who was the son-in-law of the intestate Stith, and had 
been administrator of the estate from the year 1866 until 1873, 
when the plaintiff was appointed. The plaintiff charged that N. 
B. Floyd had obtained this claim while administrator, and with 
funds of the estate. It had been transferred by him to the defend- 
ant. The latter does not pretend to have been ignorant of N. B. 
Floyd’s connection with the estate. He merely says that N. B. 
Floyd told him he owned the claim. 

In this state of the case, the defendants evidently felt that some 
explanation of the manner in which N. B. Floyd had obtained and 
transferred the claim ought to be given. They propounded inter- 
rogatories to him, in which they urged him in every variety of form 
to give a full, complete and explicit account of the whole matter, 
with the details of time, place and circumstances. 

Counsel on the other side propounded a number of searching 
cross-interrogatories. But neither the persuasive tone of his friends 
nor the pointed questions of the other side could elicit anything 
that savors of explanation. There is apparently astudied secretive- 
ness in his whole manner. His answers are shy, evasive and in 
monosyllables. It is difficult to read them without a strong sus- 
picion that there was something connected with the history of the 
claim which he did not care to reveal. Now it must be borne in 
mind that the defense which was set up was a purely equitable one. 
The possession of that claim by C. A. Floyd, even though he had 
paid value for it, did not give him the legal right to plead it in 
set-off against the note. 

Nothing short of the clearest evidence and the most perfect good 
faith could sustain such a defense. The sureties claim that they 
signed the note under the impression that it was to be paid with the 
claim which was held by Floyd, but they do not show that they 
received that impression from the acts or representations of the 
plaintiff. 

Our opinion is that the case made by the defendants does not en- 
title them to the relief which they seek. We think, therefore, that 
the judgment should be affirmed. 

AFFIRMED. 
[Opinion approved February 9, 1883.] 
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M. Looscan v. Tue Country or Harris. 
(Case No. 1339.) 


1. CommisstonERS’ courT.— The commissioners’ court of a county has the exclusive 
right to determine whether a suit shall be brought in the name and for the benefit 
of such county, except in a case where a concurrent or exclusive right is conferred 
on some other officer or tribunal by the legislature, to exercise in some specified case 
a like discretion. 

° SAME—STATUTE CONSTRUED.— Art. 260, R. S., which directs the district or 
county attorney to institute suit in certain contingencies against officers intrusted 
with the collection or safe keeping of public funds, confers on district and county 
attorneys no authority to institute suit against the wishes of the commissioners’ 
court, to recover back money authorized by them to be paid out of county funds 
to an attorney retained by them to represent the county, or to enjoin further pay- 
ments on such retainer. 


Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. 

This suit was instituted in the name of the county of Harris 
against the following officials of said county, viz.: M. Looscan, the 
county attorney; John A. Kerlicks, county clerk; Henry Scherffins, 
county treasurer; C. Anson Jones, county judge; O. C. Mulligan, 
Robert Blalock, James Harrington and J. C. McDougal, county 
commissioners. The object of the suit was two-fold — to recover 
from defendant Looscan $3,002.50, alleged to have been illegally 
paid to him by virtue of certain drafts issued by the county clerk 
on the county treasurer in favor of Looscan; and also to enjoin 
Looscan from procuring further drafts by virtue of the order under 
which he had previously received said $3,002.50, and to restrain the 
county clerk from issuing to defendant Looscan such additional 
Warrants. . . 

The petition alleged that the drafts which had been so paid to 
Looscan were drawn between the 18th of April, 1876, and the 12th 
of March, 1880, and that all of the amounts paid to him subsequent 
to the 15th of February, 1877, were paid by drafts issued under 
order made and entered on the minutes of commissioners’ court of 
Harris county at February term, 1877, as follows: 

“Ordered, that M. Looscan, Esq., be allowed compensation at the 
rate agreed on by the county court at January term, 1874, for serv- 
ices as county attorney up to the Ist day of January, 1577, and 
that he be allowed for services to the county, required of him by the 
act of legislature té define and regulate the duties of county at- 
torney, approved August 7, 1876, for the year 1877, the sum of 
$900 per annum in lieu of all commissions allowed county attorneys 
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by said act; and it shall be his duty to represent the interests of the 
county in all litigation by or against fhe county.” 

That under said order said Looscan still claimed a salary of $909 
a year for his services as county attorney of the county; that all the 
defendants so construed that order; that said Looscan was about to 
apply to the county clerk to issue him under that order drafts for 
$500, the amount then claimed to be due him under the order for 
years 1879 and 1880, and said drafts would be issued by the clerk 
and paid by the treasurer out of funds of plaintiff unless restrained 
by the court. Prayer for judgment for $3,002.50 and interest, and 
for injunction restraining the issuing of any further warrants under 
the order, and restraining treasurer from paying the same. 

It was alleged further that the commissioners’ court of Harris 
county had refused to bring suit, or authorize the bringing of it. 

Exceptions of defendant Looscan to the petition were sustained 
in so far as the petition claimed a recovery of the money already re- 
ceived by Looscan, viz., $3,002.50. The cause was tried upon the 
injunction branch of the case. 

The county judge answered, and among other matters pleaded by 
him was a general and a special demurrer; and he specially ex- 
cepted “ because, by said pleadings, this county is called upon to 
revise or reverse the action already had, and to prevent the future 
action of the commissioners’ court upon a matter committed by law 
wholly to its discretion as a board, to manage the business affairs of 
Harris county.” Answering to the facts, he pleaded that the com- 
missioners’ court, acting for the county of Harris, at its February 
term, 1877, entered into a contract with and retained the services of 
said M. Looscan as an attorney and counselor at law to defend the 
county of Harris in certain suits then pending in the district court 
of Harris county; and also to prosecute and defend all civil suits 
and actions then pending, or which might thereafter be commenced 
in which the county might be interested. Also to represent the 
county in the United States courts of the eastern district of Texas, 
at Galveston, and in the supreme court and court of appeals of the 
state of Texas; that for such services the court agreed to pay him 
$900 in county scrip, which was then below par; that in August, 
1877, the county being able to pay cash, changed the contract as to 
the amount of compensation, so as to make thereafter the sum of 
$630 perannum. That during the years 1878 and 1879, Looscan con- 
tinued to represent the county of Harris in all civil suits as thereto- 
fore, and the county clerk continued to issue him drafts for the same 
amount, all of which was done with the full knowledge of the com- 






















Looscan v. Country or IIArris. 








Argument for the appellee. 





missioners’ court, which accepted said services and acquiesced in the 
issuance of the drafts; that the said Looscan so continued up to the 
present time to represent the county of Harris as its attorney in 
civil causes, and was still representing it, and that the salary of $630 
“is now being paid him, the said Looscan, with the approbation of 
said commissioners’ court.” 

On the 13th day of April, 1880, the county commissioners, O. C. 
Mulligan, Robert Blalock, James Harrington and J. E. McDougal, 
answered by general demurrer, speci ial exceptions and general 
denial, and by a special plea denying the right of the district attor- 
ney to maintain the suit; and further, admitting the fact that they 
refused the district attorney authority to bring this suit. They ad- 
mitted the special employment of Looscan to represent the county 
of Harris in the federal court of the United States at Galveston, 
in the supreme court of the state of Texas, and in the district court 
of Harris county, in suits then pending against the county, and that 
the services rendered by him were worth more than he was paid 
therefor; that he was retained by them as an individual attorney 
and counselor at law to represent and protect the interest of the 
county in matters wherein he was not required by law to do as its 
county attorney, and that he rendered, and was rendering, valuable 
services in the protection of the interests of the county. They denied 
that the employment of Looscan was continued in force by virtue 
of the order of February term, 1877, or that warrants were issued 
to him in pursuance to that order, or that the order of the February 
term, 1877,embraced the nature of the special employment of Loos- 
can with the county and its commissioners’ court. 

Verdict for plaintiff ; decree enjoining Kerlicks, the county clerk, 
from issuing, and Scherffins from paying to Looscan, any further 
warrants under the order; costs adjudged against Looscan, and 
other defendants discharged. 


Till & Barziza, for appellant. 


Frank M. Spencer, for appellee. 

I. The commissioners’ court had no legal authority to pay an an- 
nual salary to the county attorney, M. Looscan, in the absence of 
a statute permitting it. Const. of Texas, art. V, sec. 21; R.S., arts. 
250, 259, 260; Code Crim. Proc., art. 33. 

II. The commissioners’ court can only make contracts and pay 
out money of the county when acting as a court; and the authori- 
zation of any such contract or payment must be entered on the 
Vou. LVL — 33 
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minutes of the court. City of Bryan v. Page & Sims, 51 Tex., 
532. 

III. The district court of Harris county did have jurisdiction of 
the case. Const., art. V, sec. 16. 


Wanker, P. J. Com. Arr.— The question is distinctly made on 
the face of the petition, whether the district attorney may, under 
the authority conferred on him as such officer, institute this ac- 
tion in the name of “the county of Harris,” without the consent, 
and against the will even, of the commissioners’ court of said 
county. 

The defendants’ exceptions to the action, so far as they sought to 
recover back from defendant Looscan the money received on the 
drafts which were issued to him, were sustained by the court, and 
the cause has proceeded to trial and a final disposition of it below 
on the remaining branch of the case, viz., as a bill or petition to en- 
join the further issuance or payments of drafts in favor of the de- 
fendant Looscan, on account of salary or compensation to him under 
and by virtue of the order passed in 1877. 

The commissioners’ court, presided over by the county ju lee, is 
virtually a council vested with power to manage and direct all such 
material and financial interests of the county as the laws of the 
state have confided to its jurisdiction. The management of the 
financial affairs of the county have always heretofore been vested 
in tribunals which have existed at different times under various 
names and designations, such as county court, commissioners’ court, 
etc.; they have, however, all been clothed with similar powers, and 
like duties have been imposed upon them. The commissioners’ 
court undoubtedly has the right to cause suits to be instituted in 
the name of and for the benefit of the county, and except where a 
concurrent right to do the same thing, or where an exclusive right 
in a specified case or cases is conferred upon some other tribunal or 
some other officer of the government, the commissioners’ court must 
be deemed to be the guas¢ executive head of the county, vested with 
exclusive power to determine when a suit shall be instituted in the 
name of and for the benefit of the county. 

In the case of Colorado County v. Beethe, 44 Tex., 450, Justice 
Ireland said: “'To the county courts is committed the duty and re- 
sponsibility of providing for the financial welfare of the several 
counties. The county courts could not be justly held to a strict 
accountability, as they should be, if the funds they are required to 
provide, in order to carry on the affairs of the county, can be used, 
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paid out or in any way disposed of, without the knowledge or con- 
sent of these courts.” 

With no less force do these remarks apply to the assumption that 
suits may be brought at the option of a district attorney, or of any 
other official, in the name of the county, without the knowle lge or 
consent of the county judge and the county commissioners of the 
county. Expensive and often unnecessary litigation would in 
many instances occur, inducing financial embarrassments and abso- 
lute losses to the county, against which the official guardians of the 
county’s interest in financial matters would be often rendered im- 
potent to protect. The existence of such a right, in discord and 
conflict with the powers and duties of the commissioners’ court, 
would promote confusion, create uncertainty and doubt, and in the 
end might paralyze the power of that court to efficiently regulate 
the financial affairs of the county. 

Among the evils attendant upon the denial of the exclusive right 
of the commissioners’ court to authorize suits in the name of the 
county, would be that suits might be brought and carried to judg- 
ment without the knowledge of the commissioners’ court of the ex- 
istence of litigation, the results of which would be conclusive and 
effectual against the county. In such cases the county would have 
been deprived of the benefit of the care and judgment of that tri- 
bunal in whom is reposed the duty of guarding the financial interest 
of the county. Their timely action in such case might have either 
prevented the litigation w holly, or else have induced a different and 
more beneficial result. Yet, if suits may legally thus be brought, 
it follows that the county is concluded by the judgments rendered 
against it. 

In De la Garza v. Bexar County, 31 Tex., 485, where the chief 
justice of the county instituted the suit in his own name for the 
benefit of the county, the court, in the opinion delivered, said: 
“There is no doubt of the intention that the county should be the 
real plaintiff herein, but as there is nothing in the record to show 
that the county authorized the institution of the suit, or took or or- 
dered any measures to prosecute it, it might be considered doubtful 
whether the judgment rendered could be pleaded as an estoppel to 
an action that the county might cause to be instituted in its own 
name.” 

- Art. 260, R. S., provides that “when it shall come to the know!l- 
edge of any district or county attorney that any officer in his 
district or county intrusted with the collection or safe keeping of 
any public funds is in any manner whatever neglecting or abusing 
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the trust confided in him, or is in any way failing to discharge his 
duties under the law, he shall institute such proceedings as are neces- 
sary to compel the performance of such duties by such oilicers, and 
to preserve and protect the public interests.” 

The brief of counsel for appellee cites the above article in sup- 
port of the proposition that this suit was properly brought by the 
district attorney. We are clearly of the opinion that the cases 
contemplated by the article above quoted do not embrace the causes 
of action against Looscan which are set forth and relied on in the 
amended petitions before us in tliis record. 

We are unable to discover any statute conferring upon the dis- 
trict attorney a right to institute this suit in the name of the county 
of Harris, nor is the right to do so deducible from the general duties 
required by the constitution and laws to be performed by that offi- 
cer, nor from any of the powers conferred upon him as the repre- 
sentative of the state. 

The views which we have expressed on the question at issue are 
not to be confounded with the doctrine which allows private per- 
sons, in certain instances, to sue in their own name or names, offi- 
cers of the county who may be misapplying or wasting the public 
funds, or doing other acts which injuriously affect the private citizen. 
“The jurisdiction of courts of equity to restrain the proceedings of 
municipal corporations, at the suit of citizens and tax-payers, where 
such proceedings encroach upon private rights and are productive of 
irreparable injury, may be regarded as well established.” 2 High 
on Inj., sec. 1236. See also secs. 1237, 1238, 1239 and 1321. 

We conclude that the judgment ought to be reversed, and that 
the supreme court should render the judgment which the court 
below should have rendered, viz., a dismissal of the suit. See 
Hays v. Stewart, 8 Tex., 358. 

DisMissEp. 

[Opinion approved February 9, 1883.] 
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(Case No. 937.) 


1, Fraup —SEPARATE ACKNOWLEDGMENT OF WIFE.—In a suit by the husband 
and wife to recover property occupied by them as a homestead at the time of its 
cunveyance, in which they sought to set aside their deed on the ground that the 

certificate of the notary to the wife’s separate acknowledgment, which was formal 

in its terms, was in fact untrue as to such separate acknowledgment, and also as 
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to her privy examination, and the making of the explanation of the contents of 
the deed, as required by law, it was also charged that a fraudulent combination to 
swindle and deceive the wife,existed between the notary public and the purchaser. 
Held, 

(1) A charge of the court to the effect that the certificate of the officer to the 
wife’s separate acknowledgment, made in compliance with the statute, is not con- 
clusive of the facts certified to, but may be attacked by the wife, even though the 
purchaser had completed the purchase innocent of fraud, and ignorant of any 
wrong or neglect on the part of the officer, was error. 

2. Cases APPROVED.— Hartley v. Frosh, 6 Tex., 208; Shelby v. Burtis, 18 Tex., 644; 
Wiley v. Prince, 21 Tex., 637; Williams v. Pouns, 48 Tex., 146, and Kocourek rv. 
Marak, 54 Tex., 205, approved. 

3. SEPARATE ACKNOWLEDGMENT OF WIFE.— The wife cannot impeach for fraud 
the certificate of her acknowledgment to a deed when the same is in conformity 
to the requisitions of the statutes, and when there is an adequate consideration 
paid to support the deed, if the purchaser neither participated in the fraud or had 
knowledge of its existence. 

Arrrat from Houston. Tried below before the Hon. R. S&S. 

Walker. 

The opinion states the case. <A detail of the evidence, which is 
voluminous, would not aid to understand the opinion, in view of 


facts stated in it. 
Nunn & Williams, for appellant. 
W. A. Stewart, for appellees. 


Witur, Curer Justice.— Kennedy and wife sued appellant to re- 
cover a tract of land claimed as their homestead, and to which it 
was alleged Davis had, through fraud, obtained a conveyance from 
them. It was charged that the parties made an exchange of prop- 
erty, Davis conveying to Kennedy and wife a house and lot in the 
town of Augusta, ILouston county, and they making to him a bond 
for title to two hundred and fifty acres of land which was their 
rural homestead. The petition alleges that, by means of a fraudu- 
lent collusion between Davis and the officer taking the wife’s sepa- 
rate acknowledgment, and by other improper influences brought to 
bear upon her, she was induced to sign the bond for title, and that 
the officer stated in his certificate, attached to the bond, that she 
was examined by him privily and apart from her husband, and that 
she willingly signed the same and did not wish to retract it, and 
that it had been fully explained to her, which certificate was wholly 
false. 

It was also charged that Davis had no title to an undivided half 
of the property conveyed by him in exchange for their homestead, 
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and this property was tendered back to him. The petition was 
very full in charges of such fraud against Davis and the officer, 
and of denials that Mrs. Kennedy had been examined privily and 
apart from her husband, or had the contents of the instrument ex- 
plained to her, or had made any of the acknowledgments averred 
to have been stated in the certificate by the notary. The answer 
of Davis, among other things, denies all charges of fraud, and af- 
firms that the certificate spoke the truth in reference to the exam- 
ination and acknowledgment of the wife. 

The facts proven on the trial are conflicting, so far as regards the 
circumstances under which the signature and acknowledgment of 
the wife were taken. Appellees’ witnesses stated positively that Mrs. 
Kennedy was not examined privily and apart from her husband, 
but that he was present and a witness to all that occurred between 
her and the notary at the time the acknowledgment purported to 
have been taken. They also stated that the notary did not explain 
the bond to her, and that she made none of the acknowledgments 
set forth in his certificate. On the other hand, the appellant’s wit- 
nesses swore just as positively that everything was done by her and 
the officer required by law to make the privy examination of a wife 
perfect and legal in every respect. In one matter, however, the 
witnesses on all sides agree, which is, that if anything occurred on the 
occasion of this privy examination, or was left undone by either the 
officer or the wife, which would vitiate it, or if any fraud was per- 
petrated upon Mrs. K., or any improper influences were brought to 
bear upon her to make her execute the bond, Davis knew nothing 
of them, and was wholly innocent of any participation in them. 

There was also conflicting testimony as to the condition of Davis’ 
title to the Augusta property at the time of the exchange, the 
proof, however, being largely predominant to the effect that he had 
a perfect title to the whole of it, and overwhelming as to this being 
the case at and before the trial of the cause. This matter, however, 
is of little importance to the present disposition of this appeal. 

With this condition of conflicting evidence before the jury in ref- 
erence to the wife’s acknowledgment, they were charged by the 
court that “her signature to the instrument, and the certificate of 
the notary public of her acknowledgment of it, and that she was 
privately examined apart from her husband; that she had fully and 
voluntarily executed it, and wished not to retract it, are conclusive 
evidence of her consent and of all the facts recited in the certifi- 
cate, until the contrary is made to appear by evidence rebutting such 
inferences. In order to constitute a valid bond for title from Mrs. 
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Kennedy to her homestead, it was requisite not only that she should 
have willingly signed the same, but also that she should have ac- 
knowledged the same before said notary public with a knowledge of 
its contents, after having the same fully explained to her, and “that 
such acknowledgment should have been made separate and apart 
from her husband, and that she should have in effect or in terms 
clearly signified to said officer that it was her act and deed, willingly 
signed, and that she did not wish to retract it, or otherwise mant- 
festing her satisfaction and approval of the signature made by her 
of said instrument; and if, from the evidence, you are satisfied she 
did not in fact make such acknowledgment and was not examined 
privately and apart from her husband by said officer, in that state of 
the case the instrument of writing was not binding upon her, and 
you would find your verdict for the plaintiffs.” 

This charge, it will be seen, announces the doctrine that the certifi- 
cate of the officer taking the privy acknowledgment of a married 
woman is not conclusive of the fact certified to, but m: ry be attacked 
and set aside by evidence showing that such fact did not actually 
transpire before the officer, although this was not known to the 
party to whom the instrument was executed. In other words, that 
although the certificate is to the effect that the married woman 
making the conveyance acknowledged it in manner and under cir- 
cumstances as required by law, she may establish by extraneous 
proof that such certificate does not speak the truth. And further, 
that she may do this, and defeat the right of a party who, inno- 
cent of all knowledge of such facts, and with a deed presented to 
him bearing her signature and the proper certificate, has paid his 
money or parted Ww vith his property on the faith of its conformity to 
the truth. This doctrine cannot be sustained on principle, and is 
opposed to frequent decisions made by this court. 

In Hartley v. Frosh, 6 Tex., 208, it was first held that the certifi- 
‘ate must be conclusive of the facts therein stated, unless fraud or 
imposition is alleged; that it is not sufficient to allege that there was 
no privy examination; that the grantor did not acknowledge the 
same to be heract and deed. That there must be some acts showing 
fraud; as for instance, a fraudulent combination between the notary 
and the parties interested. 

Again, in Shelby v. Burtis, 18 Tex., 644, the court refused to in- 
validate a privy acknow ledgment properly certified, because it was 
not distinctly alleged that the party interested in having the instru- 
ment executed knew of the improper influences which brought 
about the wife’s execution of the instrument. 
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The case of Wiley v. Prince, 21 Tex., 637, furnishes an instance of 
the kind of knowledge and participation on the part of the grantee 
in the compulsion exercised over the wife, which would set aside an 
acknowledgment certified to in the usualform. But the case confirms 
the rule laid down in the two preceding cases. 

Again, in Williams v. Pouns, 48 Tex., 146, it was held that the 
wife could not impeach the certificate of her acknowledgment toa 
deed of trust, when the beneficiaries gave an adequate consideration 
to support the deed, and neither of them participated in or had any 
knowledge of the fraud. The same was held in Pool v. Chase, 46 
Tex., 210, and Kocourek v. Marak, 54 Tex., 205, and is no longer an 
open question in our courts. The rule has its foundation in reason 
and justice, and we feel no disposition to vary it in the slightest 
degree. 

The doctrine of the charge would place those dealing with mar- 
ried women entirely at their mercy, should they choose to repudiate 
any conveyance made by them under the most solemn forms of the 
law. 

The present case furnishes a fair instance of its evil effects. Ilere 
a party apparently dealing with fairness and honesty, and certainly 
guiltless of all attempt to defraud the wife of her homestead rights, 
is made to yield up property conveyed to him in proper form of 
law, for which he has paid a fair consideration, and upon which he 
has made his home, because of circumstaneés of which he was 
ignorant, and which are concealed from him by the very parties 
who should have told him of them before he changed his condition, 
believing them not to exist. 

We think the charge was erroneous in that it did not inform the 
jury that the facts relied on to vitiate the officer’s certificate, should 
at least have been known to Davis at the time he completed the 
contract for the exchange of property with appellees; and for this 
error the judgment is reversed and the cause remanded. 






REVERSED AND REMANDED. 


[Opinion delivered February 6, 1883.] 
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H. L. Warxryss v. P. J. Witus & Bro. 


—_—o 


(Case No. 1557.) 

1. Lrwrratron.— Under the statute (R. 8., art. 276), which allows three days of grace 
on all negotiable promissory notes, the debtor is entitled to three entire days after 
the day fixed for payment. Hence when a suit is brought on the fourth day after the 
expiration of four years from and after the day fixed for payment, the bar of lim- 
itation would not apply. 


Aprrat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

The opinion states the case. The charge of the court, which is 
short, will be found in appellees’ brief. 


Fred Barnard, for appellant. 

I. In computing time under limitation, the day of the maturity 
of the cause of action is always included. The notes sued on were 
dated March 17, 1877, and due one day after date. Suit was filed 
March 21, 1881. The court charged the jury that a note dated 
March 17, 1877, due one day after date, adding three days grace, 
would have for its last day of grace the 21st of March, 1877, on 
which last day of grace suit cannot be brought, but could not be 
brought before the 22d of March, 1877, and that suit would have to 
be brought within four years, including the 22d of March, 1877. 
Smith v. Wilson, 15 Tex., 134; 2 Chitty on Contracts, 1229; 15 
Mass., 193; 3 Denio, 12; 9 Pick., 491. 

II. The cause of action accrued upon the maturity of the notes 
sued on, and they should have been protested on the third day of 
grace, and suit could have been brought on the third day of grace. 
The court charged the jury that the decisions of our supreme court 
hold that suit cannot be brought on the day when the note be- 
comes due, and that the cause of action does not arise until the 
expiration of the day specified for the payment of the notes, and it 
would follow from these decisions that suit could not be brougit 
on the last day of grace. It follows, therefore, that a note dated 
on the 17th of March, 1877, payable one day after date, adding 
three days of grace, would have for its last day of grace the 21st 
day of March, 1877, on which last day of grace suit could net be 
brought, but could not be brought before the beginning of the 22d 
day of March, 1877, and suit would have to be brought within 
four vears, and including in the count of time the 22d of March, 
1877, up to the time of this suit; and if four years have elapsed 
from and including the 22d of March, 1877, next before bringing 
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the suit, the claim would be barred, and the plaintiffs’ rieht of 
action gone. KR. S., art. 3205; Smith v. Wilson, 15 Tex., 154; Story 
on Promissory Notes, sec. 225; Park v. Page, sec. 268, notes; 
Farnham v. Fowle, 12 Mass., 8, 9; Shed v. Bret, 1 Pick., 401; N. E. 
Bank v. Lewis, 2 Pick., 125; City Bank v. Cutter, 3 Pick., 414; 
Church v. Clarke, 21 Pick., 310. 


Mann & Baker, for appellees. 

Appellant states as first proposition of brief: “In computing 
time under limitation, the day of the maturity of the cause of action 
is always included.” 

Appellees state as counter proposition : 

I. The court below so held, and charged that day of maturity 
was to be included, and that suit had to be brought within four 
years, and including in the count of time the day the cause of action 
accrued. 

The court charged: 

“ Gentlemen: The statute law of this state entitles all promissory 
notes to three days of grace, which law enters into and forms a 
part of the contract, and the decisions of our supreme court hold 
that a suit cannot be brought on the day when a note becomes due, 
and that the cause of action does not arise until the expiration of 
the day specified for the payment of the note, and it would follow 
from these decisions that suit could not be brought on the last day 
of grace. , It follows, therefore, that a note dated on the 17th of 
March, 1877, payable one day after date, adding three days of 
grace, would have for its last day of grace the 2ist day of March, 
1877, on which last day of grace suit cannot be brought, but 
could not be brought before the beginning of the 22d day of March, 
1877, and suit would have to be brought within four years, and in- 
cluding in the count of time the 22d of March, 1877, up to the time 
of bringing this suit; and if four years have elapsed from and includ- 
ing the 22d of March, 1877, next before the bringing of the suit, 
the claim would be barred and the plaintiffs’ right of action gone.” 

II. Suit cannot be brought on the third day of grace, as statute 
says: “Three days shall be allowed on all bills of exchange and 
promissory notes assignable or negotiable by law.” The notes sued 
on were payable to order. R.S., art. 276; Campbell v. Lane, 25 Tex. 
Sup., 95; Moore v. Hollamans, id., 82; Renner v. Bank of Columbia, 
9 Wheat., 594, 595; Oothout v. Ballard, 41 Barb., 33; Thomas ». 
Shoemaker, 6 Watts & Serg., 179. 

III. If there is any question as to whether the suit is within four 
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years from accrual of cause of action, the court will, as to including 
or extending day of payment, give such construction as will operate 
most favorably towards sustaining the contract. O’Connor v. Towns, 
1 Tex., 107, 112, 113. 


West, Assoctare Justicr.— This was a suit brought by the ap- 
pellees against the appellants on two promissory notes executed 
March 17, 1877, for ($715) seven hundred and fifteen dollars, each, 
due one day after date. The suit was filed 2lst March, 1881. The 
only matter to be considered is, were the notes barred by the stat- 
ute of limitation at the time the suit was brought? 

The notes under our statute were entitled to the usual days of 
grace. Coulda suit have been brought on them on the third day of 
grace, or would such an action have been premature? It may be 
inferred from the cases of Campbell v. Lane, 25 Tex. Sup., 93; 
Moore v. Hollamans, 25 Tex. Sup., 82; Oliphant v. Dallas, 15 Tex.. 
138, and Smith v. Wilson, 15 Tex., 152, that in the computation of 
time, the day the note matures is excluded. 

Judge Roberts, in the case of Campbell v. Lane, illustrated the 
rule as to computation thus: “ A note dated on the Ist day of 
November, 1857, and payable eleven months after date, was not 
due, including the three days of grace, until the 4th day of October, 
1858.” 

So here the notes were not due until the 18th day of March, 
1S77, and then three days must be allowed from that date. These 
would expire on the 2Ist of March. On that date the suit was 
brought. This, we think, was sufficient to defeat the plea of 
limitation. 

The law as to the rules to be applied to the computation of time 
is neither very satisfactory or certain. It is not safe, perhaps, to 
lay down a fixed general rule. State v. Asbury, 26 Tex., 83. In 
many cases the day of the event in a given case must be excluded 
or included as may be most conducive to the beneficial operation of 
the act. 

The cases in our reports where the subject has been discussed are 
given below: O’Connor v. Towns, 1 Tex., 107; Burr v. Lewis, 
6 Tex., 76; Hill v. Faison, 27 Tex., 428; Hyde v. White, 24 Tex., 
143; Dickson vw. Burke, 28 Tex., 117. 

In Young v. Van Benthuysen, 30 Tex., 768, the case of O’Connor 
v. Towns is cited and followed. 

Since the 11th of January, 1862, it has been and now is the law 
in this state, that three days of grace shall be allowed on all nego- 
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tiable promissory notes. [. S., art. 276. We regard this as a 
legislative announcement that three entire days are meant. RK. S., 
art. 3138. Ilence a note would not mature until the expiration of 
three entire days after the date of payment, and a suit could not be 
maintained against the maker until after the expiration of these 
three entire days. The charge of the court was correct. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered February 13, 1883.] 





Leon & H. Brum v. Scuram & Co. 


(Case No. 1561.) 


1. Brtts oF ExcEPTION — PRactice.— Bills of exception which have not been pre- 
sented to the district judge for sgnature within ten days after a motion for a 
new trial has been refused, will on motion be stricken from the record in the su- 
preme court. But if the statement of facts containing bills of exception to the 
admission of improper evidence was signed and approved during the term and 
within ten days after the end of the trial, the bills of exception would be considered. 
It would be otherwise if such statement of facts was presented to the julge more 
than ten days after the conclusion of the trial. 

2. Practice — Insunction.—It is not error, after the dissolution of an injunction 
because the answer has denied and taken away the equity of the bill, for the court 
to retain control over the case until after trial upon the merits. 

3. INJUNCTION — ATTACHING CREDIroR.— An attaching creditor whose writ of at- 
tachment has been levied on goods in the possession of the sheriff by virtue of an 
execution issued on a judgment by confession, alleged to be fraudulent, has such a 
lien on the goods as to authorize, under proper averments, the issuance of injunction. 

4. CHARGE OF couRT.— A charge to the jury which assumes as true the ex.stence of 
a fact clearly established by evidence, which was not excepted to, so as to procure 
the ruling of the supreme court on its admissibility, is not error. 

5. FRaup — CONFESSION OF JUDGMENT.— See opinion for a charg, and statement 
of the case for facts, under which the charge was held proper in a contest between 
an attaching creditor and one claiming under a confession of judgment by an in- 
solvent debtor, which judgment was attacked for fraud in its procurement. 


Error from Galveston. Tried below before the Hon. Wm. I. 
Stewart. 

Leon & H. Blum, plaintiffs in error, about 10 o’clock at night on 
the 26th day of November, A. D. 1881, for their use, and of certain 
other firms, obtained by confession a judgment against Donnen- 
baum & Friedlander, a firm then doing business at Seguin, Texas, 
for the sum of $4,392.21; and on the same night had two execu- 
tions issued on that judgment, one to Galveston county, which was on 
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that night returned nulla bona, and the other to Guadalupe county ; 
the latter, on the 28th day of November, 1881, being levied on the 
stock of goods of said Donnenbaum & Friedlander, at the town of 
Seguin; a sale of the goods was advertised to take place in Guada- 
lupe county on the 9th day of December, 1881. On the 6th day of 
said December, Schram & Co., defendants in error, made applica- 
tion to and obtained from the Hon. G. Il. Noonan, judge of the 
twenty-second judicial district, a writ of injunction restraining 
Leon & H. Blum, and the sheriff of Guadalupe county, from further 
proceedings under that judgment and execution until the further 
orders of the district court of Galveston county in the premises. 

Schram & Co.’s bill for injunction was filed in the district clerk’s 
office of Galveston county on December 8, 1881, on same day the 
injunction was issued, and on the following day, and before the sale 
of the property, service thereof was accepted by the sheriff of 
Guadalupe county. 

On the 7th day of January, 1882, upon the application of Leon 
& HH. Blum, the district court of Galveston county ordered the 
saie of the property so levied on, as being perishable and liable to 
deteriorate in value by keeping the same till the final disposition of 
the suit, and on the 17th day of January, 1882, the sheriff, under 
that order, sold the same at public auction to Leon & H. Blum for 
the sum of $2,900, which amount was deposited with the clerk of 
the district court of Galveston county. 

Schram & Co., in their bill, set forth that they were then, and 
had been on the 24th day of November, 1881, creditors of Donnen- 
baum & Friedlander in a large amount, to wit, the sum of $2,166.66; 
and on the last mentioned date had granted to Donnenbaum & 
Friedlander an extension of their indebtedness (then due) to the ex- 
tent of $1,666.60, and took their notes for that amount, payable at 
various times thereafter; and for the remainder of said indebtedness 
Donnenbaum «& Friedlander gave their sight draft on A. Harris & 
Bro., of Houston, Texas, which, when presented, was dishonored 
and not paid. That thereafter, on the 26th day of November, 1881, 
Donnenbaum & Friedlander confessed judgment in the district court 
of Galveston county in favor of Leon & H. Blum, in the sum be- 
fore mentioned; that the same was rendered at an unreasonable 
hour, and was so confessed for the purpose and intention of defraud- 
ing Schram & Co. out of their debt, and that Blum & Co. were 
parties to and participated in the fraud; that Donnenbaum «& Fried- 
lander were insolvent, and that Blum & Co. had full knowledge 
thereof. That the stock of goods was the only property of Don- 
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nenbaum «& Friedlander liable to execution; that the execution by 
which the same was seized was fraudulent, and that if a sale there- 
under was had, Schram & Co. would suffer “ great and irremediable 
and irreparable injury.” The petitioners prayed that the sheriff be 
restrained from proceeding under the execution, and from making 
sale, and that the judgment be set aside and impeached as being 
fraudulent and void. 

Answer was filed by Leon & II. Blum and others, alleging want 
of equity in the petition, and denying the material allegation relied 
on for relief; and also alleged that they had a lien upon the prop- 
erty so levied upon, and upon the proceeds thereof realized by the 
sale under the order of the court, and prayed that the injunction be 
dissolyed, and the said proceeds of property be applied to satisfac- 
tion of the judgment. 

On the 27th of February, 1882, Schram & Co. filed their first 
supplemental petition, and in responding to the matters set up in 
the answers, among other things, denied the alleged lien and right 
of defendants to the money. That they, Schram & Co., had a lien 
thereon by virtue of a writ of attachment issued ina suit in Guada- 
lupe county on the 2d day of December, 1881, and levied on the 
goods, which suit was filed on said last mentioned date, and the 
said Schram & Co. were plaintiffs therein, and the said Donnenbaum 
& Friedlander were defendants therein, and which was brought 
upon their indebtedness before referred to. In their supplemental 
petition Schram & Co. prayed that the fund be turned over to them, 
or so much thereof as may be necessary to satisfy their debt, or 
that the same be ordered transferred to Guadalupe county to 
abide the decision of the suit pending in that county. On the 
10th day of February, 1882, the defendants made a motion to dis- 
solve the injunction, which was not presented till February 27, 
1882, at which time the court dissolved the injunction, because the 
defendants under oath denied the “allegations of the bill,” and be- 
cause said injunction could serve no other purpose, since the property 
had been sold and the money paid into court. 

On the Ist day of March, 1882, the cause was tried before a jury, 
who rendered a verdict in favor of Schram & Co., and upon this 
verdict the court entered judgment that the confessed judgment 
was fraudulent and void so far as the same affected said Schrain & 
Co., and that the execution issued on that judgment was declared 
fraudulent and void so far as the same affected the rights of Schram 
& Co. to the fund in court, and so far as the execution affected such 
funds the same was vacated and annulled. And the injunction be- 
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fore issued, as far as the same _ pertained to said stock of goods and 
the proceeds thereof, was made perpetual. It was further ordered 
that the said fund remain én statu quo until the final disposition of 
the cause pending in Guadalupe county. 

Defendants’ (Blum e¢ a/.) motion for a new trial being overruled, 
they gave notice of appeal in open court, and Leon & H. Blum, 
alone, brought the cause into this court by writ of error. 


MeLemore & Camphe Ui and Scott & Levi, for appellants. 

The court erred in not dissolving the injunction and dismissing 
the petition and suit, because there was no equity in said petition 
upon which the plaintiffs were entitled to the injunction granted, in 
this, that by the petition it appears that the plaintiffs were not 
judgment creditors of Donnenbaum & Friedlander, and had no lien 
or specific right to or claim upon the property which Leon & H. 
Blum were restrained from selling — under their execution,— and 
which property was represented by ” funds in court. J. S., art. 
2898; Adler vw. Fenton, 24 How. (U.8.), 407; Holdrige v. Gwynne, 
3 .C. E. Green, 26; Young w. Frier, 1 py 465; Uhl v. Dillon, 10 
Md.; Rich v. Levy, 16 Md., 74; McGoldrick v. Slevin, 43 Ind., 522; 
Mills vw N. R. Road Co., L. R.. 5 Ch., 621; Oberholser v. Green- 
field, 47 Ga., 530; Mayer v. Wood, 56 Ga., 427; Dortic v. Dugas, 
52 Ga., iy hg v. Lamar, 42 Ga., 131; Angel v. Draper, 1 
Vern., 399; Shirle ry v. Watts, 3 Atk., 200; Bennet v. Musgrave, 2 
Ves., 51; ? helps v. Foster, 18 LL, 309; Bigelow v. Andress, 31 IIl., 
322; Rhodes v. Cousins, 6 Rand., 188; Martin v. Michael, 23 Mo., 
50; High on Injunctions (2d ed.), vol. 1, § 731; id., vol. 2, 1403, 
1404 and 1405; High on Injunctions (1st ed.), 26, 27, ‘04, 2501. 

II. The court erred in not dismissing the suit on dissolution of 
the injunction, because by the dissolution of the injunction Leon & 
II. Blum were authorized to, and did take the funds in court; and 
after the funds were disposed of, there was nothing left over which 
to contend in said cause. KR. S., art. 2892. 

Ill. The court erred in assuming from the evidence that any 
sufficient attachment had been levied by plaintiffs on the property, 
proceeds of sale of which were in court, because there was no ev:- 
dence of any proceedings pending or instituted by plaintiifs in any 
court whereby they were entitled to the rights of atti ching cred- 
itors in this cause, and this was a material issue. Abbott's Trial 
Evidence, p. 537, note 2; Roscoe’s Evidence, title “ Nisi Prius,” 125. 

IV. The court erred in its charge to the jury in this: that the 
court charged the jury more than once in its charge in chief that if 
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the defendants L. & H. Blum had knowledge, or could have had by 
reasonable diligence of inquiry, that Donnenbaum & Friedlander in- 
tended and desired to hinder and delay Schram & Co., plaintiffs, in 
the collection of their debt, the preference in the judgment con- 
fessed would be fraudulent, although the preference was given to 
secure or pay the honest debts of Donnenbaum & Friedlander to the 
judgment creditors as confessed. And again gave the same charge 
when asked by the plaintiffs in a speci ial charge rand marked * third” 
in the margin of the charge as given. W right v. Sims, 16 Tex., 42; 
3aldwin v. Peet, 22 Tex.. 716,,717; Howerton vw. Holt, 23 Tex., 59; 
Leitah v. Hollister, 4 Comst., 211; Burrill on Assignments (4th ed.), 
489, page (328); Bellamy v. Bellamy, Adm’r, 6 Fla., 102; Iollister 
». Land, 2 Mich., 309, 316. 


Tarleton & Boone and Mason & Davidson, for defendants in error. 


West, Assocrate Justice.— The motion to dismiss must be denied. 
The judgment makes a final disposition in some form of all the 
matters presented by the pleadings to the court for determination. 
In this respect it differs in a marked degree from the cases of Linn 
v. Arambould, 55 Tex., 611, and Green xv. Banks, 24 Tex., 522. It 
we be that in some matters the judgment was irregular, or possibly 
even erroneous. With this we have nothing to do. It is in its 
character and effect a final judgment, and as such final judgment is 
subject to revision here. 

The motion of the defendants in error to strike from the record the 
bills of exception must prevail. These bills were not presented to 
the district judge for signature within ten days after the motion for 
new trial was refused. “See Sabine & E. Texas R. R. Co. v. Joachimi, 
decided at this term. 

These same bills of exception are also embodied in the statement of 
facts, as seems to be permitted in some cases by rule 56 of the dis- 
trict court. Though the Revised Statutes, which require the pres- 
entation of bills of exception to the judge within ten days after 
the conclusion of the trial, have been enacted since the publication 
of this rule, yet if the statement of facts containing the bills of ex- 
ception to the admission of improper evidence were signed and 
approved during the term and within ten days after the end of trial, we 
would feel bound to regard them. But this could not be done in 
view of the present statute, where, as in this case, more than ten 
days after the conclusion of the trial had elapsed before the state- 
ment of facts was presented to the judge. 
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The court did not err in retaining its control over the case after 
sustaining the motion to dissolve the injunction, by reason of the sworn 
answer of the defendants below having denied and taken away the 
equity of the bill. 

The original petition, we are inclined to think, by reason of its 
specific averments of the fraud practiced by the plaintiffs in error 
in obtaining the judgment by confession, and by its precise allegations 
setting forth fully the insolvency of the defendants in the judgment 
attacked for fraud, and showing on its face that the only remedy of 
the defendants in error was in equity, was sufficient to authorize in 
the first instance the issuance of the writ of injunction. Why wait 
until asuit at law had been brought, a judgment obtained and an exe- 
cution issued and returned nw//a bona, when the facts disclosed show 
there was nothing to be reached by the final process of the court; 
especially in this state, where matters of law and equity are cogni- 
zable in the same court, without regard to the distinctions in forms 
of action that exist atcommon law? All the insolvent debtor’s prop- 
erty was held for the plaintiff in error, under the operation of the 
execution issued on the judgment obtained fraudulently by confes- 
sion, as the defendants in error allege. 

Without, however, expressing more fully an opinion on the point, 
we hold that the court decided correctly in refusing to dismiss the 
case, or sustaining the motion to dissolve the injunction. The peti- 
tion prayed that the judgment in favor of plaintiffs in error against 
Donnenbaum & Friedlander be vacated and set aside, and that 
the levy made by virtue of the execution issued on the judgment 
be declared void. The court properly retained the case to try these 
issues, and also to finally dispose of the proceeds of the property 
that had been sold under its own orders. Over this branch of the 
vase, by its order made when the injunction was dissolved, it is evi- 
dent that the court contemplated taking further action on its final 
disposition of the other issues in the case. If any doubts existed as to 
the power of the court to proceed in the case, based on the ground that 
the averments in the original petition were not sufficient, these were 
all dispelled during the further progress of the cause. 

Before the court had disposed of the motion to dissolve, the de- 
fendants in error, by their subsequent pleadings, set up fully the fact 
that they had in their suits which were referred to in their original 
petition for injunction as then pending in the district court of 
Guadalupe county against Donnenbaum & Friedlander, then sued 
out a writ of attachment, and had levied it on the same goods that 
had been taken into possession by the sheriff under the execution in 
Vou. LVIII — 34 
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favor of the plaintiffs in error. By virtue of this they claimed, 
before the injunction was dissolved, to have a lien on the funds then 
in the hands of the court. Under these additional facts disclosed 
by the pleadings, there could be no doubt of the power and duty of 
the district court to proceed with the trial of the case on its merits. 

An attaching creditor whose writ of attachment has been levied 
on goods in the possession of the sheriff by virtue of an execution is- 
sued on a judgment by confession alleged to be fraudulently obtained, 
has such a lien on the goods as to authorize, under proper averments, 
the issuance of an injunction. Nor do we think the court erre1, 
under the circumstances of the case, in assuming in its charge the 
existence and levy of the writ of attachment. 

As the plaintiffs in error failed to present here for revision the ruling 
of the court on the admission of the evidence, to show that the writ 
of attachment had been levied on the goods in question, they 
must be considered to have waived it. This evidence then being 
before the jury without objection, and the fact of the existence of 
the writ of attachment being practically the question, it was not 
error for the court, under the circumstances, to announce to the jury 
the fact that the writ of attachment existed. It had in the previous 
sentence assumed the existence of the writ of execution that had 
beeff levied by the plaintiffs in error on the same goods. This 
action of the court, in any event, worked no prejudice to any right 
of the plaintiffs. 

This brings us to the consideration of the action of the court in 
giving the charges asked by the defendants in error, and in refusing 
those asked by plaintiffs in error, and also to a consideration of that 
portion of the main charge of the court that is brought under 
revision by the assignment of errors. 

The court, of its own motion, charged the jury to this effect: 

“ That a debtor has the right to confess judgment in favor of any 
one or more of his creditors, giving such creditor or creditors a 
preference over other creditors, if done solely for the purpose of 
preferring a creditor or creditors, without any intent to hinder, 
delay or defraud other creditors not included in such judgment. 
The mere fact that the confessed judgment does in fact hinder or 
delay or defeat the other creditors would not render such confessed 
judgment void as to the left-out creditors: but to render such a con- 
fessed judgment void, it must be shown that it was the intent of 
the parties to the judgment to hinder or delay or defraud the other 
creditors.” ‘ 

“In determining whether or not the intent of the parties to said 
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judgment was solely for the purpose of securing the preferred cred- 
itors named in the judgment, you are_to take into consideration all 
of the facts and circumstances in evidence.” 

At the request of defendants in error, it instructed the jury as fol- 
lows: ; 

“In this cause the jury is instructed that if they believe, from the 
evidence, that Donnenbaum «& Friedlander were indebted to the 
plaintiffs Schram & Co. on the 26th day of November, 1881, then 
it is not enough that Blum and his coplaintiffs in the judgment of 
that date was taken and confessed for valid debts due to them from 
Donnenbaum & Friedlander, but there must be an absence of 
knowledge on the part of Blum that Donnenbaum & Friedlander 
had a further purpose in confessing such judgment to hinder or 
delay or defraud Schram & Co.” 

We regard these charges, under the facts of the case, as fairly 
enough directing the minds of the jury to the true issues in the 
case. They are not, when considered in connection with other 
portions of the main charge, unfavorable to the plaintiffs in error, 
and were sufficient to enable the jury to understand the law appli- 
cable to the facts of the case. 

L. & H. Blum asked a charge wherein it was claimed, as matter 
of law, that unless the jury should find that Schram & Co. had the 
/ien of attachment creditors, they should find for defendants, which 
the court refused. 

The refusal of the instruction was not error. The evidence that 
a writ of attachment had been levied on the property had been 
suffered to go to the jury without a bill of exceptions being saved. 

The further question raised by the instruction, as to whether the 
writ of attachment created a /7em on the goods in favor of the 
defendants in error, was not a matter of fact to be submitted to 
the jury. That was for the court to decide, as matter of law. 

The final judgment disposed, in some manner, of all the matters 
in controversy, so as to have been satisfactory to the defendants in 
error. None of the grounds of error assigned by the plaintiffs 
appear to be well taken, and the judgment is accordingly affirmed. 


AFFIRMED. 
[Opinion delivered February 9, 1883.] 


Chief Justice Wixtie did not sit in this case. 
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Moopy & Jamison v. Junius Levy & Co. 
(Case No. 1466.) 


1. ArracuMentT.— Prior to the adoption of the Revised Statutes the attachment law 
required the plaintiff to swear ‘‘that the attachment is not sued out for the pur- 
pose of injuring the defendant.’ The Revised Statutes require that the affidavit 
shall state that the attachment is not sued out for the purpose of injuring ov har- 
assing the defendant. An affidavit made under the Revised Statutes contained 
this language: ** This attachment is not sued out for the purpose of injuring and 
harassing the said defendant.” JZeld, a motion to quash was properly sustained, 
the affidavit not being made in compliance with the statute. 


Appear from Gonzales. Tried below before the Hon. FE. Lewis. 

The appellants sued the appellees on an account for $2,859.65, and 
caused to be issued and levied, in January, 1881, an attachment on 
the goods of the defendants. The attachment was quashed on the 
motion of defendants. One of the grounds of the motion was, 
“ because the affidavit for attachment pretermits the statutory re- 
quirement ‘that the attachment is not sued out for the purpose of 
injuring or harassing the defendants,’ and substitutes therefor the 
t expression, ‘this attachment is not sued out for the purpose of in- 
i juring and harassing the said defendants.’ ” 

Judgment was rendered in favor of the plaintiffs for the amount 
of their debt, and they appealed to the supreme court, and assigned 
as error the ruling of the court in sustaining the motion to quash. 


Harwood & Winston and T. H. Spooner, for appellants.— The al- 
legation in the affidavit for the attachment, that “this attachment is 
not sued out for the purpose of injuring and harassing the said de- 
fendants,” instead of “injuring ov harassing the defendants,” was a 
substantial compliance with the statute. RK. S., art. 159. 


No brief for appellees has reached the Reporter. 


Waker, P. J. Com. Aprp.— The attachment law enacted in the 

Revised Statutes, art. 153, provides that ‘the affidavit shall further 

state that the attachment is not sued out for the purpose of injuring 

or harassing the defendant.” Previous acts required the plaintiff 

to swear “that the attachment is not sued out for the purpose of 

injuring the defendant.” Several additional causes for the issuance 

of a writ of attachment are included in the Revised Statutes with 
those which had previously existed. 

In construing art. 153, R. S., we may fairly conclude that it was 
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the intention,of the legislature to increase the restrictions in ob- 
taining, and thus diminish the danger of abuse of a remedy so 
stringent, as well as to enlarge and extend the grounds which au- 
thorize its use. 

The settled rules of law everywhere exact a strict construction of 
attachment laws; numerous cases in Dallam, as well as many sub- 
sequent decisions of our supreme court, have steadily held that the 
writ of attachment being a summary remedy created by statute, 
the statute should be followed in all respects, and all the incidents 
pertaining to the remedy must be strictly complied with. Gregg v. 
York, Dallam, 528; Wooster v. McGee, 1 Tex., 17; Raguet v. Nixon, 
Dallam, 386; 32 Tex., 225; 3 Tex., 317-821. 

Such being the spirit of the law concerning attachment proceed- 
ings and such like extraordinary and stringent remedies, we think that 
when the legislature superadds an additional requirement to the 
condition formerly exacted in respect to the motive of the plaintiff 
in suing out the writ, that the courts will presume, in construing 
the new law, that the phrase or term used was intended as more 
than a mere redundant expression, signifying another phase of, or 
one that is embraced by that which was contained in the former 
law and which is also retained in the new. 

The proper rule of construction requires us to search for a reason 
consistent with the expediency and wisdom of employing both of 
the terms of the sentence, and to give an appropriate signification 
to each in the sense and compatible with what may be supposed to 
have been the intention of the legislature; the statute would thus 
be construed én pari materia, as Viewed in relation to pre-existing 
statutes on the same subject, and the changes made in the Revised 
Statutes concerning attachments. 

We are of the opinion that art. 153, R. S., embodies two distinct 
requirements in suing out a writ of attachment; it contemplates 
that the plaintiff shall make affidavit that his purpose is not to injure 
the defendant in the sense of inducing a damage, loss or detriment 
to him; and also that he shall swear that his purpose is not to 
harass the defendant in the sense in which that word is popularly 
understood. 

“Tnjure,’ and “injury,” are words having numerous and com- 
prehensive popular meanings, as well as having a legal import. The 
varieties of their signification are not important in this connection, 
further than as may be required to draw aline between those words 
and the word “harass,” and to exclude the latter from being 
comprehended within the word “injure,” or “injury.” The syno- 




















53 Moopy & Jamison v. Levy & Co. [Galveston Term, 








Opinion of the court. 





nyms of “harass” are, to weary, jade, tire, perplex, distress, tease, 
vex, molest, trouble, disturb. They all have relation to mental an- 
noyance, and a troubling of the spirit. 

Such being, as we conceive, the meaning of the statute, to 
comply With its requirement the affidavit must show that the 
attachment was ‘aaa sued out for the purpose of either injuring the 
defendant, nor of harassing him. ‘The affidavit in question was 
that the writ was not sued for both the one and the other purpose. 

The affidavit does not follow the language of the statute, nor are 
the statements in it equivalent to what is required. It is not incon- 
sistent with the facts stated, viz., that “this attachment is not sued 
out for the purpose of injuring wd harassing the said defendants ;” 
that the plaintiff had the purpose of doing the one or else the 
other. Perjury in having falsely stated that the purpose was to do 
either of those two things could not be assigned upon such an 
affidavit. 

It sometimes happens that an affidavit is bad for following liter- 
ally the words of the statute itself; and the test to determine its 
insufficiency is in the fact that perjury could not be assigned upon 
the affidavit for its alleged falsity. “If the literal following of the 
words of the statute would make an affidavit upon which perjury 
could not be assigned, it is held in Wisconsin that the affidavit is 
bad. Thus, where the law authorized the issue of an attachment 
upon affidavit ‘that the defendant has assigned, disposed of, or con- 
cealed, or is about to assign, dispose of, or conceal, any of his prop- 
erty with intent to defraud his creditors, and the affidavit was in 
the precise words of the law, it was considered bad.” Drake on 
Attach., 5th ed., sec. 197a; Miller v - Munson, 34 Wis., 579. 

The sense and intent of art. 153, R. S., being to require the 
plaintiff to negative both the purpose to injure and to harass the 
defendant, the affidavit must disclaim as to the existence of either 
and each of those proscribed motives. The affidavit in this case 
does not exclude the idea that the purpose to do the one or the 

other of those two things existed in the mind of the plaintiffs, not- 
withstanding the declaration that the purpose to do the one and 
also the other did not exist. 

In the case of Blum ». Davis, 56 Tex., 426, the rule was followed 
that where the disjunctive or is used, not to connect two distinct 
facts of different natures, but to characterize and include two or 
more phases of the same fact, attended with the same results, it 
was proper for the affidavit to pursue the language of the statute, 
notwithstanding the disjunctiveness of the sentence. See Drake on 
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Attach., 5th ed., sec. 102, citing Johnson v. Hale, 3 Stewart & 
Porter, 331; Cannon v. Logan, 5 Porter, 77; Wood vw. Wells, 2 
Bush, 197. 

We construe the words “injuring” and “harassing” as_ being 
used by the statute in no such sense as that which the above rule 
indicates, but as meaning and relating to distinct and independent 
subjects. 

Our conclusion is that the judgment of the court below was right, 
and ought to be affirmed. 

. AFFIRMED. 


[Opinion of commission adopted by the supreme court February 
13, 1883. ] 





Burnett & Ross v. Scuirivan & Drennan. 
(Case No. 1562.) 

1. JUDGMENT FINAL — STATUTE CONSTRUED.— When the suit is against a partner- 
ship, one member only of the firm being served with process, no judgm nt of dis- 
continuance? as to the member not served is contemplated by the statute. The 
mere taking of the judgment against the partnership, and against the partner 
served with process, operates an abandonment of future proceedings in the par- 
ticular action against the partner not served, by execution against his individual 
property. Such a practice is not in contravention of article 1537 of the Revised 
Statutes. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

On May 19, 1882, the plaintiffs, as partners, sued defendants, as 
partners, in the district court of Galveston county, for labor done 
upon the Sabine & East Texas Railroad under contract with defend- 
ants. The petition was in the ordinary form and was not excepted to. 
On the day of trial (June 28, 1882) defendants took leave to amend, 
and filed a first amended original answer, signed * Waul & Walker, 
attorneys for defendants served with process.” The court, to whom 
the case was submitted without a jury, rendered judgment for 
plaintiffs on the 30th day of June, 1882, for $1,000, against the 
partnership of Burnett & Ross, and Ross in his individual capacity, 
and limited the award of execution accordingly, J. H. Burnett not 
having been served with process. 

Defendants excepted and gave notice of appeal. There was no 
motion for new trial or in arrest of judgment. Appeal bonds were 
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tiled for the partnership, and each individual thereof, July 21, 1882. 
No statement of facts was made up and no bill of exceptions taken. 

The only assignment of error was, “That the said cause proceeded 
to trial, and judgment was rendered against defendants without the 
plaintiffs having discontinued the suit as to d. Il. Burnett, it being 
apparent of record that no service was had against J. If. Burnett, 
and that no order or judgment of discontinuance was made or en- 
tered as to said defendant J. H. Burnett not served, and who did not 
appear by counsel. Signed, Waul & Walker, attorneys for defend- 
ants served with process.” 

Article 1346 of the Revised Statutes is as follows: “ Where the 
suit is against several partners jointly indebted upon contract, and 
the citation has been served upon some of such partners, but not 
upon all, judgment may be rendered therein against such partner- 
ship, and against the partners actually served, but no personal 
judgment or execution shall be awarded against those not served.” 

The judgment recites that plaintiff * have and recover of detend- 

ants J. I. Burnett and J. O. Ross, partners under the name and 
style of Burnett & Ross, and of J. O. Ross individually. 
And because there has been no service of process wpon J. IL Bur- 
nett, it is ordered that execution issue only against the individual 
property of J. O. Ross and the partnership property and estate of 
Burnett & Ross.” 


Waul & Walker, for appellants. 

I. Only one final judgment shall be rendered in any cause, ex- 
cept where it is otherwise specially provided by law. R.38., art. 133. 
The judgment orders * that Matt Drennan and Dan Sullivan, copart- 
ners as Drennan & Sullivan, do have and recover of the defendants J. 
H. Burnett and James O. Ross, partners under the name and style of 
Burnett & Ross, and ef said James O. Ross individually, the sum of 
$1,000;” and further simply orders that because there has been no 
service of process on J. H. Burnett, it is ordered that execution 
issue only against the individual property of James O. Ross and 
the partnership property of Burnett & Ross. The judgment was 
rendered directly against J. H. Burnett, with only the qualifications 
that no execution issue except against the partnership property of 
Burnett & Ross, etc, thus either being a judgment against a defend- 
ant not served, or not a final judgment as to him, further order 
being necessary to enforce it as to Burnett, against whom it was 
rendered. tulme v. Janes, 6 Tex., 242; Witt v. Kaufman, 25 Tex. 
Sup., 684; Hutchins v. Lockett, 39 Tex., 165. 
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II. “ Where there are several defendants in a suit, and some of 
them are served with process in due time, and others not so served, 
the plaintiff may either discontinue as to those not served and pro- 
ceed against those who are, or he may continue the suit until the 
next term of the court, and take new process against those not 
served.” Lt. S., art. 1256. The fact existing of no service being 
had on Burnett, it was not competent for the court to enter a judg- 
ment against J. I. Burnett, even though accompanied by the order 
that execution should only issue against the individual property of 
J. O. Ross and the partnership property of Burnett and Loss. 
The judgment could only have been rendered against the partner- 
ship property of Burnett & Ross and against J. O. Ross individually, 
upon a discontinuance entered as to J. H. Burnett. Hulme v. Janes, 
6 Tex., 242; Cook v. Phillips, 18 Tex., 31; Shipman v. Allen, 29 
Tex., 21; Horton v. Wheeler, 17 Tex., 56. 

III. The judgment is erroneous because, if it is not a judgment 
against J. H. Burnett individually, it is not a final judgment, no 
disposition of him by discontinuance or otherwise having been made 
in the case. If it is a final judgment against him, being rendered 
against “J. H. Burnett,” it is void for want of service upon him. 
Same authorities. 

[V. In suits against partners the citation may be served upon one 
of the firm, and such service shall be sufficient to authorize a judg- 
ment against the firm and against the partner actually served. R. 
S., art. 1224. The judgment was not rendered against the firm of 
Burnett & Ross, but against J. H. Burnett and J. O. Ross, and al- 
though the descriptive words “ partners under the name and style 
of Burnett & Ross” added, still the order is not that the plaintiff 
recover of the firm of Burnett & Ross, as contemplated by the 
statute. Authorities cited under preceding propositions; R. 8., art. 
1224. 


Hume & Shephard, for appellees. 


Witurr, Curer Justice.— The judgment rendered in this cause 
below is exactly in accordance with article 1346 of the Revised Stat- 
utes. The objection raised to it by appellant is that no discon- 
tinuance was entered as to Burnett at or before the time of 
entering judgment against the firm of Burnett & Ross and the 
member of the partnership who had been served with process. He 
claims that for this reason another judgment disposing of Burnett 
will be required, making two in the same cause, in contravention of 
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article 1337 of the Revised Statutes.. It is a sufficient answer to 

this objection that the statute does not require such discontinuance 

in cases like the present, but seems to contemplate that the mere 

taking of the judgment against the partner served,and the partner- 

ship,shall operate as an abandonment of further proceedings in the 

| particular action against the other partner, so far as it is sought to 
obtain execution against his individual property. 

If a discontinuance as to the partner not served were entered, it is 
questionable whether or not the judgment could be rendered against 
the partnership property. That part of the judgment affects the 
interest of the partner not served as much as it does that of his co- 
partner. It is but proper that, for the purpose of having such 

interests reached by the proceedings, he should be brought into court 
in some way. The statute prescribes that this may be done through 
service on his copartner, and that such service shall be good to bind 
his interest in the firm property, though to reach his separate estate 
: he must have legal notice in person. 
Previous decisions of this court made under former statutes, dif- 
fering in no material respect from our Revised Code on the subject 
of discontinuances, have allowed judgments to be taken for or against 
' the party served without dismissal as to the other, and have held 
that this was no violation of the section which forbids more than 
one final judgment to be entered in the same cause. This was held 
in a case where the judgment went in favor of the defendant who 
had been brought into court, in the case of Reynolds v. Adams, 3 
Tex., 167. 

In Burton v. Varnell, 5 Tex., 139, a case where the judgment 
went against such defendant without dismissing as to another 
party not served, the court said: “It is no objection to the judg- 
ment in this case that the record does not disclose any final disposi- 
tion of the caseas to one of the defendants. It discloses but one 
final judgment, which is regular as to the defendant against whom 
it was entered; and the question respecting the plaintiffs right to 
have judgment against the other defendant cannot arise until the 
plaintiff shall have asked such further judgment. It will then be 
time to urge the objection that but one final judgment can be given 
in the case, and to consider the question whether the case be 
. within the prohibition.” 

i We find no reason for holding the judgment improper, and it is 
afiirmed. 
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AFFIRMED. 
{Opinion delivered February 13, 1883.] 
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Henry Weyer v. Joun anp Ernest WEGNER. 
(Case No. 1556.) 

1. EvrpeENcE— DAMAGES FOR TRESPASS.— In an action for damages against several 
for acting as confederates in an illegal entry upon premises jointly owned by two 
plaintitis, the entry was charged as being wanton, vexatious and malicious. It 
was made without warrant of law, and over the protest of plaintiffs, with the 
avowed purpose of searching for stolen hides. Held, 

(1) That it was not error to admit evidence of insulting language used by the 
trespassers to one of the plaintiffs at the time, indicating a belief that there was 
property on the premises acquired in violation of the criminal laws of the state 
which one of the plaintiffs was endeavoring to conceal. 

(2) In order to show whether the entry was vexatiously, wantonly and maliciously 
made, it was proper to show the acts and declarations of the parties at the time, 
which gave color to the entry and showed its purpose. 

(3) Sach an entry being shown without legal authority, and with no probable 
cause to believe that stolen property was secreted, it was proper to return a verdict 
for exemplary damages. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Suit filed March 21, 1881, by John Wegener and Ernest Wegner in 
Galveston district court, against Henry Weyer, Ilenry Homberg, 
Ferdinand Sommers, Alfred Newsom, John Heiman and Wm. Din- 
kelaker, charging that on the 25th of February, 1881, the plaintiffs 
were the owners and in possession of premises described, which they 
used for farming and other purposes, as well as for their business as 
merchants and traders; that at that time the defendants, confed- 
erating together to injure and harass the plaintiffs, entered upon the 
premises with the avowed purpose of making an inquisitorial search 
of their premises for stolen hides, without authority of law, which 
the defendants alleged they believed had been secreted on the prem- 
ises; that the search was made by defendants against their protest 
and in an insulting manner, the defendants following plaintiffs’ foot- 
steps, avowing that they should not have the opportunity of further 
secreting the stolen property for which they were searching, and 
asserting their belief that plaintiffs had secreted the same; that the 
plaintiffs’ beds and furniture were upturned in the search, the de- 
fendants avowing that they had the right to inflict these indignities 
on their own responsibility. 

The evidence showed that the entry on the premises was for the 
purpose charged and without warrant of law; that it was objected 
to; and that thereupon, after the entry, and while one of the parties, 
who was a justice of the peace who accompanied the expedition, 
was writing out an affidavit for a search warrant, the plaintiffs were 
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watched and followed by others with the avowed purpose of pre- 
venting them from hiding away stolen property of which the tres- 
passers alleged they were in search. No stolen property was 
discovered, and the defendants left with no expressions of apology 
or regret. A detail of the evidence would not make more plain the 
principle involved. It fills a transcript of nearly one hundred and 
fifty pages, and is chiefly interesting as illustrating the novel man- 
ner in which Weyer , the justice of the peace, performed his magis- 
terial duty, viz.: in first entering with a band of trespassers the 
premises of unoffending citizens, against their protest, to search for 
stolen property, and while the owners were being insulted by his 
confederates, sitting gravely down at the violated home to write out 
an order to enter and search the premises. 
The charge of the court is sufficiently indicated in the opinion. 


Wheeler & L?hodes, for appellants. 

I. This action having been instituted by the firm of Wegner 
Bros. in their firm capacity for damages to the firm, the court 
erred in admitting all that part of the testimony of Ernest Wegner 
and others tending to show any personal insult or indignity offered 
to him, one of the plaintiffs; tending to show any individual wrong 
or damage to him in contradistinction to a wrong or damage to the 
firm, who are plaintiffs in this suit,— the same having been introduced 
for the purpose of aggravating any supposed damage that might 
have been sustained by the firm, for the reason that such w rong or 
damage offered to, or suffered by him, Ernest Wegner, would not 
authorize or sanction a recovery of the firm. 

IJ. When one has property upon the premises of another, he may 
enter said premises peaceably for the purpose of retaking it, and in 
such case a warrant is not necessary, and such entry would not au- 
thorize even nominal damages. For full discussion of law and right 
of recé aption or reprisal, see Cooley on Torts, pp. 50, 51 and 52, and 
cases cited in note 1, p. 50, and note 4, p. 51; Bouvier’s Institutes, 
2d vol., p. 567, sec. 2371, new edition (1858); Allen ». Feland, 10 B. 
Mon. (Ky.), 306; Chambers v. Bedell, 2 Watts & S. (Pa.), 225; 

tichardson 2. Anthony, 1 12 Vt., 273. See principle decided in Ried 

wv. Lueas, 42 Tex., 529. 

III. A magistrate, in attempting to discover or prevent crime, 
when the same is the subject matter thereof, in his presence, is au- 
thorized to give such verbal or other orders necessary to accomplish 
this purpose. He is not required to stand still and see property ac- 
quired by theft or otherwise made penal, carried off before his very 
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eyes, and the detection or prevention of the crime thus defeated. 
Penal Code, p. 99, art. 765; Code Crim. Proc., p. 12, art. 88; arts. 
91,93; same page, 44, art. 343. 

{V. The court erred in refusing the fourth charge asked by the 
defendants (embracing the provisions of the Penal Code in refer- 
ence to the unlawful skinning of cattle. Art. 765), for the reason 
the same recited a provision of the Criminal Code applicable to the 
facts of the case and a proper matter of defense. Code Crim. 
Proc., p. 41, art. 323; same page, 44, art. 343. 

V. The facts of this case show no acts of oppression or malice to 
support exemplary or punitive damages. These essential elements 
are absolutely wanting. The principle is elementary, and directly 
decided in case of Smith v. Huizar, 25 Tex. Sup., 205. 


MeLemore & Campbell, for appellees. 

I. The evidence shows that the defendants entered upon the 
premises owned by the plaintiffs against fhe wish and over the pro- 
test of plaintiffs, and that the defendants insulted one of the plaint- 
iffs who was present on the occasion of the entry, and insisted that 
they would make search of the premises for stolen property, and 
that the plaintiff who was present should not have an opportunity 
to hide away anything before the search was made. That one of 
the defendants was a justice of the peace, who was in company with 
about five others (not justices) who had been making a general 
search that day on Galveston Island for stolen hides, without any 
warrants or affidavits for warrants, and that they had been appro- 
priating all the hides that they could find —after looking at them 
to see to whom they belonged, in their opinion,— and Judge Weyer, 
the justice, had succeeded in judging several hides to be his prop- 
erty, which had been accordingly appropriated by him. 

That the above performance was about to be put into operation 
on the premises owned by plaintiffs, when one of the plaintiffs pres- 
ent resisted the right of the party to do so; and the plaintiff left 
the party and proceeded to walk away, when two of the defendants 
followed him, remarking that he could not hide anything from them, 
whereupon an angry altercation ensued, and the plaintiff was closely 
followed and watched, the pursuing parties entering upon the prem- 
ises of plaintiff to watch him; and in the meantime the peripatetic 
justice of the peace, Weyer, was writing out the so-called affidavit 
upon which he was intending to issue a search warrant; and having 
progressed a little, the justice and his party, without a warrant, en- 
tered upon the premises of plaintiffs and appropriated a “cart” 
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thereon situated and belonging as a suitable article whereon to com- 
plete the preparation of the affidavit and warrant. During all this 
time one of the plaintiffs (present) persisted in telling the party 
that there were no stolen hides on the premises, and that he denied 
their right to come on the premises without some lawful authority. 
The only satisfaction given to him was that he was “not a gentle- 
man or he would allow a search without a warrant.” And after a 
thorough search thereafter made — through all parts of the stable 
and barn, up stairs and down stairs, and under bed clothes and pri- 
vate places,— it was discovered that there were no stolen hides on 
the premises, and the “inquisition” departed without apology or 
expression of regret. 

Such being the evidence, it is sabmitted that the plaintiffs were 
entitled to damages — actual and exemplary — and that $8400 is a 
moderate verdict. 


Srayrron, Associate Justice.— This suit having been brought to 
recover damages for a trespass alleged to have been committed 
upon premises owned by John and Ernest Wegner, and in which 
they are both plaintiffs seeking to recover for an injury committed 
upon the common property, it is claimed that it was error to admit 
evidence of insulting language towards Ernest Wegner, who was 
present upon the premises; and that it was error to admit in evi- 
dence the acts of the appellants while upon the premises, indicative 
of a belief that there was property on the premises acquired in vio- 
lation of the criminal laws of this state, which one of the plaintiffs 
was attempting to conceal. 

This proposition is based upon the theory that, if the words and 
acts were actionable, they gave cause of action to Ernest Wegner 
alone. This would certainly be true if the language and acts in 
evidence in regard to which objection was made had been made the 
foundation of the action. This, however, is not the case. 

The action is founded uponan alleged illegal entry upon the land 
of the appellees, under circumstances carrying insult and indignity 
to them, whether present at the time or not; andin order to show 
whether that entry was vexatiously, wantonly or maliciously made, 
it was proper toshow the acts and declarations of the parties at the 
time which gave character to the entry and showed its purpose. 
Cook v. Garza, 9 Tex., 362. 

The language and acts showed that the entry was made for the 
purpose of searching the premises for hides of cattle, which, not- 


withstanding the declarations of one of the plaintiffs to the contrary, 
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it was claimed were unlawfully acquired and concealed upon the 
premises; and they tended to show that the determination to enter 
and search the premises was augmented by the simple fact that one 
of the plaintiffs insisted upon the recognition of the right which 
the law guaranties to every citizen, in the constitutional declaration 
that “ The people shall be secure in their persons, houses, papers 
and possessions from all unreasonable seizures or searches, and no 
warrant to search any place or to seize any person or thing shall 
issue without describing them as near as may be, nor without prob- 
able cause supported by oath or affirmation.” 

None of the appellants professed to have any knowledge that 
grounds existed which authorized the entry upon the premises for 
the purpose of making a search even after a proper warrant might 
be obtained, nor did they profess to have information from others 
which would authorize such a course. 

The search evidenced the fact that the entry was not only unwar- 
ranted by the existence of the facts which would justify it, but 
that it was vexatious. 

The court in effect instructed the jury that the search warrant 
was sufficient to protect the appellants from damage for the search 
of the premises which they made, and submitted no question to the 
jury as to whether or not probable cause existed for suing out the 
search warrant; and limited the right of appellees, in their recovery 
of daniages, to damages for the trespass in entering the premises. 

Under this state of case it is not necessary to consider the suffi- 
ciency of the search warrant, and of the affidavit upon which it 
was based, nor to consider whether probable cause existed for suing 
out the writ. 

It is insisted that the appellants had the right to enter peaceably 
upon the premises of the appellees for the purpose of retaking their 
property. Before such a right could exist the appellants must have 
had property upon the premises of the appellees. The search 
evidenced that they had no property there, hence the right of recap- 
tion need not be considered. 

It is claimed that the magistrate, who was one of the party, was 
authorized by verbal order to direct the entry upon the land to dis- 
cover and prevent crime, and we are referred to Code of Criminal 
Procedure, arts. 91, 93 and 343, for the law giving such power. 

The first two articles cited have reference solely to the interpo- 
sition of a peace officer to prevent the commission of a threatened 
offense, or of an offense about to be committed in the presence of 
such officer, and the facts of this case furnished no ground for 
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the action of the peace officer under either of the articles. Art. 
343 simply gives to all persons the right to prevent the consequences 
of theft, by seizing any personal property which has been stolen, 
and bringing it with the supposed offender before a magistrate. 
None of these articles confer the power claimed. No offense had 
been committed, nor was any threatened or about to be committed 
in the presence of the magistrate. 

The court did not err in refusing to give in charge to the jury 
the law making it an offense, under given circumstances, to skin 
cattle, for there were no facts making such a charge pertinent or 
proper. 

It is claimed that the court erred in instructing the jury that 
they might find exemplary damages if they believed certain facts 
to exist. 

The court instructed the jury as follows: “If you should fur- 
ther believe, from the evidence, that the defendants did so wrong. 
fully enter upon the plaintiffs’ premises with malice or evil intent, 
or vexatiously, or in an oppressive and insulting manner, then the 
jury would be authorized, in addition to nominal damages, to find a 
verdict also for the plaintiffs for such punitive or exemplary damages 
as the jury may think right and just, under all the evidence and cir- 
cumstances of the case.” 

The court further instructed the jury that if the entry was illegal, 
but peaceable, the damage should only be nominal. 

The law applicable to this question is well settled, and it only re- 
mains to consider whether the facts justified the giving of a charge 
which permitted the jury to give exemplary damages. 

That the entry was made without the semblance of a writ author- 
izing it, is made certain by the evidence; that the entry was made 
for the purpose of searching the premises for hides of animals which 
it was claimed were in the possession of the plaintiffs, and had been 
illegally acquired, is rendered equally certain; that the entry was 
made for the further purpose of watching one of the plaintiffs lest he 
might secrete hides for which they were seeking, is placed beyond 
question; that no hides other than such as were legally in the posses- 
sion of the plaintiffs were on the place, is evidenced even by the return 
made upon the search warrant; and it does not even appear that 
any person had informed either of the defendants that any cause 
existed for entering upon and searching the premises of the plaintiffs. 

These facts, then, exhibit a case in which persons entered the 
premises of others without their consent, against their will and with- 
out lawful authority; by their words and acts declaring to the world 
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that they had good reason to believe that the plaintiffs were in pos- 
session of property which had been acquired by crime no less de- 
grading than theft, when in fact there was no ground whatever for 
such a ‘charge. There is perhaps no man, unless it be one wanting 
in all honorable feeling, who would not feel that such an entry upon 
his premises, for such a purpose, was an insult most grievous in its 
character, and, in the absence of cause therefor, most vexatious and 
wanton. No greater indignity could be heaped upon a man than to 
enter his premises with a charge that thereon was property acquired 
by crime, and that the presence of the intruder was for the purpose 
of keeping guard over the owner of the premises to prevent him 
from concealing it; thus bearing the accusation that the owner was 
the criminal, or ready to assist some other person who was. 

The facts justified the charge given, and the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 13, 1883.] 


Chief Justice Wiiu1e did not sit in this case. 





A. P. Lurxin v. Crry or GALVEsTON. 


(Case No. 1457.) 


. TAxatrion.— It was the purpose of the city charter of the city of Galveston, and of 
its ordinances on the subject, to make the cost of the local improvements in the 
construction of a sidewalk a lien or charge on the lot adjoining, the collection of 
which could be enforced by a sale of the property. 

2. SALE OF HOMESTEAD FoR TAXES.— Art. XVI, sec. 50, of the state constitution 
makes no difference between the homestead and any other real property as to its 
liability to be sold for taxes that may be due on it; nor does it draw any distine- 
tion between general and special taxes to which it may be subject. 

3. Same.— The homestead is not protected by the constitution from forced sale for 
lawful taxes that may be due onit. While that instrument throws the most 
ample protection around the homestead, it clearly intends that in return it shall 
bear its just proportionate share of the burdens imposed by government, and it is 
liable, as other real property, to all taxes, state, county or municipal, that are 
justly and lawfully laid on the property of the citizen. 

. Same — Evipence.— In a suit for the collection of taxes, when the regularity of 
the assessment of the taxes was conceded by the defendant, the plaintiff was not 
required to make proof as to the details of the assessment. 

. Taxatron.—The power of the legislature to authorize a municipal government to 
levy a local tax without prescribing some just and equitable rule of apportion- 
ment, though discussed in this case by counsel, was not decided, because the ques- 
tion was not before the court in such form as to: justify its decision. 
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Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Suit was brought by the appellee (plaintiff below) on the 3d day 
of May, 1880, in the district court of Galveston county against the 
appellant, to recover of him the sum of $1,297.54, with interest at 
ten per cent. per annum from December 31, 1874, on $1,024.19, and 
on $251 from the 15th of January, 1875, for the cost of construction 
of certain sidewalks alleged to have been constructed by the plaint- 
iff, the city of Galveston, and finished and completed in front of 
defendant’s lots in the city of Galveston. It was claimed that the 
work was done under authority of an ordinance of the city of Gal- 
veston, and amendments thereto, passed February 3, 1874, and 
May 7, 1874, under authority of the charter of the city of Gal- 
veston, passed on the 16th of May, 1871, the charter being now 
repealed, 2d day of August, 1876, which was set out in petition, and 
amendments thereto passed on the 18th of May, 1875. 

A further statement of the pleadings and facts is unnecessary, the 
important point decided being the liability of the homestead to 
forced sale for the payment of a special tax levied by a city govern- 
ment. 


Trezevant & Franklin, for appellant. 

On behalf of appellant, we respectfully submit, as sustained both 
upon principle and by authority, the following propositions: 

I. That the provisions of the charter, exacting from the owner of 
the abutting lot the cost of the work in front of the lot, can be sus- 
tained only under the police power, and not under the taxing power 
of the government; that the distinction is one of substance and not 
of form, and the proceedings in the nature of a local assessment, 
alleged by appellee, fail to show compliance with conditions prece- 
dent, without which a charge imposed under the police power cannot 
be enforced against the lot or against the owners. 

If. Whatever may be the rule as to the validity of a local assess- 
ment without opportunity offered to contest the same, or as to the 
necessity for notice of the assessment, where neither charter or or- 
dinance required personal notice, a charge under the police power 
for the cost of constructing a sidewalk in front of the lot is based 
on the idea of a duty required of the owner by reason of his rela- 
tionship to the property and to the public; and personal notice, not 
of assessment, but notice to construct, is a condition precedent with- 
out which neither the owner or his property can be charged. 

Ill. That the ordinance providing for an assessment against each 
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lot or fractional lot of “its proper or pro rata portion of the cost of 
the filling, raising, curbing and paving” of “each sidewalk in each 
separate block,” is repugnant to the provision of the charter direct- 
ing that “the cost of the construction of sidewalks shall be defrayed 
by the owners of the lot or part of lot or block fronting on the 
sidewalk.” 

IV. That the charter imposed upon the city the duty of ascer- 
taining the exact cost of the work in front of each lot; and that 
the city, by accepting bids of contractors to do the filling, raising, 
curbing and paving, for bonds of said city, instead of providing for 
cash bids, has rendered it impossible to ascertain the exact cost; 
that a quantum meruit cannot be sustained, and the city cannot 
recover. 

V. The exception in the constitution by which a forced sale of 
the homestead for the “ taxes assessed thereon ” is permitted, cannot 
be extended by construction to include either local assessments or 
charges under the police power for construction of sidewalks. 

VI. That limitation runs against a municipal corporation; that 
the liability for the cost of sidewalks is made by the statute a_per- 
sonal charge against the owner of the abutting lot, and the statu- 
tory charge thus created is analagous to a debt evidenced by : 
specialty, or other contract in writing, and is barred by the statute 
of four years. 

X. If our view, that the construction of the sidewalks under 
the charter is a duty required of the lot owner under the police 
power, is sustained, argument to show that the permission conveyed 
in the constitution to sell the homestead at forced sale for the as- 
sessed “ taxes thereon ” does not authorize a sale to enforce the col- 
lection of the cost of sidewalks, is unnecessary —the charge being 
in no sense a tax assessed on the property, and the power to pre- 
scribe penalties for the non-performance of the duty enjoined afford- 
ing ample means for enforcing the provision of the charter that 
the owner of the lot shall pay for his sidewalks. 

Even should it be held that the charter authorizes a local assess- 
ment, we submit that the authorities in our own state, as well 
those of other states, hold that the general provisions of the consti- 
tution on the subject of taxation do not apply to local assessments. 
The word “taxes” used in this section of the constitution refers to 
the exaction from the citizen or from his property of that portion of 
his property which he in common with other citizens is required 
to contribute to the support of the government. 

We submit that the reason of the exception in favor of “taxes 
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assessed’ on the homestead is obvious, and that it is because taxes 
are necessary and indispensable to the support of the government. 
This exception was made to avoid any curtailment of the means of 
support essentiai to the existence of the state. But while local as- 
sessments are sustained under the taxing power, they are not 
founded upon necessity ; they are made, as stated by Cooley (p. 416), 
“upon the assumption that a portion of the community is to be 
specially and peculiarly benefited in the enhancement of the value 
of property peculiarly situated as regards a contemplated expendi- 
ture of public funds.” This author also states that “the idea that 
the property will be increased in value by the expenditure to an 
amount at least equal to the sum exacted, underlies all these levies.” 
To hold a homestead liable and subject to sale not founded upon 
necessity, but merely for the advantage or benefit of a given locality 
or district, is, we protest, a violation of the letter and spirit of the 
constitution. Taxes are demanded because they are indispensable 
to the life of the government; local assessments for the improve- 
ment of the locality. 

It has been repeatedly and correctly held that an exemption of 
property from taxation does not exempt it from the payment of 
local assessments; also that the authority to levy taxes does not 
confer the power to impose local assessments; and on this same 
principle we submit that the power to sell the homestead for the 
taxes assessed thereon does not authorize a sale for a local assess- 
ment. 


Edward T. Austin, also for appellant. 

. . VII. The property being the homestead of defendant, 
and occupied by him with his family at the time the assessment was 
made and at the time of the decree, could not be incumbered by 
the corporation with a lien so as to subject the same to forced sale 
in separate parcels to satisfy said liens. Const. of 1870, sec. 14, art. 
XII; Laws of 1870, ch. 76, p. 127; Const. of 1875, secs. 50 and 51, 
art. XVI. 


H. K. Mann, for appellee. 

I. Under the charter and ordinances the city of Galveston had 
the power to make the assessment bear ten per cent. interest. Gal- 
veston v. Heard, 54 Tex., 420-450. 

II. A local assessment is an exercise of the taxing power. Bur- 
roughs on Taxation, 459; The People v. The Mayor of Brooklyn, 4 
N. Y., 420. 
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ITT. A local assessment is a species of tax, and is within the rea- 
son of the censtitutional provision in regard to the liability of the 
homestead for taxes. Galveston v. Heard, 54 Tex., 450. 


West, Assocrare Justice.— This suit was pending in the district 
court when the cases of the City of Galveston v. Heard, 54 Tex., 
420, and City of Galveston v. Loonie, 54 Tex., 517, were decided by 
this court. These two cases, together with the case of Roundtree 
v. City of Galveston, 42 Tex., 612, and that of Allen v. City of 
Galveston, 51 Tex., 302, and perhaps some other cases, virtually 
decided nearly all the questions that were expressly raised by the 
pleadings of the parties, or that were then much pressed below. 

These cases were evidently before the counsel when this cause 
was tried in the district court. The questions as to the statute of 
limitations, as to interest, as to the issuance of bonds by appellee 
and the cost of the improvements, and as to the power of appellee, 
under the charter of 1871 and its ordinances, to improve its streets 
and sidewalks, and to levy assessments on the property to pay the 
costs of such improvements, are all in effect determined in the cases 
referred to. 

The important question as to the power of the legislature to levy 
or to authorize the levy of a local assessment, without prescribing 
some just and equitable rule of apportionment, is not before us in 
this case in such form as to require or even justify its decision. 

The original pleadings do not seem to have been framed with a 
view to raising it directly; and while the question, though in one 
sense involved in both the case of Heard and Roundtree against the 
city of Galveston, cannot be said to have been passed on by the court 
in these cases, yet we do not regard it as now fairly before us for 
determination in this case. 

In view of the fact that many of the questions originally raised 
have been fairly disposed of on the trial below, an agreement was 
made with the purpose of confining the issues in this case to a few 
practical questions which were then regarded as the most important. 
To simplify matters, it was agreed that the work was done by the 
city through its contractors. It was also conceded that the assess- 
ments made by the authority of the city on the lots in question 
were regular. It was agreed that the entire controversy in the case 
should be narrowed down to the main issues raised by the pleadings, 
viz., “homestead, bad work and shell pavement” put down by 
appellant, and in accordance with the ordinances in force at the 
time that the pavement was placed there by appellant. 
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Under this state of facts, the appellee having conceded that the 
assessments against his property were regularly made, the appellee 
was not bound to prove more in that direction. Other and further 
proof as to the details of the assessment were unnecessary. It may 
be that but for this agreement the appellee would have introduced 
evidence as to the process and manner in which this assessment was 
made. At least we are not authorized, under the facts of this case, 
to assume that the sum demanded of each person did not have a 
fixed relation to the whole tax, as well as to that demanded of each 
other lot owner, or laid upon every piece of property situated 
within the limits or taxing district, prescribed by the second section 
of the ordinance under consideration. 

As to the shell pavement originally laid down by appellant, evi- 
dence was introduced on this point that was too conflicting in its 
character as to the existence of the facts to justify us in holding that 
the court committed any material error in disposing of the matter. 
The question raised, that those assessments when regularly made do 
not constitute a lien on the property supposed to be directly bene- 
fited, has already been disposed of. 

The question as to whether a homestead can be subjected to sale 
for the purpose of satisfying the lien created by these taxes or assess- 
ments for local improvements was raised but not decided in the case 
of Galveston v. Heard, 54 Tex., 420. In that case the court held that 
it was the purpose of the city charter and ordinances on the subject 
to make the cost of the local improvement a lien or charge on the lot, 
the collection of which could be enforced by a sale of the property. 

The constitution of the state (art. XVI, sec. 50) makes no differ- 
ence between the homestead and any other real property as to its 
liability to be sold for taxes that may be due on it. Nor does it 
draw any distinction between general and special taxes to which it 
may be subject. The plain import of its terms is, that it is not pro- 
tected from forced sale for lawful taxes that may be due on it. 
This instrument throws the most ample protection around the 
homestead. In return it clearly intends that it shall bear its just 
proportionate share in the burdens imposed by the government. It 
was intended to be alike liable as other real property to all taxes, 
state, county or municipal, that could under its restrictions be justly 
and lawfully laid upon the real estate of a citizen. 

Under the pleadings and facts of the case, the judgment of the 
court below should be affirmed, and it is so ordered. 
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AFFIRMED. 
[Opinion delivered February 13, 1883.] 
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F. Ramruvun v. J. H. Harrnman. 
(Case No. 1418.) 


1. Depricarron.— The intent to be ascertained from the acts and declarations of the 
owner of the land must unmistakably appear to dedicate the land absolately and 
irrevocably to public use, to constitute a dedication. 

2. Same.— The mere user of a way for any length of time will not constitute of itself 
a dedication, if the intent of the owner of the land over which it passes to dedi- 
cate the way permanently to the use of the public, be wanting. 

3. Same.— A charge to the effect that if the owner of land over which a way through 
a lane passed, and which had been left open to public use, sold lands contiguous 
thereto, conveying the same by deeds calling for the lane asa boundary, this 
would constitute a dedication, was error. Such acts, though evidence of dedica- 
tion, would not be conclusive. 


Arprat from Colorado. Tried below before the Hon. Everett 
Lewis. 

This suit was brought July 24, 1880, by J. H. Halfman against 
appellant, alleging that in 1854 one Wm. Frels, deceased, donated 
and dedicated to the public a certain parcel of land, described in 
the petition, for a road or lane, and that the public and the people 
owning adjoining lands accepted the donation and used the lane as 
a public road from the date of the donation to the Ist of April, 
1880, at which time appellant obstructed the same; that Frels from 
the date of the donation to the date of his death in March, 1870, 
recognized the donation, and sold and conveyed lands on the east 
and west sides of the lane calling for its lines in his deeds, and that 
the parties owning lands adjoining recognized the same as a public 
highway, etc. Petitioner also averred that in 1858 he bought land 
near said lane; went into possession thereof and made the same his 
homestead. That this homestead was composed of two separate 
tracts, and he was compelled to travel over the donated lane to 
reach his timber tract, for fuel, also to reach his postoffice, mill, ete. ; 
that the purchase he made in 1858 did not border on or adjoin the 
lane, but that in 1859 he obtained from the county court a private 
way or road over the intervening lands, so as to give him ingress 
into the lane, which private way intersects the lane. That about 
April 1, 1880, appellant without warrant of law and by force took 
possession of the lane and closed up the mouth of it, put the land 
in cultivation, built fences across his private way where it opened 
into the lane, and otherwise prevented petitioner from using it. 
That as twenty years had elapsed since this lane had first been used 
by the public, the rights Frels had in the lane had been lost by pre- 
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scription, and thereby it became a public highway, etc. Further, 
petitioner averred that by reason of the situation of his homestead 
the lane was to him a way of necessity, and without it his lands 
were rendered useless to him. He claimed actual and punitory 
damages by reason of the acts of appellant in the premises, and 
prayed that the obstructions to the use of the lane be removed 
and appellant perpetually enjoined from interfering with the free 
use of the whole of the same by the public, and particularly the 
petitioner, ete. 

To this petition appellant interposed a general demurrer, also spe- 
cial exceptions, claiming it was uncertain as to the kind of right 
claimed by prescription, denied that it was a way of necessity, and 
a general denial to the averment of grant or dedication, ete. 

There was a general verdict for petitioner, without damages, upon 
which the court entered a judgment for him that the land included 
in the lane, to wit, four and four-tenths acres, be decreed an open 
and public highway, directing the sheriff to remove the obstructions 
placed in the lane, ete. 

The errors assigned, deemed material, question the correctness of 
the charge of the court, and are sufficiently indicated by the opinion. 

A number of witnesses knew the lane for many years — some for 
twenty-five years, some for twenty years, and it had always been 
fenced on the east and west sides, farmed up to these sides, and 
opened south into the public roads. They all stated that it had been 
used and traveled by the public generally since their knowledge of 
it. Appellant’s witness, Ehlinger, said the lane was never used as 
a public road. Kollman did not regard the lane as public because 
it was not recorded; he had traveled the lane. Henry said he had 
traveled the lane, and had seena few people travel it. Winkelman’s 
land, he said, adjoined lane on west; he had lived there for twenty- 
six years; he and other people had used the lane. Witness Ehlin- 
ger, who was born in 1852, son-in-law of Frels, and who sold lane 
to appellant, said that Frels told him in 1869 that he had left lane 
for his own private use. Kollman testified that between 1865 and 
1870 Frels told him several times that lane was his private prop- 
erty. Henry said that Frels told him in 1855 that the lane was his 
private property. Winkelman testified that in 1867 Frels told him 
if he would buy appellant’s land he would sell him all the iane west 
of that tract to his line, otherwise he would not sell it. 

There was evidence tending to show that if Frels at any time in- 
tended to donate the way to the public, that idea was abandoned 
before plaintiff acquired any special interest in the lane. 
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Warts, J. Com. App.— A highway may be created by a dedica- 
tion or donation by the owner of his lands for that purpose, when 
such dedication has been accepted or recognized as a highway by 
the proper public authorities, or when the same has been accepted 
and used as such by the public. Noyes v. Ward, 19 Conn., 250; 
State v. Wilson, 42 Me: 9; Holcroft v. King, 25 Ind., 352; State v. 
Atherton, 16 N. HL, 203; Princeton v. Templeton, 71 IIL, 6s. 

An intent to dedicate the land for the purpose of the highway by 
the owner must be shown by his acts and declarations; and such 
acts and declarations should clearly and unmistakably show that he 
intended to dedicate the land absolutely and irrevocably to the use 
of the public. David v. New Orleans, 16 La. Ann., 404; Niagara 
Falls, ete., v. Bachman, 66 N. Y., 261; San Francisco ». Canavan, 

42 Cal., 541. And the fact that the way may have no outlet, or 
may terminate in a private road, does not prevent a dedication to 
public use. Bartlett v. Bangor, 67 Me., 460. 

As was said by Chief Justice Wheeler in Oswald v. Grenet, 22 
Tex., 99, “ Respecting what will amount to or may be received 
evidence of a dedication, the law is too well settled to admit of con- 
troversy. A setting apart, or dedication to a public use, to be ef- 
fectual, need not be by deed; nor need it be evidenced by the use 
of it having been continued for any particular time; it is enough 
that there has been some clear, unequivocal act or declaration of 
the proprietor, evidencing an intention to set it apart for a public 
use, and that others have acted in reference to and upon the faith 
of such manifestation of intention. If the act of dedication be un- 
equivocal, it may take place immediately. If there be no such act, 
it may be evidenced by an uninterrupted use, and that need not be 
for any particular time.” 

However, the owner may, without any intention of dedication, 
permit the public for any length of time to use a way, and this 
would not constitute a dedication, but a license which might be re- 
voked at pleasure by the owner. For in such case one of the essen- 
tial elements of a dedication is wanting, that is, the cvtent of the 
owner to make the gift. 

The real controversy in this case was as to the intention of Will- 
iam Frels in leaving this way open. Upon the one hand it was con- 
tended that he intended to dedicate it to the public as a highway, 
and there was considerable testimony adduced tending to support 
that side of the issue. On the other hand it was contended that he 
did not intend it as a dedication to the public, but as a private way 
for his own convenience, and that the use of it by the public was 
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only permissive, and constituted a license which was revocable at 
his pleasure. There was some evidence adduced tending to support 
that side of the issue. 

The court in effect charged the jury that if this lane was open at 
the time appellee purchased his land and secured his private right 
of way, and that Frels had left it open for public use, and had sold 
lands adjoining the lane and called for it as a boundary, that this 
would constitute a dedication, and would authorize appellee to main- 
tain the suit. Now, conceding that these facts would constitute 
cogent evidence tending toshow a dedication upon the part of Frels, 
still it must be admitted that they would not be conclusive evidence 
of such dedication. Frels may have left the way open for public 
use under such circumstances as to amount to a license in the public 
to so use it, until such time as he might see fit to withdraw the land 
from that use by revoking the license; and the fact that he called 
for this lane as a boundary in selling portions of his land is by no 
means conclusive of his intention to dedicate it to the public, for it 
is not called for as a public lane or public road, but is called for as 
“what is known as Frel’s lane.” 

Again, the court charged the jury in effect, that if appellee, from 
the time he purchased his land up to the death of Wm. Frels, had 
used said lane as an open space continuously without intermission, 
that appellee could maintain the action. This charge is also erro- 
neous, for that appellee may have used the open space during that 
time by permission of Frels, under such circumstances as to amount 
to no more than a license revocable at the pleasure of the owner of 
the land. 

For the errors indicated, we conclude that the judgment ought to 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion approved February 16, 1883.] 





J. R. L. Trxoons anp Wire v. Bonner & Lona. 
(Case No. 1512.) 


1, Jurtspiction.— The constitution does not confer on the county courts, sitting in 
probate, jurisdiction over a claim by the former ward against the sureties on a 
guardian’s bond, for which judgment had already been rendered against the 
former guardian, 

















Timmins v. Bonner & Lona. 





Opinion of the court. 





co 


Same.— The district court alone had jurisdiction, and the legislature had no power 
to confer upon county courts, as courts of probate, any jurisdiction not conferred 
upon them by the constitution. 

}. SAME.—If the court @ quo had no jurisdiction, an appeal cannot be entertained, 
although the court to which the appeal has been taken may have original juris- 
diction of the question. When such an appeal has been taken from a probate 
court, having no jurisdiction, to the district court, which would have had original 
jurisdiction, and from its judgment an appeal is taken to the supreme court, the 
case will be dismissed. 

4. STATUTES CONSTRUED.— Arts. 2695 and 2696 of the Revised Statutes construed 


Error from Cherokee. Tried below before the Hon. Peyton 
Edwards. 
The opinion states the case. 


M. Priest, for plaintiff in error. 
Whitaker & Bonner, for defendant in error. 


Srayron, Assocrare Justice.— Timmins and wife having, by an 
action which originated in the probate court for Cherokee county, 
which ultimated in a judgment of this court, established a liability 
of $1,726.34 against L. H. Reed as the former guardian of the es- 
tate of Mrs. Timmins, for assets of her estate which came into the 
hands of Reed as her guardian, this suit was instituted in the pro- 
bate court for Cherokee county against Bonner & Long as sure- 
ties upon the guardian’s bond made by Reed. 

Over the objections of the defendants Bonner & Long, a trial 
was had, which resulted ina judgment against them for the sum 
found to be due by the guardian by the judgment of this court, 
for interest thereon, and for the costs of the suit against the guard- 
ian Reed. An appeal was prosecuted. from that judgment to the 
district court, where a judgment was rendered against the sureties 
for S747, with interest thereon, and for costs of the probate court. 
From that judgment Timmins and wife prosecute a writ of error. 
Both parties assign errors. 

In the probate court the defendants sought to have the cause 
transferred to the civil docket of the county court for trial, upon 
the ground that it was not a probate proceeding; this the probate 
court refused to do. In the district court the same motion was 
made, and the court made an order thereon as follows: “Then came 
on to be heard the motion of the defendants filed herein to transfer 
this cause from the probate to the civil docket, and to proceed with 
said cause as a civil suit, and not as a probate proceeding, which 
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motion having been heard and considered by the court, it is the 
opinion of the court that the law upon said motion is with the 
plaintiffs, and it is considered and adjudged by the court that said 
motion be and the same is overruled.” 

The cross assignments of error present the question as to whether 
or not the probate court had jurisdiction of this action upon the 
guardian’s bond; and lying as it does at the very foundation of this 
action, its decision becomes necessary. 

It is claimed that arts. 2695 and 2696, R. S., confer power upon 
the probate court to hear, and determine actions upon guardians’ 
bonds. These articles provide that: 

“ Art. 2695. When a guardian who has been ordered by the 
court, upon final settlement, to deliver the estate to the ward or 
other person legally authorized to receive the same, or to pay any 
amount adjudged by the court to be due by him to the estate of his 
ward, and fails to obey such order, upon complaint in writing by the 
ward or other person legally entitled to receive such estate or money, 
the sureties upon the bond of such guardian shall be cited to ap- 
pear at a regular term of the court and show cause why judgment | 
should not be entered against them for the value of such estate, or 
for such money, together with ten per cent. damages on the same, 
and interest and costs. 

“Art. 2696. Upon the hearing of the complaint provided for in 
the preceding article, if no good cause to the contrary be shown, 
the court shall render and enter judgment in favor of such com- 
plainant against the guardian and sureties upon his bond that have 
been cited, for the full value of the estate which said guardian has 
failed to deliver, and for the full amount of money which the guard- 
ian has been adjudged to be indebted to the estate, and for ten 
per cent. damages on the same, together with interest and all costs 
of the proceeding, and execution shall issue to enforce such judg- 
ment. It shall not be necessary, before rendering judgment against 
the guardian under this article, that he shall have been cited.” 

These articles are broad enough in their terms to give to the pro- 
bate court the power claimed for it by the appellants, and it be- 
comes necessary to inquire whether, if such be the intent of the 
legislature as evidenced by these articles, the same be not in conflict 
with the provisions of the constitution by which judicial power is 
conferred upon the respective courts. 

The sixteenth section of article V of the constitution confers upon 


the county courts original jurisdiction of three several and distinct 
kinds: 
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Ist. “They shall have exclusive original jurisdiction in all civil 
cases where the matter in controversy shall exceed in value two 
hundred dollars, and not exceed five hundred dollars exclusive of 
interest, and concurrent jurisdiction with the district courts when 
the matter in controversy shall exceed five hundred dollars and not 
exceed one thousand dollars, exclusive of interest, but shall not have 
jurisdiction of suits for the recovery of land.” 

2d. “The county courts shall have the general jurisdiction of a 
probate court. They shall probate wills, appoint guardians of 
minors, idiots, lunatics, persons non compos mentis and common 
drunkards, including the settlement, partition and distribution of es- 
tates of deceased persons, and to apprentice minors as provided 
by law.” 

3d. “The county court shall have original jurisdiction of all mis- 
demeanors of which original jurisdiction is not given to the justice’s 
court, as the same are now or may be hereafter prescribed by law, 
and when the fine to be imposed shall exceed two hundred dol- 
Jars.” 

The constitution, sec. 8, art. V, among other things, provides that 
“The district court shall have original jurisdiction . . . of all 
suits, complaints or pleas whatever, without regard to any distine- 
tion between law and equity, when the matter in controversy shall 
be valued at or amount to five hundred dollars, exclusive of interest. 

The district courts shall have appellate jurisdiction and 
general control in probate matters over the county court established 
in each county for appointing guardians, granting letters testament- 
ary and of administration, for settling the accounts of executors, ad- 
ministrators and guardians, and for the transaction of business 
appertaining to estates, and original jurisdiction and general control 
over executors, administrators, guardians and minors, under such 

regulations as may be prescribed ‘by the legislature.” 

Tn so far as the constitution gives to any of the courts an exclu- 
sive jurisdiction over any subject matter, it is not within the power 
of the legislature to give that jurisdiction to another tribunal, in the 
absence of an express grant of such power to the legislature by the 
constitution. 

The only grant of power of this character is to be found in sec. 
22, art. V of the constitution, which provides that “ The legislature 
shall have power, by local or general law, to increase, diminish or 
change the civil and criminal jurisdiction of county courts; and in 
cases of any such change of jurisdiction, the legislature shall also 
conform the jurisdiction of the other courts to such change.” 
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This power extends only to e¢vdl and criminal jurisdiction, and 
has no reference to probate jurisciction. 

In so far as the working of the civil and criminal jurisdiction 
conferred upon the county courts was concerned, we were entering 
upon, with us, a practically untrodden path; not so in regard to the 
probate jurisdiction conferred upon that court; for the constitution 
gave that to the tribunal which had long exercised it under statutes 
authorized by the constitution, which in their language and intent 
were almost if not identical with that found in the present consti- 
tution. Ifence the power was given to the legislature so to adjust 
the civil and criminal jurisdiction of the county courts, from time 
to time, as experience might indicate the necessity for so doing; 
that a tribunal could be found at all times so organized that the 
civil and criminal business of the country might be properly trans- 
acted, even if the county courts were found to fail to accomplish 
the purposes for which they were created. 

No power was given by the constitution to the legislature to en- 
large or diminish ‘the probate jurisdiction conferred upon the county 
courts, nor to withdraw from the district or county courts any juris- 
diction essentially civil in its nature, by conferring the same upon 
the probate branch of the county court’s jurisdiction. 

The action now under consideration was treated and tried, both 
in the district and county courts, as a proceeding in probate, and 
unless such a procedure can be sustained under the provisions of 
the constitution, it can receive no aid from arts. 2695, 2696, KR. S,. 

That an action might have been maintained upon the guardian’s 
bond executed by Reed and his sureties in the district court cannot 
be questioned. Francis v. Northcote, 6 Tex., 186. 

Such an action would have been essentially a civil action, in no 
manner partaking of the character of a proceeding in probate, and the 
fact that the bond was executed asa security for the due performance 
of the duties of the guardian could not affect the character of the 
proceeding through which it must be enforced in the courts. The 
provisions of the constitution conferring probate jurisdiction upon 
the county courts being, in reference to the matters now under con- 
sideration, no broader than were they under the former law, and 
almost identical in language, a consideration of cases adjudicated 
under the former law will show the construction put upon that law 
by this court, and such construction the makers of the constitution 
are presumed to have had in view at the time of its adoption. Mun- 
son v. Hallowell, 26 Tex., 475. 

In the case of Ingram v. Maynard, 6 Tex., 131, the facts were 
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that the administrator resigned, as he might then do, on January 30, 
1844, and on the 29th of August, 1848, he voluntarily appeared be- 
fore the probate court and applied for a final settlement of his 
account, which resulted in a settlement on December 1, 1848, in 
which the probate court entered a decree against him for $1,021.69. 
Upon that decree a suit was subsequently instituted in the district 
court; and asa defense thereto, a demurrer to the petition, based 
upon the want of jurisdiction in the probate court to render the de- 
cree sued upon, was interposed. This was overruled, and this court 
= appeal held: 

That after the resignation of the administrator (although his 
aaa seems by his subsequent action to have been unsettled at 
that time), he sustained to the estate “no other relation than that 
of any other person between whom and the estate there were 
unsettled demands.” 

2d. That the former fiduciary relation which had existed between 
the administrator and the estate did not affect in any respect their 
then existing rights. 

3d. That if the administrator was indebted to the estate, “it 
matiain not how that indebtedness originated, the remedy of the 
estate was by a suit against him in a jurisdiction other than the 
county court. The relation of the defendant to the estate of his 
former intestate cannot be distinguished, in pfinciple, from that of 
a mere creditor or debtor to the estate. The county court, there- 
fore, had no jurisdiction to adjudicate the matters in controversy 
between him and the estate, or to render the judgment in ques- 
tion.” 

In the ease of Francis v. Northcote, 6 Tex., 185, an administrator 
de bonis non brought an action in the probate court against a 
former administrator, asking a re-examination and re-statement of 
his accounts. 

It did not appear in what manner the former administration had 
been terminated, but that it had terminated prior to the bringing of 
the action. There was a decree rendered against the former adimin- 
trator, from which he appealed to the district court, which gave 
judgment in his favor upon his demurrer to the jurisdiction of the 
probate court, which that court had overruled. In passing upon the 
question, Wheeler, Justice, said: ** But we are not aware of any 
provision which gives that court (the probate court) authority to call 
to account an administrator whose office has terminated. Being a 
court whose powers are defined and limittd by express law, its 
authority is restricted to the enumerated subjects. It cannot 
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transcend the powers conferred by the constitution and laws enacted 
in pursuance of it. The adjudication of matters in controversy be- 
tween the estate and the former administrator, whose office, as such, 
has been finally determined, is not within the powers conferred. 
As respects the jurisdiction of the county court, the present cannot 
be distinguished in principle from the case of Maynard, Adm’r, v. 
Ingram, decided at the present term.” 

After suggesting that the suit was brought in the county court 
under the belief, probably, that it was necessary in that court to 
establish a devastavit by the administrator before a suit could be 
maintained upon the administrator’s bond in the district court, the 
opinion proceeds: “ This, however, it is conceded, was not necessary ; 
but the plaintiff might have sued in the district court upon the 
bond in the first instance; and, upon proper averments and proof, 
the powers of that court are ample to afford the appropriate 
redress. . . . If the plaintiff must have sued, in the first 
instance, in the county court, to establish the defendant’s indebted- 
ness, the adjudication of his rights might have been subjected to 
almost interminable delays. From the county court an appeal may 
be taken to the district court, where the trial is de novo, and the 
whole subject might be again contested there. If successful in that 
court, the plaintiff may be further delayed by an appeal to the 
supreme court.. If the judgment be there affirmed, he must then 
resort to another suit in the district court before he can enforce his 
demand. . . . The powers of the district court are better 
adapted to the investigation and just decision of controversies like 
the present than those of the county court. And the section of the 
constitution we have quoted has conferred a jurisdiction com- 
mensurate with that object.” The opinion concludes: “ We are of 
opinion that the suit was improperly brought in the county court; 
that the court did not err in its judgment dismissing the case.” 

These decisions practically assert that, after the termination of 
an administration, however that termination may occur, the probate 
court has no power to render a decree against one who formerly 
held the fiduciary relation of administrator or executor, and the rela- 
tion of a guardian in no way differs from that of an administrator or 
executor in reference to the jurisdictional question involved. 

The case at bar goes further and secks to maintain in the probate 
court, against sureties upon the guardian’s bond, an action upon that 
bond, after nearly four years have passed from the time their prin- 
cipal ceased to be guardian, and nearly seven years after the 
guardian had ceased to perform any act as guardian except the 
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preservation of property, in consequence of an application for him 
to give a new bond which had been made by one of his sureties. 

Mrs. Timmins was married on September 26, 1876, and from 
that time forward Reed ceased to be either the guardian of her per- 
son or estate as fully as though upon final settlement he had been 
discharged, had been removed for cause, or had died. Pasch. Dig.. 
6929; Act of August, 1876, General Laws, p. 178. 

His relation to Mrs. Timmins after her marriage, in reference to 
the estate which had formerly been in his hands, was that of debtor 
and creditor; and to enforce any right which she might have against 
him or his sureties, the sum claimed amounting to more than 
$1,000, a suit should have been brought against the principal and 
sureties upon the guardian’s bond in the district court for the proper 
county. 

Such an action would have been one at law, in which the defend- 
ants would have had the right to have all contested questions of 
fact tried by a jury; of this right they were deprived in the county 
court and in the district court by the course pursued. 

Should a creditor of a ward’s estate attempt to maintain such a 
suit in the probate court, no one would assert the existence of juris- 
diction in that court to maintain such a suit. Wherein the present 
diifers from such a suit it is difficult to see; they stand upon the 
same ground, at least in so far as sureties are concerned, for as 
against them, in either case, it is essentially a suit upon the bond; 
for their obligation arises from no other source, and the relationship 
between the parties in each case would be that of debtor and 
creditor. 

The constitution has not conferred jurisdiction upon the probate 
courts over many matters affecting estates of decedents and wards, 
instances of which may be found exemplified in the following cases, 
in addition to those already noticed: Booth v. Todd, 8 Tex., 137: 
Martel ». Martel, 17 Tex., 396; Wadsworth v. Chick, 55 Tex., 243. 

We hold that the constitution doss not confer’ upon the county 
courts, sitting in probate, the power to render a decree under the 
facts of this case; that the district court alone had jurisdiction over 
the matter, and that the legislature has no power to confer upon the 
county courts, as courts of probate, any jurisdiction not conferred 
upon them by the constitution. 

The views expressed render it unnecessary to consider many of 
the questions presented by the assignments of error and briefs of 
counsel, and the only remaining question is as to the disposition 
now to be made of the case. 

Vou. LVI — 36 
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It has been settled by a line of decisions in this state, that, if the 
court @ quo had no jurisdiction of a case, the appellate court can 
have none. Baker v. Chisholm, 3 Tex., 157; Able v. Bloomfield, 
6 Tex., 263; Horan v. Wahrenberger, 9 Tex., 317; Davis v. Stewart, 
4 Tex., 223. 

In the last case named it was said: “ There was then no error in 
dismissing the appellant’s petition for want of jurisdiction. This 
ground being well taken, it could not be gotten over by an appeal 
to the district court, because if the court @ guo has no jurisdiction, 
an appeal cannot be entertained, although the court to which the 
appeal has been taken may have original jurisdiction of the 
question.” 

The judgment now in question was rendered by the district court 
upon appeal from the county court. To the same effect is the case 
of Neil v. The State, 43 Tex., 92: and the practice has been in such 
cases brought to this court, to reverse the judgment if a judgment 
other than one of dismissal has been rendered, and to dismiss the 
ease (Neil ». The State, 43 Tex., 92; Wadsworth v. Chick, 55 Tex., 
243; Roeser v. Bellmer, 7 Tex., 1), and such must be the action in 
this case. 

The judgment is reversed and the cause is dismissed. 


REVERSED AND DISMISSED. 


[Opinion delivered February 16, 1883. ] 


Associate Justice Wesr did not sit in this case. 





Carrre Lowe tt v. Batt, Hurcutnes & Co. 
(Case No. 1560.) 


1. Aprrat.— On appeal from the judgment of the district court which allowed ou! 
of an estate a specified sum for a year’s support for a widow and children, a fur- 
ther sum in lieu of exempted articles, and an allowance of $2,000 in lieu of home- 
stead, that judgment was reversed as to the allowance of $2,000, and affirmed iu 
all other respects. Exceptions were filed below to the mandate of the supreme 
court, alleging that the judgment of the supreme court was void, which was 
overruled, and the district court reformed its judgment so as to make it conform 
to the judgment of the supreme court. Held, 

(1) The judgment of the district court, in effect refusing to disregard the direc- 
tion of the supreme court, was proper. 

(2) No appeal lies from a judgment of the district court rendered in accordance 
with a mandate of the supreme court, which provides in substance for the fina! 
disposition of a cause. 
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Aprrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 


John T. Harcourt, for appellant. 

I. The party appealing must have an interest in the proceedings 
in which the decree or order is passed which may be injuriously 
affected thereby. R.S., arts. 1993, 2000, 2200; Davenport v. Her- 


so —— 


vey, 50 Tex., 327; Connell v. Chandler, 11 Tex., 249. The home- 
stead vests in the heirs whether set apart or not. 21 Tex., 665. 

II. There is no provision in the statute for an appeal to be taken 
to the supreme court from a final judgment of the district court, 
rendered on appeal or certiorari, in probate cases taken from the 
county court in probate matters. R.S., art. 2208; also arts. 1380, 
1381, 1382, 1803; Const., art. V, sees. 3 and 8. 

III. The court erred in not sustaining the exceptions and pleas 
filed by the defendant Carrie Lowell on November 20, 1882, for 
the reasons stated, and all of which are assigned as error. 

IV. The court erred in the judgment rendered in refusing to make 
a reasonable allowance in lieu of the homestead. 

V. The court erred in the judgment, because there was no evi- 
dence offered to show that there was an existing family homestead 
belonging to the estate of Henry Lowell, deceased. 

VI. The court erred in reforming the judgment as directed by 
the mandate of the supreme court, on the motion of the plaintiffs, 
because it was contrary to the express provisions of the statute law 
of the state. 

Looking alone to the judgment of the court to see what was the 
judgment rendered, we find it to be “that the judgment of the 
court below be reversed in so far as the same orders an allowance 
of $2,000, and sale of property to satisfy the same, in lieu of a 
homestead, and that part of the application of Mrs. Carrie Lowell 
be dismissed.” 

This is nothing more than a judgment of dismissal, and it is a 
well established rule that ‘a dismissal or nonsuit, not determining 
the rights of the parties, cannot support the plea of res adjudicata. 
Nor will the reasoning and opinion of the court upon the subject, 
on the evidence adduced before it, have the force and effect of a 
thing adjudged, unless the subject matter be definitely disposed of 
by the judgment.” Fish v. Parker, 14 La. Ann., 491; Bond v. Me- 
Nider, 3 Ired. (Law), 440; Freeman on Judgments, sec. 261. 

The dismissal of a bill in chancery will operate as a bar unless it 
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be “dismissed without prejudice. It is certainly the common 
practice in this state that a mere dismissal of a suit does not operate 
as a bar to another suit. A case dismissed for want of prosecution, 
or for failing to comply with a rule for costs, would not operate as 
a bar. In the present case the language of the judgment does not 
definitely settle the rights of either party. It does not adjudge 
that the plaintiff has a family homestead, and is not entitled to the 
substituted allowance in lieu thereof, and that she take nothing by 
her suit. It does not adjudge that the family homestead be set 
apart to the widow and children, but the judgment simply reverses 
the judgment of the court below and dismisses the petition. Such 
a judgment rendered in the supreme court can have no greater 
effect than a judgment of dismissal in the district court. The ac- 
tion of the district court was invoked by a written motion of the 
appellees to render its judgment of dismissal in that court, and 
from that judgment we have the right of appeal. 

If Carrie Lowell had not appealed she could have filed a new 
petition in the probate court for her substituted allowance in lieu of 
a homestead, or the county judge, without a petition, could make 
the order and again bring the case here as a new suit. The court 
will not force her to do this if her rights can be properly adjudi- 
eated in this case. The decisions of this court have established the 
rule that it is not bound to follow the decision rendered in the same 
case on a former appeal. Burns v. Ledbetter, 56 Tex., 252, and 
cases cited; Rodgers v. Ragland, 42 Tex., 422. 

VII. The rule is well established in this state, that “when the 
words of a statute clearly express the legislative will, courts are not 
at liberty to give a construction to it which would defeat the ob- 
vious meaning and intention of the law-making department.” 
Thompson v. Buckley, 1 Tex., 33; Randolph v. The State, 9 Tex., 
521; Runnells v. Belden, 51 Tex., 48. 


Ballinger & Mott, for appellees. 


West, AssocrAre Justice.— This case was before the court for de- 
termination at a previous term. It will be found fully reported in 
56 Tex., 574. The facts to be considered in deciding the present 
appeal are as follows: 

On the 16th of August, 1880, the appellant Carrie Lowell, as the 
widow of H. Lowell, for herself and her minor children, filed her 
application in the county court of Galveston county for an allow- 
ance in lieu of homestead and other exempted articles, alleging that 
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they did not exist in kind in the estate, and also for one year’s sup- 
port for herself and her children. On the 4th of October the ap- 
pellants, Ball, Hutchings & Co., creditors, filed their opposition 
upon the ground that the deceased acquired lot number three (3), in 
block number six hundred and twelve (612), and improvements 
thereon, in the city of Galveston, in 1881, and occupied the same 
with his family as a homestead to the day of his death. That in 
1875 he transferred the said lot to his wife by deed of gift, but the 
homestead character of the same was never changed, and the prop- 
erty was used and occupied as such by himself and family. That 
said house and lot being the homestead, the widow ought not to be 
permitted to claim another and different homestead out of the es- 
tate, or to claim an allowance in lieu thereof. Ball, Hutchings & 
Co. were creditors of the estate, having a lien on lot 7 of the sub- 
division of the north half of block 683, in the city of Galveston, 
evidenced by deed of trust executed by Henry Lowell. Their claim 
was duly probated. On the 5th of October, 1880, the county court 
rendered a decree allowing the appellee $3,600 in lieu of home- 
stead, because there was not among the effects of the deceased, 
Henry Lowell, any homestead of the family; and also allowing 
$1,200 for the support and maintenance of the appellee and her two 
minor children for one year; and the further sum of $400 in lieu of 
other exempted personal property. To satisfy these allowances the 
administratrix was ordered to sell the property of the estate, in- 
cluding that upon which appellants held alien. Appellants took 
the case into the district court of Galveston county, and the cause 
was tried de novo, resulting in a decree, February 9, 1881, in favor 
of appellant, allowing her $2,000 in lieu of homestead, on the ground 
that there was not among the effects of the deceased a home- 
stead of the family; $1,200 for one year’s support, and $400 in lieu 
of other exempt articles. The administratrix was ordered to sell 
the property of the estate to raise money to pay said allowances, 
and was required to sell said mortgaged property last. From this 
decree an appeal was taken to the supreme court, and that court at 
the January term, 1882, rendered judgment “ that the judgment of 
the court below. be reversed in so far as the same orders an allow- 
ance of $2,000, and sale of property to satisfy the same, in lieu of a 
homestead, and that part of the application of appellee Mrs. Carrie 
Lowell be dismissed,” and in all other respects the judgment was 
affirmed. The mandate of the supreme court was filed in the dis- 
trict court September 14, 1882. On November 20, 1882, appellant 
filed a motion to dismiss the appeal from the county court to the 
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district, nwne pro tunc, on the ground that appellees had no such in- 
terest in the controversy as to entitle them to prosecute said appeal. 
On the same day appellant filed an application for an order requir- 
ing the clerk to transmit a certified copy of the judgment of the 
district court of February 9, 1881, to the county court for obsery- 
ance. On November 27, 1882, appellees filed a motion to reform 
the judgment of February 9, 1881, so as to make the same conform 
to the judgment of the supreme court, and to transmit a copy of 
the judgment so reformed to the county court for its observance. 
On November 20, 1882, appellant filed exceptions to the mandate, in 
which she alleged that the judgment of the supreme court was void. 
On November 27, 1882, the district court overruled the exceptions 
of appellant and rendered judgment reforming its judgment of Ieb- 
ruary 9, 1881, so as to make it conform to the judgment of the su- 
preme court. From this judgment of November 27, 1852, this 
appeal is taken. 

The assignments of error are evidently intended to bring in re- 
view the correctness of the judgment of this court rendered at a 
former term in this case. We are not aware of any precedent that 
would authorize such action on our part. 

No case has been cited in which such a course has been pursued, 
and we know of none. The cases of Layton v. Hall, 25 Tex., 202; 
10 Tex., 55, and 16 Tex., 262; White ». Dow ns, 40 Tex., 227; Rag- 
land v. Rogers, 42 Tex., 422; Reeves v. Petty, 44 Tex., 149, which 
are sought to be used as authority, were all cases where the judg- 
ment of the district court had been simply reversed and the cause 
remanded for a new trial on its merits, and after such trial was had, 
the judgment, not of this court but of the district court, has been 
brought here for review ; nor do we regard the two cases of Burns v. 
Ledbetter as laying down a different rule (54 Tex .. 374, and 56 
Tex., 282). Wells on Res Adjudicata, ch. 44; Kendall v. Mather, 48 
Tex., 596; Willis v. Owen, 43 Tex., 48. 

Under such circumstances, this court has on rare occasions, pro- 
ceeding in each instance with great caution, and not always with 
entire unanimity, declined to follow in every respect its pre- 
vious ruling, as will be seen from an examination of the cases 
above and below cited. See also, in this connection, Rogers v. Brad- 
ford, 56 Tex., 683, and Holmes v. Coryell, Galveston term, Janu- 
ary, 1883. 

But where, as in this case, the judgment of the district court was 
thoroughly considered, and the court, refusing to reverse the julg- 
ment below and grant a new trial on the merits, proceeded to de- 
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clare the judgment that should be rendered, and directed its entry by 
the district court, and provided in substance for a final disposition of 
the cause, this court has never undertaken under such circumstances 
to review its own action. Blair v. Parr, 49 Tex., 85; Parker +. 
Pomeroy, 2 Wis., 122; Thomason v. Dill, 84 Ala., 177; Wood +. 
Wheeler, 9 Tex., 127; Rising v. Carr, 70 Ill., 596; Phelan «. San 
Francisco, 20 Cal., 45; Downer v. Palmer, 51 Cal., 699; Wash. 
Bridge Co. v. Stewart, 3 ILow. (U. 8.), 425; Corning v. Troy Nail 
Co., 15 How., 466; Stacy v. R. 0. Co., 32 Vt., 552; Dodge v. Gay- 
ler, 53 Ind., 868; Watt v. White, 46 Tex., 342. The case of Burke 
v. Mathews, 37 Tex., 74, has not been overlooked. <Att’y Gen. ». 
Lum, 2 Wis., 514. 

No portion of this record is now properly before us for review on 
this appeal, except the action of the district court had since the 
mandate of this court was there filed. That action was in strict 
compliance with the directions of the mandate, and the judgment 
of the district court, in effect refusing to disregard the directions of 
this court, is affirmed. 

AFFIRMED. 

{Opinion delivered February 13, 1883. ] 





A. Bass er au. v. E. G. Sevier er At. 
(Case No. 78).) 

1. ANCIENT INSTRUMENT.— To entitle a power of attorney to be real as an ancient 
instrument it is not necessary that it should have been thirty years old at the date 
of instituting the suit in which it is offered as evidence; it is sufficient if it is 
thirty years old at the time when it is offered in evidence. That the papers 
offered did not come from a proper custody, and were not free from suspicion on 
their face, was not made a ground of objection. 

2. JUDGMENT AGAINST TENANT IN COMMON.— A judgment rendered against one 
tenant incommon on a plea of limitation is not conclusive on that issue in a sub- 
sequent proceeding brought against his cotenant, he not having been made a 
party to the first suit. 


Aprrat from Victoria. Tried below before the Hon. T. C. 
Barden. 

Action of trespass to try title. The suit was filed February 13, 
1860, by appellants, as the heirs of Phillip Dimmit, against E. G. 
Sevier and wife, to recover an undivided half interest in two leagues 
of land granted to Juan Flores and Miguel Manchaca. Pending the 
suit the wife of Sevier died, and appellees, her children, claiming in 
her right, were made parties. 
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Appellees, who were defendants below, pleaded * not guilty,” and 
adverse possession for ten years and also for twenty years. They 
also pleaded in bar a judgment rendered in the district court of 
Victoria county on the 3d of March, 1859, in favor of E. G. Sevier 
and wife against one Thomas Holliday. That suit was brought by 
E. G. Sevier and wife to recover of Holliday, who claimed to be a 
cotenant with Phillip Dimmit of the two leagues of land now in 
controversy; but neither Dimmit nor his children were parties to 
that suit. 

Appellants excepted to this plea in bar, but the exception was 
overruled by the court. 

It was admitted that appellees were in possession of the land sued 
for; that appellants were the heirs of Phillip Dimmit, and that Dim- 
mit died before the institution of this suit. The title relied upon 
by appellants was as follows: 

Ist. A grant for the two leagues, made to Juan Flores and Migue! 
Manchaca on the 20th of October, 1834, by Jose Jesus Vidauri, 
commissioner of the colony of Power & Hewitson. 

2d. Two powers of attorney to Jose Jesus Vidauri, one from Juan 
Flores, the other from Miguel Manchaca, bearing date March 2s, 
1838 

3d. Deeds from Vidauri to Santiago Serna, dated July 5, 1838 

4th. Deed from Serna to Sutherland & Trapnell, dated Febr uary 
28, 1840. 

5th. Conveyance of one undivided half of the land by Trapnell to 
Phillip Dimmit, father of appellants, dated June 10, 1840. 

The last two deeds had been recorded, one in 1840, the other in 
April, 1841. 

The other half of the tract of land was conveyed by Sutherland 
to Holliday, and these title papers were produced by Holliday upon 
the trial of the cause above referred to of Sevier v. Lolliday, and 
remained among the papers of the cause until the trial of this 
case. 

The two powers of attorney to Vidauri and his deeds to Serna 
were executed in Lampasas, Mexico. It was proved that Vidaun 
was the commissioner for extending titles in Power & Ilewitson’s 
colony, and that his signature to these deeds was genuine. 

When the powers of attorney were offered, appellees objected to 
them upon the ground that there was no proof of their execution 
by Flores and Manchaca, because they were not thirty years old, and 
because there was no evidence to raise a presumption of the execu- 
tion and delivery of these instruments. The same objections, in 
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substance, were made to the deeds which were subsequently offered 
by appellants. 

The court sustained the objections, excluded the deeds and powers 
of attorney, and appellants excepted. 

The trial was had on March 10, 1876. The court instructed the 
jury to find for defendants, which they did; judgment accordingly. 


Philips & Lackey, for appellants. 
A. B. Peticolas, for appellees. 


Detany, J. Com. App.— The several assignments of error present 
but two questions for our consideration: 

Ist. Did the court err in excluding from the jury the two powers 
of attorney from Flores and Manchaca to Vidauri and the chain of 
title down to appellants? 

2d. Was there error in the overruling of appellants’ exceptions to 
the plea of former judgment? 

Both these questions, We think, must be answered in the affirma- 
tive. Counsel for appellees does not deny that these instruments 
were more than thirty years old when the case was tried, but he 
presents this view: that they must have been more than thirty years 
old when the suit was filed, or they cannot be properly called ancient 
instruments. 

This view we cannot adopt. To do so would bring us into con- 
flict with many of our leading cases upon this subject. In the 
case of Johnson v. Shaw, 41 Tex., 428, the missing power of at- 
torney was supposed to have been executed in 1835. The suit 
was instituted in 1845. A similar state of facts will be found in 
many other cases in our books, to which we need not refer. This 
whole subject has been so much discussed in our courts of late, and 
is so well understood by the profession, as to relieve us of the neces- 
sity of further remark upon it in this opinion. We simply refer to 
a few of the more recent cases and the authorities cited in them. 
See Johnson v. Shaw, 41 Tex., 428, and same case under the style of 
Johnson v. Timmins, 50 Tex., 521. See also Veramendi v. Hutchins, 
48 Tex., 531. 

The plea of former judgment sets out that on a former occasion 
Ek. G. Sevier and wife, the parents of appellees, brought their suit 
against Thomas Holliday for the land now in controversy; that 
Holliday was in possession, and claiming as a tenant in common, 
under the same title now asserted by these plaintiffs; that Sevier 
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and wife, in support of their title, relied upon the pleas of limitation 
and non-entry of ten and of twenty years; that upon these issues 
judgment was rendered for plaintiffs, which judgment was, on ap- 
peal, affirmed by the supreme court. 

It is enough for us to decide the case as it is presented. Without, 
therefore, going into a general discussion of the titles by which ten- 
ants in common hold, we think that the statute of limitations 
might be perfectly available to Sevier and wife as against Holliday, 
and yet be wholly worthless as against these appellants. This ques- 
tion seems to be disposed of by the case of Stovall v. Carmichael, 
52 Tex., 384. 

Our conclusion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved January 16, 1883. ] 


Associate Justice Srayron did not sit in this case 





F. J. CaANTAGREL ET AL. V. ANNA Von Lupin. 


(Case No. 1448.) 


rr" 


. Limrratron.— To make the statute of five years available as a defense, it is not 
necessary that the land should have been assessed as the property of the defend- 
ant. The payment of taxes by the defendant is sufficient, without regard to the 
assessment. 

. Possession — Lrurration.— An actual, visible and exclusive appropriation of 
land is constituted by the fencing and continued use of it as a pasture, without 
an actual residing on it; and this is a sufficient possession under the five years’ 
statute. 

. Possession.— A mere intruder upon land holds only to the limits of his actual in- 
closure, while one who enters under a claim or color of title may hold to the bound- 
aries described in the deed under which he claims. 

4. Limrration.— The protection of the five years’ statute may be invoked by one in 
possession under a claim of right, who holds under a deed recorded, though the 
authority of his vendor, who assumed to convey under a power of attorney, is not 
produced. If proof of the existence of the power would have made his title 
good without regard to the length of his possession, the absence of that proof 
was the very defect which possession under the five years’ statute was intended to 
cure. 

. CERTAINTY OF DESCRIPTION.— Possession under a recorded deed, which deseribed 
the land as ‘“‘all the land” which the vendor owned ‘in Harris county,” is a 
sufficient description of the land under the plea of five years’ imitation, when it as 
shown that the vendor had a recorded deed describing the particular land. 
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6. Same.— A like possession, open, notorious and adverse, as lessee under one claim- 
ing title under deed recorded, is sufficient under the five years’ statute, though the 
lessee entered under a contract of lease made with one who assumed to have 
authority to make the lease from the vendee in the deed, but whose authority did 
not appear. 


Arrest from Harris. Tried below before the Hon. James Mas- 
terson. 

Action of trespass to try title, instituted February 25, 1881, in 
the district court for Harris county, by the appellees, Anna Von 
Lupin and her husband, Theodore Von Lupin, and Charles Von 
Zeuner, against the appellants, Cantagrel and Blau, to recover fifty- 
one and one-eighth acres of land situated in Harris county, near 
ILouston, and the value of the rent. The petition prayed that, in 
the event it should be held that plaintiffs were not entitled to recover 
all the land, but were entitled to recover one-half of it, then judg- 
ment was asked for that, and for a partition, and that commissioners 
be appointed to make partition. The land was alleged to be the 
property of the plaintiffs Anna and Charles, the husband of Anna 
(Theodore) being joined as a plaintiff only pro forma. 

The defendants answered by filing general demurrers, general de- 
nials, pleas of not guilty, and pleas of the three, five and ten years’ 
statutes of limitation; and the defendant Cantagrel suggested valu- 
able improvements in good faith. 

The cause was tried at the fall term, 1881, before the court, no 
jury being demanded, and resulted in a judgment for plaintiffs for 
one-half the land, and for $75 rent and costs of suit, and commis- 
sioners were appointed to make partition of the land. Plaintiffs 
afterwards remitted $35 of the judgment for rent, leaving the judg- 
ment in favor of plaintiffs to stand for $40 rent, for costs, and one- 
half the land. 

The motion of defendants for a new trial was overruled and they 
appealed. 

The plaintiffs claimed as the only surviving heirs of Axel Von 
Zeuner and his wife, Christiane Von Zeuner. 

The defense was placed upon the following grounds: 

On May 26,-1853, Zeuner and wife, being the owners of the 
land now in dispute, executed a deed of trust upon it in favor of 
Thos. M. Bagby, trustee, to secure a debt due to Kauffman and 
Kosse, amounting to $376. 

In the latter part of the year 1853 the husband died intestate. 
On the 26th of March, 1855, the surviving wife paid the debt and 
took from the trustee and the beneficiaries a release to herself of the 
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trust deed, and on the same day she conveyed the land to John W. 
Schrimpf, the consideration recited being $300. 

May 17, 1855, Schrimpf conveyed the land by metes and bounds 
to Victor Considerant. The deed was duly recorded June 2%, 1855. 

November 19, 1859, Considerant conveyed the land by metes and 
bounds to the European and American Colonization Society. The 
deed was recorded November 30, 1868. 

October 19, 1875, F. Giraud, as sole director of the European y 
American Colonization Society, conveyed to the defendant T. 
Cantagrel, among other things, all the lands belonging to said Se 
nization society situate in Harris county, Texas. This deed recites 
that it was made pursuant to an order of the stockholders of said 
corporation, made at a general meeting of said stockholders at Paris, 
France, on the 15th day of April, 1875, a certified copy of which 
order (the deed recites) was on file in the office of the maker of the 
deed in San Antonio, Texas. The deed further recited that by the 
terms of the order, he, the director, was charged with the duty of 
executing the conveyance to Cantagrel. 

The director signed with his scroll for seal, stating that the cor- 
poration had no seal in the state. The corporation was chartered 
by the state of Texas. 

This deed was recorded in Harris county December 2, 1875. 

It was proved that the defendant Blau had been in possession of 
the land since the beginning of the year 1876; that he fenced the 
land in February, 1876, completing the fence on the 10th of that 
month; and from that day to the present he had kept the land i 
closed, using it as.a pasture for his stock. He claimed to be a ance 
of the defendant Cantagrel, and produced a lease executed by F. 
Giraud as agent of Cantagrel in 1875. 

Plaintiffs objected to this lease because it was not shown that 
Giraud had authority to make it. 

When the deed from the society to Cantagrel (by Giraud) was 
offered in evidence, plaintiffs objected to it: 

1st. Because it was not shown that Giraud was a director. 

2d. The society appeared to be a corporation having, or entitled 
to have, a seal, and no such seal was upon the instrument. 

3d. This particular tract of land was not described in the deed. 

4th. It was not shown that Giraud had authority to execute the 
deed, 

Objections overruled and plaintiffs excepted. 

The plaintiff Anna was born in 1849, and was married in 1879 
Charles was born in May, 1852. 
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The six assignments of error may, in view of the opinion, be 
reduced to two, as follows: 

Ist. The court erred in rendering judgment for plaintiffs for any 
part of the land. 

2d. Error in overruling motion for new trial. 


Jones & Garnett, for appellants. 

I. The proof showing a valid outstanding a to the land in con- 
troversy, under the deed from Christiane Von Zeuner to John W. 
Sckrimpf, and which was superior to plaintiffs’ claim, the plaintiffs 
were not entitled to recover, even though this outstanding title was 
not in defendants, and judgment should for this reason have been 
rendered for defendants. Styles v. Gray, 10 Tex., 504; Jones »v. 
Jones, 15 Tex., 146; Monroe v. Leigh, id., 520; Claiborne v. Tan- 
ner, 18 Tex., 79; Maxwell v. Morgan, 20 Tex., 202-204. 

II. The proof showing that at the date of Axel Von Zeuner’s 
death he and his wife owed a debt of several hundred dollars, 
which was secured by a deed of trust executed by them on the 
land in controversy, and that after Axel’s death his widow, Chris- 
tiane, sold the land, and on the same day paid off and took up the 
deed of trust, and more than twenty-five years having elapsed since 
that time, and Christiane Von Zeuner being dead, the plaintiffs can- 
not recover the land without refunding the améunt so expended by 
the widow in paying off the ineumbrance, and there being no offer 
to do this, the judgment should have been for de fendants. 

III. The evidence on the trial of this cause in the court below 
showed conclusively that the defendants had title to the land in 
controversy under the five years’ statute of limitation, and they 
were entitled to judgment on their plea of this statute for the land, 
and that the plaintiffs take nothing by their suit. R.S., arts. 3193, 
3199; Wottesd v. McKinna, 23 Tex., 483; Washburn on Real Prop- 
erty, vol. 3, p. 333, subd. 24 of ch. 5 of sec. 4. 

IV. Even if the deed from Giraud, as sole director of the Eu- 
ropean and American Colonization Society, to defendant Cantagrel, 
was not such a deed as could form the basis for claiming under the 
five years’ statute of limitation, yet the deed to the society from 
Considerant, under which deed as well as the deed to Cantagrel the 
defendants claimed the land, did constitute such a deed, and sustained 
the plea of the five years’ statute, so far as a genuine deed duly re- 
corded was required to make out the defense, it appearing that 
there was a privity of estate between the society and the defendant 
Cantagrel. R.S., arts. 3193-3199. 
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William H. Crank and William G. Webb, for appellees. 

I. It was incumbent on the defendants below to show affirma- 
tively by proof that the sale from Mrs. Von Zeuner to Schrimpf 
was made to pay community debts or a community debt, and this 
the proof did not show. 

Ist. It is a fair legal presumption, in the absence of proof to the 
contrary, that the deed of trust to Bagby and the debts secured 
by it, if held to be community debts, were paid by Mrs. Von Zeuner 
out of other community means of herself and her deceased husband, 
and not out of the proceeds of the sale of the land by her to Schrimpf. 

2d. The facts that Mrs. Von Zeuner paid $376 in full of said deed 
of trust and the debts secured thereby, and on the same day deeded 
the land to Schrimpf for $300, are no evidence, in the absence of 
other proof, that she used the $300 to assist her in paying the $376, 
and especially, as instead of taking an assignment of the deed of 
trust and the debts secured thereby to herself, she simply paid the 
debts in full and took a simple release to herself; and further, 
especially as Axel Von Zeuner had paid Schrimpf $511.25 for the 
land. 

3d. Mrs. Von Zeuner was a party both to the debts and the deeJ 
of trust which secured them, and as the land was community prop- 
erty, and it wag not necessary for her to sign a deed of trust upon 
community land to secure a debt of her husband, it is more reason- 
able to hold that the debts secured by the deed of trust were her 
own, or for the benefit of her separate property, than to hold that 
they were community debts. 

4th. As the land was community property, the deed to Schrimpf 
from Mrs. Von Zeuner only passed to him one undivided half of 
it, and as the deed from Schrimpf to Considerant recites on its face 
that the land conveyed by said deed was the same premises con- 
veyed by said Schrimpf to Axel Von Zeuner, and by Christiane 
Zeuner, widow of said Axel, reconveyed to said Schrimpf, said 
Schrimpf and those who claim under him had notice by said recital 
that Schrimpf only purchased such interest as the widow of said 
Axel Von Zeuner held, to wit, ene undivided half. Law of 1848, 
Hart. Dig., p. 737, art. 2422; Same in Pasch. Dig. of Laws, vol. 1, 
p. 777, art. 4622; Same in Revised (Civil) Statutes, p. 247, art. 1653, 
and p. 412, art. 2852; Walker ». Howard, 34 Tex., 478; Johnson ». 
Harrison, 48 Tex., 257; Peters v. Clements, 46 Tex., 115; Fisk ». 
Flores, 43 Tex., 340; Robertson v. Guerin, 50 Tex., 317. 

Il. Appellants contend that judgment should have been rendered 
below in favor of the defendants, now appellants, on their plea of 
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the statute of limitation of five years. To this we object, and an- 
swer by the following counter propositions, viz. : 

Ist. That the so-called deed from F. Giraud, as sole director in 
Texas of the European and American Colonization Society, was not 
such a deed as would support the plea of five years’ limitation, for 
reasons stated in the bill of exe eptions of the plaintiffs below, made 
when said so-called deed was offered in evidence, to wit: . 

(1) Because it has neither been shown that F. Giraud was, at the 
date of the same, a director in said society, nor that he had any in- 
terest in said society, or any interest in the property mentioned in 
the instrument. 

(2) It has been shown that said society was a corporation having, 
or entitled to, a corporate seal, and it therefore could only sell and 
convey its property by the use of said seal, and the instrument offered 
having no seal of said corporation to it, it is neither admissible, nor 
does it convey any right or title. 

(3) It has not been shown that said instrument covers the land in 
suit, nor does it describe or identify it. 

(4) No authority to said Giraud to execute said instrument has 
been shown. 

2d. The court should have sustained these objections, and refused 
to allow said supposed deed to be read in evidence. 

3d. And that said supposed deed was a nullity, because no author- 
ity under the seal of said corporation was shown to said Giraud, nor 
any authority shown to him at all to execute it; and there was no 
seal of said corporation affixed by Giraud to said instrument, though 
by implication by the last lines of the deed there was a corporate 
seal of said society. 

4th. That said Giraud, by said instrument, did not claim any im- 
terest in said land in himself, nor for himself attempt thereby to 
convey any, and having alone attempted to convey for said corpora- 
tion, and the instrument being a nullity as shown above, it could 
not support the limitation pleaded. 

5th. That the lease read in evidence only authorized Blau, one of 
the appellants, “to inclose the same” (land) “with a fence as a 
pasture,” and by a fair construction of the whole lease gave him no 
other right than to make a pasture of it, and that the use of the 
land under the facts in this case could not support the limitation of 
five years under our laws. 

6th. That the use made by Blau of the land was not such a pos- 
session as could support the limitation of five years, and that it was 
not continuous. 
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7th. That to support the plea of five years’ limitation, Cantagrel 
should have shown that he himself, in person or by his agent, 
rendered the Jand in his own name for taxes, and paid the taxes 
thereon for the time necessary to complete the bar; but the contrary 
appears, and no evidence was given that R. A. Giraud was ever ap- 
pointed by Cantagrel to be his agent for these purposes, and the land 
was never rendered for taxes in the name of Cantagrel, nor the 
taxes paid in his name, and no authority to F. Giraud or his son or 
Bourgeois to act as agent for Cantagrel, or to make R. A. Giraud 
the agent of Cant: agrel, was shown; and the fact that Cantagrel 
defended the suit and claimed Blau to have been his tenant cannot 
cure these defects, especially as had F. Giraud and his son and Bour- 
geois been each the agent of Cantagrel, and had R. A. Giraud been 
his sub-agent under the others, it could have been proven, and was 
not proven. Law of 1871, vol. 2, Pasch. Dig. of Laws, p. 1219, art. 
5966; enacting clause to last, supplied in Laws of 1873, p. 42, ch. 33; 
Rev. Civ. Stat., pp. 100, 600; Wheeler v. Moody, 9 Tex., 372, 377; 
Gillespie v. Jones, 26 Tex., 345; Peyton v. Barton, 53 Tex., 298, 
304; Ledyard v. Brown, 27 Tex., 293, 405. 

Ilf. A jury having been waived, and the case tried before the 
district judge in open court, there being no manifest error, and as 
the evidence will sustain the judgment, this appellate court will not 
reverse the judgment. Bird v. Pace, 26 Tex., 488; Jordan v. Bro- 
phy, 41 Tex., 283; Baldridge v. Scott, 48 Tex., 178 cng v. 
Collins e¢ a/., Galveston term, 1882; Gilliard v. ‘Chesney, Tex. 
337; Patton v. Mills, Dallam, 364. 


Detany, J. Com. Arp.— We will consider only the questions 
arising out of the plea of the statute of limitations of five years 
which was interposed by appellants. The court below admitted all 
the evidence which was offered under the plea, and as the judg- 
ment was in favor of the plaintiffs, the presiding judge must have 
thought the evidence insufficient. 

The plaintiff Anna was twenty-one years of age in the year 1870, 
and she married in 1879. If the statute commenced to run against 
her when she became of age, it was not suspended by her subse- 
quent marriage. 

The plaintiff Charles attained his majority in the year 1873. 

The defendant Blau, as the tenant of his codefendant C antagrel, 
was in possession on the 10th of February, 1876. On that day he 
completed the inclosure of the land by a fence, and continued to 
hold and use it, as such tenant, to the day of the trial. He regu- 
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larly paid the taxes upon it. He held it under certain instruments 
of writing which the defendants maintain were deeds duly recorded 
in Harris county, where the land lay. 

This suit was filed on the 25th day of February, 1881, which was 
more than five years after the possession taken by the defendants, 
as described above. 

By the statute, a party claiming land under the limitation of five . 
years must have “peaceable and adverse possession thereof, culti- 
vating, using or enjoying the same, and paying taxes thereon, if 
any, and claiming under a deed or deeds duly registered.” RK. S., 
art. 5195. 

As the possession in this case was clearly adverse and for a suffi- 
cient length of time, as the taxes were regularly paid, if the 
plaintiffs are not barred of their rights, it must be because the pos- 
session and the use, cultivation or enjoyment by the defendant 
Blau were not such as the statute requires, or because the written 
instruments under which the claim was made cannot be called deeds 
within the meaning of the statute. Counsel for appellees present 
these objections to the defense as made below, and another to the 
effect that the land was not assessed as the property of Cantagrel, 
but in the name of his supposed vendor, the colonization company. 
The statute says nothing about the assessment. It merely demands 
the payment of such taxes as may be due. We’ do not think that 
the method of assessment could have deluded the plaintiffs into the 
belief that Blan’s possession was held in subordination to their claim. 

The possession, we think, was such as is contemplated by the stat- 
ute. It was an “actual, visible and exclusive appropriation of the 
land, commenced and continued under a claim of right.” Angell 
on Lim., sec. 390. Although the defendant was in possession under 
a claim or color of title, and was not, therefore, to be regarded as a 
mere naked disseizor, yet he placed upon the land a “substantial, 
visible inclosure,” which is said to be decisive proof of the disseizen 
of the true owner. Whitehead v. Foley, 28 Tex., 285. 

The defendant did not actually live upon’ the land. He used it 
as a pasture for his horses and cattle, while his residence was two 
or three hundred feet away. We do not think that this makes any - 
difference. If he had actually placed his house upon the land, his 
occupation of it could hardly have been more conspicuous. It ap- 
pears that after he had inclosed the lot he withdrew the fence on one 
side some sixteen feet within the boundary line, in order to prevent 
other persons from joining fences with him. This.circumstance, we 
think, has no significance, inasmuch as the defendant is not to be 
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considered as a mere intruder. The intruder or disseizor holds only 
to the limits of his actual inclosure; while he who enters under a 
claim or color of title may hold to the boundaries described in 
the deed or deeds under which he claims. Whitehead v. Foley, 
Supra. 

But it is insisted that the conveyance from the colonization so- 
ciety to the defendant Cantagrel is not a deed within the meaning 
of the statute; and the chief reason assigned is, that there is no 
evidence of any authority in the agent Giraud to make it. The 
answer is that the instrument upon its face is a deed, and not a mere 
contract or agreement to convey. It is a good deed considered by 
itself, and the only defect is that the power of attorney is not pro- 
duced. This is the very circumstance which renders limitation 
necessary. “If,” says Chief Justice Wheeler, “the power must be 
shown, then the defendant must not only have a deed, but a title 
good in itself, before he can claim the protection of the statute. 
Such manifestly was not the intention of the law.” Wofford v. 
McKinna, 23 Tex., 44. This objection, we think, cannot be main- 
tained. 

Nor can the further objection prevail, viz., that the deed does not 
describe the land. There is no misdescription or falsity of descrip- 
tion such as is mentioned in the case of Kilpatrick v. Sisneros, 23 
Tex., 136. The objection is that the tract of land is not fully 
described in the deed. 

The instrument conveys to Cantagrel all the land which the vendor 
owned in Harris county. “ That is certain which can be rendered 
certain.” As soon as we find upon the records of that county a 
deed to the defendant’s vendor which describes this tract of land 
and completely identifies it, we perceive that it is a part of the 
property which the vendor conveyed to the vendee by the deed now 
under discussion. Objections of this kind have sometimes been 
sustained; but such instances occur in cases where the misdescrip- 
tion is calculated to mislead, and when there are no means of cor- 
recting it. 

In the case of Kilpatrick v. Sisneros, 23 Tex., 136, Chief Justice 
Wheeler says: “The falsity of description ran through the tax 
deeds and all the mesne conveyances; and was such, there being no 
other means of identity or certainty in the description of the -land, 
as naturally to induce the supposition, upon inspection, that they 
did not embrace the land in question.” There is no difficulty in 
identifying the land in the case before us. 

The objection to the lease is, in our opinion, alike untenable. 
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The objection is that it was made by Giraud as agent, and no power 
in him is shown. 

Whether Giraud had authority to execute the instrument is not 
the question. He did not make it claiming to be the agent of Can- 
tagrel. Blau held under it, recognizing Cantagrel’s title and repudi- 
ating the title of the plaintiffs. The plaintiffs cannot pretend that 
he was holding under them, and, having acquiesced in his hostile pos- 
session for more than five years, they cannot make this objection to 
the lease. Gillespie v. Jones, 26 Tex., 343. 

The cause having been submitted to the court without a jury, our 
opinion is that the judgment should be reversed, and that the su- 
preme court should render such judgment as should have been ren- 
dered below; that is judgment for the defendant. 


REVERSED AND RENDERED. 


[Opinion adopted February 23, 1883.] 





Ww». McFappen er au. v. Tuos. H. Lonanam. 
(Case No, 1382.) 


1. ConsTITUTIONAL LAW — TAXxaTion.— The act of April 18, 1879, in so far as it 
attempted to authorize a collector of taxes to collect in the manner and under the 
circumstances therein specified the sum of $25 a section for each section of 
public school lands inclosed, from the person inclosing or controlling it, is uncon- 
stitutional. 

2. Taxatron.— While the enforcement of a valid tax, by whatever methol, does not 
constitute a taking of property without due process of law in the sense of the 
constitution, and is not a taxing of private property for public use within the 
meaning of that instrument, it is not within the power of the state to collect 
under arbitrary and ex parte proceedings, as a tax, a sum of money which the 
statute declares shall be paid by the occupier of school lands as rent. 


Apprat from Jefferson. Tried below before the Hon. W. H. 
Ford. 

This is an injunction suit brought by the appellants to enjoin the 
sheriff of Jefferson county from enforcing by the sale of their per- 
sonal property, which he had seized and advertised for sale to collect 
the alleged yearly rental claimed to be due from them to the state 
of Texas, on account of their having inclosed by fencing twelve 
and a quarter sections of public free school lands, amounting to 
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$306.25, under the provisions of “ An act to require persons inclos- 
ing public free school lands to pay an annual rent therefor.” 

On the hearing, the temporary injunction which had been granted 
was dissolved on a verdict of a jury bemg rendered upon the facts 
in favor of the defendant; and judgment was rendered against the 
defendants, authorizing the sheriff to proceed and collect the amount 
claimed “as the law directs.” 

The plaintiffs’ petition showed that the sheriff was proceeding to 
sell their cattle under the authority given by said statute, based upon 
the report of the county surveyor to the commissioners’ court, show- 
ing that the plaintiffs had inclosed twelve and a quarter sections of 
public free school lands, which were duly designated in a tabular 
statement. Among other grounds relied on for injunction by 
plaintiffs, they claimed that the levy upon, and sale of their prop- 
erty, was not authorized by virtue of any judgment rendered against 
them by any court known to the law; and that if the sale should 
be made, they would be deprived of their property without adequate 
compensation and without their consent. 

The evidence showed that the proceedings of the county surveyor 
and the commissioners’ court were ex parte; that the plaintiffs had 
no notice thereof, and did not participate in them. 

The charge of the court recognized the validity of the statute 
under which the sheriff had proceeded to levy on and advertise the 
property for sale, and instructed the jury to find for the defendant 
if the facts under the evidence subjected the plaintiffs to the remedy 
which that law, under its provisions, contemplated. 

The plaintiffs asked the court to give the following instruction, 
which was refused, viz.: 

“To find against the plaintiffs in this cause, the jury must believe 
that this levy or claim against them is an ad valorem tax upon prop- 
erty of one of its subjects or citizens, levied in proportion to its 
value, after ascertainment of its value according to law; or that it 
is a poll tax; or that it is an occupation tax upon a natural person 
not engaged in agricultural pursuits or a corporation; or that it isa 
tax upon incomes; or an amount agreed to be paid as rent. And 
if the jury do not believe that the levy of $25 per section of the 
land mentioned comes within some one or more of these classes of 
taxation, or that there was a contract between some agent of the 
state government and these plaintiffs whereby the plaintiffs agreed 
and were bound to pay said levy or rental, they will find for the 
plaintiffs. 

“Tf the jury believe that the amount of $25 per section is levied 
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upon the use of said sections of lands, and that such levy is more 
than the fair valuation of said use, they will find for plaintiffs, 
unless they agreed to pay the same.” 

The plaintiffs appealed to the supreme court, and, among other 
errors, assigned the following: 

“The court erred in instructing the jury to find for defendant 
under the act of the legislature entitled ‘An act to require persons 
inclosing public free school lands to pay an annual rent therefor,’ 
approved April 17, 1879, to take effect July 24, 1879, for that, 
first, said act is unconstitutional and void; second, said act in its 
operation, as against plaintiffs, whose inclosure was made _ before 
it was passed, as appears by the evidence herein, is against the con- 
stitution, in that it deprives them of their property levied on, if sold, 
without the due course of the law of the land, without a hearing, 
Without their consent, without a jury, and without due compensa- 
tion.” 


OY Brien & John, for appellants. 

I. The court erred in its section first of instructions to the jury, 
in that it authorized and required the jury upon certain findings 
therein stated to find for defendant, and against plaintiffs, for the 
rent of the twelve and a quarter sections of land for the year next 
before the first Monday of June, 1880 (the date of the county sur- 
veyor’s report), which included time before the law was enacted be- 
tween June, first Monday, 1879, and the 24th day of July, 1879, 
the date of such enactment. Section second (instead of section first 
of the court’s charges, as erroneously marked in the assignment of 
errors) instructed the jury substantially, among other things, to find 
for the defendants and against the plaintiffs, if they believe the 
county surveyor’s report was made on the first Monday in June, 
1880, that the commissioners’ court had at a subsequent term of 
said court acted upon such report, and that appellants had for the 
year next preceding such report inclosed such twelve and a half 
sections to the exclusion of the public. The county surveyor’s 
report was made on the first Monday in June, 1879. Const. of 
1876, art. I, sec. 16; 4 Tex., 470; 21 Tex., 716; 25 Tex. Sup., 428; 
33 Tex., 745. 

Il. The property of the appellants is not liable for a claim of 
rent due the state, without legal process, and the trial of the issues 
of law and fact by a comt having jurisdiction thereof, and a jury 
if desired. Const. of 1876, art. I, secs. 15, 17 and 19. 

III. The appellants were entitled to have the questions as to 
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whether or not they had fenced, used or exclusively controlled said 
twelve and a quarter sections of free public school land, presented 
and tried by some court of competent jurisdiction and a jury, all 
of which issues were assumed against appellants upon the report of 
the county surveyor, and its partial approval by the county com- 
missioners’ court, acting under authority of the act of the 17th of 
April, 1879, thereby operating as a legislative judgment. Appellants 
had no notice of surveyor’s report nor of commissioners’ court pro- 
ceedings, and were not allowed any hearing or defense. Const. of 
1876, art. I, secs. 15, 17 and 19; Ex parte Towles, 48 Tex., 413; 54 
Tex., 153; Cooley’s Const. Lim., 94 and 369. 

IV. Appellants’ fence was built, and any inclosure of public free 
school lands was made (if such inclosure as the present statute con- 
templates) in 1878 under laws sanctioning such inclosure, and the 
act of the 17th of April, 1879, as to appellants is retroactive. Const. 
of 1876, art. I, sec. 16; Laws of 1876, p. 233; Laws of 16th Leg., 
p. 101; 4 Tex., 407; 21 Tex., 716. 

V. The property of appellants is liable to seizure and sale, under 
the provisions and penalties imposed by law for the collection of 
taxes for taxation only; and the seizure and sale thereof in that 
manner for any other purpose by the state is unconstitutional. 
Const. of 1876, art. III, sec. 48; also art. I, sec. 19. 


Tom J. Russell, for appellee. 

I. That the court correctly charged the jury in the second section 
of the charge as to the question of facts as presented by the plead- 
ings. Acts of 1879, ch. 92, p. 101. 

The taxes due on said school lands, or rents due on the same for 
use and occupation thereof by plaintiffs, renders their property 
liable for the amount of. said taxes or rents, and subject to be taken 
and sold by the collector of taxes, in the manner prescribed by law, 
for the payment of the same, without other legal proceedings than 
those prescribed by the law regulating the collection of such rents 
or taxes. Const. of Texas, art. V LIT, secs. 1, 2,3 and 13; Acts of 
1879, ch. 92, p. 101; Appendix Rt. 8., p. 1; Blessing v. City of Gal- 
veston, 42 Tex., 641. 

The defendants were liable for the rental due on said school lands 
as fixed by law. The law regulating the use and inclosure of school 
lands is a public law, of which all citizens are bound to take notice. 
The use and occupation of said school lands, as found by the jury 
on the trial, on the part of the plaintiffs below, was an assent by 
them of acceptance of the terms of the law upon which parties 
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might occupy and enjoy exclusively the public school lands. Acts 
of 1379, ch. 92, p. 101; Chitty on Contracts, pp. 16-20; 1 Parsons 
on Contracts, 475; Pollock on Contracts, pp. 28, 29, 30. 

Warxer, P. J. Com. Arp.— This case involves the construction 
and the determination of the validity of “ An act to require persons 
inclosing public free school lands to pay an annual rent therefor,” 
approved April 18, 1879, which took effect ninety days after its 
passage. Appendix to Revised Statutes, p. 3; Acts of 1879, p. 101. 
That statute provided as follows, to wit: 

“Section 1. That each and every person who shall have inclosed 
by fencing or otherwise any of the public free school land belonging 
to the state, and shall use the same to the exclusion of the public, 
shall pay an annual rental value therefor of the sum of $25 for each 
section so inclosed. 

“Sec. 2. And it shall be the duty of the surveyor of each 
county to make a report to the county commissioners’ court on the 
first Monday in June in each year, of the number of sections of 
public school lands in his county inclosed during the past year, and 
the names of the person or persons controlling such inclosed lands, 
and the number of sections controlled by him or them respectively. 

“Sec. 3. And the said court, at the first regular term there- 
after, shall make a list of the names of the persons controlling such 
public free school lands, the number of sections so controlled by 
each person, and the aggregate amount due from each person at the 
rate of $25 for each section so inclosed and controlled; which list 
shall be recorded by the clerk of said court, and a certified copy 
thereof forwarded by him to the comptroller of public accounts, 
and a like copy delivered to the collector of taxes for said county. 

“Sec. 4. The collector of taxes, on the receipt of such list, shall 
proceed to collect the same under the same provisions and penalties 
as is imposed by law for the collection of taxes. 

“Sec. 5. That all moneys collected under the provisions of this 
act shall be paid by the collector into the state treasury and consti- 
tute a part of the available school fund; provided, that the state 
may resume control of said land at any time.” 

The terms of this statute characterize the duty, obligation or 
debt from the citizen to the state contemplated by its provisions as 
a “rental,”— “rent;” and it provides the mode for its enforcement 
by the summary modes, and under “ the same provisions and penal- 
ties as is imposed by law for the collection of taxes.” 

Jf, notwithstanding the terms and forms of expression employed 
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in the statute to designate the nature of such duty, obligation or 
debt, as the case may be, it be, in fact, an assessment by the legis- 
lature of a tax upon the citizen, it would be appropriate and lawful 
to apply to its collection the same statutory remedies which apply 
to ordinary taxation; such remedies, however, would be in manifest 
derogation of constitutional right, where a citizen’s rights to his 
property are destroyed under them, without a hearing or notice, in 
cases where the 1 ‘ight to sell his property depended upon the ascer- 
tainment of disputable facts. 

It is not questioned, nor is it questionable, that the summary 
modes of collecting taxes by the authority of the state do not come 
within those constitutional guaranties which limit the power of the 
government to take a citizen’s property without due process of law. 
In the case of IHlager v. Supervisors of Yolo, 47 Cal., 222, 233, it 
was said by Crockett, Justice: “ Nor does the enforcement of a valid 
tax, by whatever method, constitute a taking of property without 
due process of law, in the sense of the constitution; nor is it a tak- 
ing of private property for public use, within the purview of that 
instrument.” People v. Mayor, etc., of Brooklyn, 4 Comst., 419; 
Emery v. 8S. F. Gas Co., 28 Cal., 345; Sears v. Cottrell, 5 <p 
251; Murray’s Lessee v. Hoboken Land Imp. Co., 18 How. (U. 

272; Cooley on Taxation, 37. 

3ut, beyond any doubt, the duty or obligation imposed by the 
act upon the person or persons who inclose or fence in public free 
school lands to pay to the state $25 for each section, as an annual 
rental, is in substance, as it is in the terms used by the law to de- 
scribe it, a legal obligation to pay a specified sum of money in con- 
sideration of enjoying, with the state’s permission, the exclusive use 
of a portion of the public free school land; it is that which it pur- 
ports on its face to be, a debt or obligation due under a statutory 
contract between the citizen and the state for rent, and is not a tax 
imposed by the state upon its citizens. “ Taxesare defined as being 
the enforced proportional contribution of persons and property, 
levied by the authority of the state for the support of the zovern- 
ment, and for all public needs.” Cooley on Taxation, 1. The liabil- 
ity of the citizen to pay money to the state under the conditions 
which the statute in question contemplates, does not arise from a, 
legislative assessment upon the persons who are designated by it for 
a contribution of money; the statute does not levy any contribution 
whatever, either upon persons or property, but the liability to pay 
any money whatever under its provisions depends upon the accept- 
ance by the citizen who is to he affected by it, of the offer of the 
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state to lease to. him certain portions of its public domain. It is 
clear that the liability of a person to pay money umler the law in 
question is not a tax, but grows out of a contract with the govern- 
ment. 

Section 19 of article I of the constitution provides that “no 
citizen of this state shall be deprived of life, liberty, property, ‘privi- 
leges or immunities, or in any manner disfranchised, except by the 
due course of the law of the land.” 

Mr. Webster’s definition of “the law of the land,” given in his 
argument of the Dartmouth College case, is accepted by text-writers 
on contitutional law as admirable. It is this: “ By the law of the 
land is most clearly intended the general law which hears before it 
condemns; which proceeds upon inquiry, and renders judgment only 
after trial. The meaning is, that every citizen shall hold his life, 
liberty, property and immunities under the protection of general 
rules which govern society. Everything which may pass.under the 
form of an enactment is not the law of the land.” Mr. Justice 
Johnson, of the supreme court of the United States, in Bank of 
Columbia v. Okely, 4 Wheat., 235, considering the meaning of those 
words in constitutions of some of the states, said that ** the good sense 
of mankind has at length settled down to this — that they were in- 
tended to secure the individual from the arbitrary exercise of the 
powers of government, unrestrained by the established principles of 
private rights and distributive justice.” 

When, therefore, by the exertion of legislative authority, a statute 
is enacted which prescribes modes and remedies having for their 
object, and which in their operations work a transfer of property 
from one, individual without his consent, to another, whenever 
such proceedings thus to be had under the statute are in con- 
travention of the settled maxims of general law, and do vio- 
lence to those safeguards for the protection of individual rights 
which those principles and maxims of law prescribe for cases 
to which the one in question belongs, then such legislation is 
unconstitutional because not compatible with “the law of the 
land.” The legislature is wholly powerless to invest such an 
enactment with the authority of law; it does not become a part 
of “the law of the land” in virtue of its enactment; for, as was 
said by Bronson, J., in Taylor v. Porter, 4 Hill, 140, “the words * by 
the law of the land,’ as used in the constitution do not mean a 
statute passed for the purpese of working the wrong.” 

The statute under consideration provides for fixing the liability 
of a lessor for rent by the ex parte report to the county commission- 
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ers’ court of all the facts on which his liability, if it exists, depends, 
of which he has no notice; upon that report follows the edict of 
condemnation and of sale of his property without writ or process. 
Thus is denied the citizen the opportunity to know of the proceed- 
ings against him which he is concerned to resist; also the right to 
be heard in his defense, and to have determined the facts of the 
case by a jury of his peers. 

The statute attaches conclusive effect to the official er parte state- 
ment in writing of the county surveyor to the commissioners’ court, 
in respect to the liability of any person he may see proper to sus- 
pect or accuse of being indebted to the state for having had the 
exclusive use of public free school lands, notwithstanding no pro- 
ceedings by information, charge or account in behalf of the state 
has been made; evidence against the alleged delinquent debtor of 
this character, under the statute, becomes at once, too, a statutory 
judgment, conclusive of the truth of the facts recited by it, and a 
sale of the property of the accused made under it transfers the title 
to it to the purchaser. 

Under this statute, the form of evidence, Proteus-like, is trans- 
formed to that of a solemn decree, and the right to be confronted 
by the one and to resist the other is denied to the citizen as effect- 
ually as though the instrumentalities employed against him con- 
sisted of inquisitorial agencies rather than such as are exacted in 
this state by the genius of a free constitution, the common law of 
England, and statutes which accord only with open investigation, 
and a full hearing before condemnation. 

Appropriate illustrations are to be seen, and pertinent analogies 
drawn from the application which courts have made of the consti- 
tutional guaranty under consideration in restricting the legislative 
power to establish rules of evidence for the trial of causes in judicial 
proceedings. Treating of which subject, Judge Cooley in his work 
on Constitutional Limitations (4th ed.), 458, says: “But there are 
fixed bounds to the power of the legislature over this subject which 
cannot be exceeded. As to what shall be evidence, and which party 
shall assume the burden of proof in civil cases, its authority is prac- 
tically unrestricted, so long as its regulations are impartial and uni- 
form; but it has no power to establish rules which, under pretense 
of regulating the presentation of evidence, go so far as altogether 
to preclude a party from exhibiting his rights.” 

“Except in those cases which fall within the familiar doctrine of 
estoppel at the common law, or other cases resting on like reasons, 
it would not, we apprehend, be in the power of the legislature to 
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declare that a particular item of evidence should preclude a party 
from establishing his rights in opposition to it. In judicial investi- 
gations the law of the land requires an opportunity for a trial; and 
there con be no trial if only one party is suffered to produce his 
proofs. . . . A statute, therefore, which should make a tax 
deed conclusive evidence of a complete title, and preclude the owner 
of the original title from showing its invalidity, would be void, be- 
cause being not a law regulating evidence, but an unconstitutional 
confiscation of property. And a statute which should make the 
certificate or opinion of an officer conclusive evidence of the illegal- 
ity of an existing contract would be equally nugatory.” 

The disparagement, endangering and destruction of rights of liti- 
gants to which such legislative enactments as are above referred to, 
are not so gross and palpable, nor so obviously contrary to the estab- 
lished course of justice as administered in the other states of the 
Union and in this state, as would be a statute which provided for 
the ex parte determination, by a ministerial officer of the state, of 
facts on which a citizen’s liability for a debt depended, without 
notice, without a hearing or trial of any kind, and which determina- 
tion should operate as a judgment through which his property may 
be sold to satisfy such supposed liability. 

In the case of East Kingston vw. Towle, 48 N. UL, 57; 8. C., 2 
Am. Rep., 174, it was decided that an act to authorize persons whose 
sheep are killed by dogs to present their claim to the selectmen of 
the town for allowance and payment by the town, and giving the 
town after payment an action against the owner of the dog for the 
amount so paid, is void as taking away trial by jury, and as 
authorizing the selectmen to pass upon one’s rights without giving 
him an opportunity to be heard. 

The principle decided in that case finds proper application to this, 
and we conclude from the authorities we have cited and the rea- 
sons given in this opinion, that the remedy which the statute pro- 
vides for the enforcement of the collection of the rent due to the 
state is unconstitutional, and that the court erred in the charge 
given to the jury. 

We are of the opinion that the judgment must be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted February 26, 1883.] 
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M. Farry v. E. A. Destonpe ET AL. 
(Case No. 1522.) 


1. CHANGE OF VENUE.— Under article 1272 of the Revised Statutes, when the ap- 
plication for change of venue is on its face sufficient, no inquiry can be made into 
the means of knowledge of those who made the supporting affidavits; in such 
cuse the application can only be defeated by showing that the affiants are not 
‘‘credible persons.” 

SAME— PRACTICE IN SUPREME CoURT.— Where the supporting aflidavits for a 
change of venue are for the first time attacked in the supreme court for informal- 
ity or defect in the jurat, which could have been amended after objection below, 
the objection will not be regarded. 

. Description.— Land was described in a deed as follows: ‘‘The lower or south 
half of league No. 2 from the mouth of Elm creek, . . . being the half 
league taken from the four premium leagues granted to Sterling C. Robertson, 
lying and being situated on and near the aforesaid Elm creek.” Held, 

(1) That the south half of that league, which would be No. 2, counting from 
the mouth of Elm creek, was intended to be conveyed, and not the half that 
would be nearest to the mouth of Elm creek. 


to 


(a) 


Appeat from Milam. Tried below before the Hon. W. E. Collard. 

Appellees brought this suit against Stephen Jackson August 15, 
1876, to recover the land described in the petition, deriving title as 
follows: Ist. A grant to Sterling C. Robertson of four leagues of 
land by the government of Coahuila and Texas. 2d. Deed of 
Robertson to Niles F. Smith for the two thousand two hundred and 
twenty-two acres in controversy. 3d. Deed from Smith to John 
Darrington. 4th. Heirship of appellees, ete. 

M. Farley, the appellant, answered, claiming the land by virtue 
of a contract with Sterling C. Robertson, and that Jackson was bis 
tenant. He and Jackson answered by general demurrer, not guilty, 
and the statute of limitations of three, five and ten years. Other 
parties interposed as intervenors, but it is not necessary to notice 
their connection with the cause. The case was before the commis- 
sioners of appeal in 1880, and was reversed and remanded, after 
which Jackson’s death was suggested, and the suit prosecuted against 
Farley. In the court below appellant made an application for a 
change of venue, supported by the affidavit of certain citizens, all 
in compliance with the statute. This applicatien was refused by 
the court and the point saved by bill of exceptions. The cause was 
tried and resuited in a verdict and judgment against appellant. 
There were about forty-four errors assigned, but in view of the 
opinion only the first need be referred to; that was as to the pro- 
ceedings had upon the application for change of venue. 

Since the statement of facts is unsigned by the presiding judge, 
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and therefore not before the court, what purports to be the evidence 
introduced of surveyors as to the meaning of the terms used to des- 
ignate the land, cannot be given. It appears, however, from a rec- 
itation in the bill of exceptions that the land was described in the 
deeds under which plaintiffs claimed as “the lower or south half of 
league No. 2 from the mouth of Elm creek, . . . being the half 
league No. 2 taken from the four premium leagues granted to Ster- 
ling C. Robertson, lying and being situate on or near the said Elm 
creek.” 


Hamman & Fartey, for appellants. 


Hl. D. Prendergast and N. P. Garrett, for appellee. 

I. The court correctly overruled the motion for change of venue, 
because the affidavit of the parties attempting to swear to the 
prejudice was made before a justice of the peace, not as a notary, 
and because the several witnesses making the said affidavit of 
prejudice showed, on cross-examination before the court, that they 
knew nothing of the case. 

II. In reference to the question of change of venue, it is perhaps 
enough to say that the parties making the affidavit of prejudice 
ought to congratulate themselves on keeping out of the penitentiary. 
They admitted that they knew nothing about it and signed the affi- 
davit because they were asked to. Perhaps the only reason why 
they have not been prosecuted is because the affidavit was made 
before a justice of the peace (not as notary). 


Warts, J. Com. App.— Upon the hearing of appellant’s applica- 
tion for a change of venue, as appears from the bill of exceptions, 
the court, over the objections of appellant, permitted witnesses to be 
called and examined by appellees, for the purpose of showing that 
the parties who made the supporting affidavits were men of limited 
acquaintance in the county, who had never held any office, and also 
permitted the appellees to examine the affiants themselves as to the 
extent and their means of and opportunities for obtaining infor- 
mation. 

It is provided by article 1272, Revised Statutes, as follows: “ Where 
application for a change of venue is made in conformity to the re- 
quirements of the preceding article, the same shall be granted unless 
it appear to the satisfaction of the judge, upon proof made before 
him, that the persons making the affidavit are not credible persons.” 

That the proceeding had in this case, as shown by the bill of ex- 
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ceptions, was not in conformity with the above quoted section, is too 
clear for controversy. The only issue that can be presented and in- 
quired into, when the application is in conformity with the statute, 
is that of the credibility of the persons making the affidavit. If 
the opposite party seeks to defeat an application when it complies 
with the statute, he can only do so by presenting and sustaining by 
evidence the issue that the affiants are not “ credible persons.” 

Ilere, as appears from the record, the issue presented, and upon 
which the court acted in refusing to grant a change of venue, was 
as to the extent of the affiants’ knowledge concerning the matters 
embraced in the affidavit, and as to their means of information upon 
this subject. 

It was held in Salinas v. Stillman, 25 Tex., 15, that under the old 
law counter affidavits were not admissible upon an application for 
change of venue. There is nothing in the assertion of appellees, 
that, as the affidavits in support of the change of venue were made 
before a justice of the peace who did not sign the same as ex officio 
notary public, that therefore the application was correctly refused. 
This objection should have been taken in the court below, where, if 
defective, the jurat of the justice of the peace could have been 
amended. When made for the first time in this court, the objec- 
tion is entitled to no consideration. 

The court erred in hearing the evidence of the witnesses and the 
affiants as to their means of information, and in refusing to grant 
the change of venue upon the application as presented, and for this 
error the judgment ought to be reversed and the cause remanded. 

There is no statement of the facts proved upon the trial below 
found in the record. True, there is found in the record what pur- 
ports to be such statement, signed by the attorneys of the respect- 
ive parties, but which was not approved and signed by the district 
judge, as required by statute. See R. 8., art. 1377, ete.; Wampler 
». Walker, 28 Tex., 598; Frost v. Frost, 45 Tex., 325. 

In the absence of a statement of facts, it is not deemed necessary 
or proper to attempt a review of the numerous questions presented 
by appellant. From the record and briefs of counsel, the contest 
seems to be over the correct location of the twenty-two hundred 
and twenty-two acres of land claimed by appellees. The descrip- 
tion of the land as “the lower or south half of premium league 
No. 2 from the mouth of Elm creek,’ when construed with refer- 
ence to the subject matter, is not liable to the construction con- 
tended for by appellant. The term “from the mouth of Elm 
creek” was given as a means of identifying the league, and not the 
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particular half of that league intended to be conveyed. Its mean- 
ing is, that the lower or south half of that league, which would be 
No. 2, counting from the mouth of Elm creek, was intended to be 
conveyed; and not, as claimed, that the half conveyed must 
be that next to the mouth of Elm creek. 

As to what are boundaries, is a question of law for the determina- 
tion of the court; as to where the boundaries are upon the ground, 
is a question of fact to be determined from the evidence. The word 
lower is a relative term, and as used might signify Elm creek as 
the object of relation, or it might be intended as having relation to 
the sea coast; while the word south has a fixed signification, 
meaning the same thing at all times and under all circumstances. 
If, as claimed, Robertson conveyed to Smith the land by the same 
description as that given in Smith’s deed to Darrington, then it 
seems clear that he intended to convey the south half of the league. 

That construction which is most consistent with the intention of 
the grantor, as gathered from the terms of the conveyance, should 
be accepted as the true one. The grantor hardly intended that 
the relative and uncertain term should control the other, with its 
fixed and definite signification. 

REVERSED AND REMANDED. 
[Opinion adopted March 6, 1883.] 





N. N. Jown er au. v. Marrna S. Barrre. 
(Case No. 312-1316.) 


1. FoLLowInG TRUST FUNDS OF MARRIED WoMEN.— A married woman brought 
suit in which her husband refused to join, against purchasers of a tract of land 
sold at public sale by the assignee in bankruptcy of her husband as the prop- 
erty of the bankrupt. She alleged that the land, though originally purchased 
and conveyed to her husband, was paid for in part with her separate funds inher- 
ited from her father, and held in trust under his will by her husband for her ben- 
efit. She sued to establish her title, and for partition between the purchasers at 
the bankrupt sale and herself, asking that an interest in the land should] be set 
aside to her, which should bear the same ratio to the entire tract that the amount 
hor separate property contributed to the estate did to the entire purcbuse money. 
Held, 

(1) Purchasers with notice at a bankrupt sale, made under bankrupt proceedings 
against the husband, could acquire no right to the wife’s equitable int rests in the 
land. 

(2) After the refusal of the husband to join his wife in the suit, she was entitled 
to sue alone. 

(3) Public notice given at the bankrupt sale that the wife claimed an interest in 
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the land, and that whoever purchased it bought subject to that interest, charged 
the purchaser with notice of the character of her title. 

(4) The allegation in the wife's petition that her husband held a specified amount 
of money as a trust fund for her benefit, obtained by him under a trust created by 
her father’s will, was a sufficient description of the trust. 

(5) The fact that a rural homestead, situated on the tract of land sold, was re- 
served and set aside to the husband for the family at the bankrupt sale, could not 
affect the wife’s right to have full satisfaction of her trust funds invested in the 
entire tract of land out of the remainder of the tract sold. 

(6) A decree allowing the purchasers at bankrupt sale the benefit in partition of 
all their improvements made since their purchase, by crediting them with their 
value or rent due the wife for use and occupation after their purchase, was not 
error of which the purehasers could complain. 

(7) A decree partitioning to the wife such a proportion of the entire tract sold 
as the amount of trust funds invested bore to the entire original purchase money 
paid by the husband, was proper. 

2. Fraup — MARRIED WOMEN.— The rule which construes as constructive fraud the 
silence and acquiescence of one who permits, without objection, a third person to 
acquire interests in his property to the pecuniary loss of such person, on the faith 
that it belongs to another, will not be strictly applied toa married woman in refer- 
ence to the dealings of her husband with her property. 


Arprrat from Wharton. Tried below before the Hon. Wm. I. 
Burkhart. 

Appellee, wife of O. L. Battle, who refused to join in the suit, 
sued her husband and John and Sears, appellants, in trespass to try 
title and partition, to recover and have set apart to her an interest 
of two-sevenths, her separate property, in a tract of land consisting of 
about two thousand six hundred acres. O. L. Battle did not answer. 
John and Sears filed general demurrer, and five special exceptions, 
which will be stated hereafter, which were overruled, and the cause 
submitted to a jury, who found for the appellee to the effect that 
appellee invested $3,750 in the land, and that the rental value of it 
was $2 per acre for six hundred acres, and valued the improvements 
put on it by appellants at $6,000. Judgment was accordingly ren- 
dered for Mrs. Battle for five twenty-sevenths of the land; that it 
be partitioned accordingly, and the improvements be set off against 
the rental value. The purchase money of the land, including prin- 
cipal and interest, was $20,250. A motion for a new trial by ap- 
pellants was overruled, and they have assigned errors and brought 
the case by appeal to this court. 

This case was before this court on the appeal of Mrs. Martha S. 
Battle, who is now the appellee, in the year 1878, and the decision 
is reported in 49 Tex., 207, where is to be found a full statement of 
the case as it was then presented, embodied in the opinion. The 
pleadings in the cause have not since that time undergone any 
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change, and reference is made to the reported case as containing a 
satisfactory synopsis of the case on this appeal, except in so far as 
is necessary to supplement it by statements of the record pertinent 
to certain of the errors assigned. 

The petition alleged that ‘appellee’s husband, O. 8. Battle, bought 
the tract of land and gave his note for the purchase money, secured 
by mortgage on it, and paid for the land, taking up the notes and 
canceling the mortgage in part with the funds of her separate es- 

tate, held i in trust by ‘him for her benefit under her father’s will; 

that he afterwards, in 1875, went into bankruptcy under the United 
States laws, and scheduled the land as his property, calling it two 
thousand six hundred acres, more or less, in Wharton county; that 
two hundred acres of the tract scheduled were not administered in 
the bankrupt court as part of the estate of O. L. Battle, but were 
reserved to his family by the constitution and laws of Texas as a 
— ; that O. L. Battle’s interest in the remainder of the tract 

yas sold at public sale by his assignee in bankruptcy, and bought 
nn John and Sears, with notice of Mrs. B.’s rights; and that the 
assignee in bankruptcy conveyed to John and Sears the right, title 
and | interest which Battle held in the land sold at the time of the 
commencement of the proceedings in bankruptcy. She claimed 
that she was entitled, by reason of the amount of the money which 
she contributed out of her separate estate towards the payment for 
the land and taking up the purchase money notes and mortgage, to 
a two-sevenths interest in the whole tract, including the homestead, 
her contribution being some $5,300, and the whole purchase money 
being something over $19 000. She further alleged that appellants 
refused to recognize that she had any interest in the lands and to 
partition with her, and prayed to recover and establish her interest, 
and for partition. 

To the petition appellants filed a general demurrer, which was 
overruled, which ruling the appellants ; assigned as error. 

The first special exception was to the. effect that the petition 
failed to show a sufficient reason why Mrs. Battle should'be allowed 
to sue without and against her husband’s consent and make him 
party defendant. The petition alleged that her husband refused to 
join her as plaintiff in the suit, and hence she sued alone and made 
him defendant. 

The second special exception was to the effect that the petition 
failed to show an insufficient title in appellants to the whole of the 
lands in controversy, but, on the contrary, showed that she had no 
right to question the title by reason of anything said or done by 
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her at or before the bankrupt sale. The petition alleged that at the 
sale and before any bids for the land were made, plaintiff gave no- 
tice to the persons there assembled that she claimed an interest in 
the property, and that whoever purchased it bought it subject to 
that interest. Whereupon the same was then and there bid off and 
purchased by John and Sears, with full notice of plaintiff's rights 
to the lands. 

The third special exception was that the petition did not suffi- 
cently state in what manner nor for what purpose Mrs. Battle’s hus- 
band held in trust her money, alleged to have been invested in the 
land. The petition alleged that Mrs. Battle’s father devised and be- 
queathed to her a large amount of property to be held in trust by 
her husband for her sole and separate use and benefit, and not to be 
subject to his debts, defaults or contracts, and that after due probate 
of his will and administration of it, her husband received under and 
by virtue of it a large amount of money and property in trust for 
her benefit according to the provisions of the will; and that the 
$5,300 invested by him in said land was a portion of the trust fund 
thus received. 

The fifth exception was that plaintiff stood by and allowed her 
husband to acquire two hundred acres of the land as his home- 
stead or head of a family, under the bankrupt proceedings, and rec- 
ognized his title thereto, and does not seek to disturb his possession 
in this suit. Plaintiff's amended petition of December, 1877, alleged 
that this homestead of two hundred acres was not set apart to O. 
L. Battle by the bankrupt court nor administered therein as part of 
his estate, but was reserved to the family of said Battle, including 
herself and children, by the constitution and laws of Texas, and not 
by her procurement, and prayed that two-sevenths of the homestead 
as well as of the remainder of the tract be set apart to her. 

These special exceptions were overruled, and the action of the 
court in so doing was assigned as error. Other grounds of‘error as- 
signed are stated in the opinion. 


No briefs on file for appellant. 


Chas. Cleveland, for appellee. 

. . . IV. The verdict of the jury being generally for the 
plaintiff, with a qualifying clause stating the amount of her sepa- 
rate property invested in the land, and the rental value of the same, 
together with the value of the improvements placed thereon by de- 
fendants, as required by the charge of the court, it was proper to 
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render judgment for her that she recover of appellees an interest in 
the land bearing the same ratio to the entire tract that the amount 
her separate property contributed towards the purchase did to the 
entire purchase money. 

The verdict of the jury was: “ We, the jury, find for plaintiff; 
we, the jury, believe that M. S. Battle invested ($3,750) three thou- 
sand seven hundred and fifty dollars in said land in 1856, and further 
believe that the rental value is ($2) two dollars per acre, six hun- 
dred acres, and we further value the improvements put on by 
defendants at ($6,000) six thousand dollars.” 

The judgment, after reciting the verdict, recites further that by 
agreement of parties the amount of purchase money paid for the 
land, including principal and interest, was $20,250, and that defend- 
ants had had exclusive possession of the land, using and occupying 
the same for five years, since their purchase at bankrupt sale, and 
hence decrees that she is entitled to five twenty-sevenths of the 
land, establishes her right to that proportion, and decrees partition 
accordingly. Darden v. Matthews, 22 Tex., 320; Smith v. Johnson, 
8 Tex., 412; Avery v. Avery, 12 Tex., 54; Pearce v. Bell, 21 Tex., 
688; Battle v. John, 49 Tex., 203; Claiborne v. Tanner, 18 Tex., 68; 
Shephard v. White, 11 Tex., 357; Love v. Robertson, 7 Tex., 9; Ben- 
nett w. Cocke, 15 Tex., 67; Parks wv. Willard, 1 Tex., 350; Cheatham 
». Dunham, 21 Tex., 245; Friedlander v. Geiser, 2 Woods’ C. C. 
Rep., 675; 2 Perry on Trusts, § 678; 2 Bishop on Married Women, 
§ 117; McGowan v. McGowan, 14 Gray, 119; Levinson v. Aldrich, 
5 Cush., 431; Brisbane v. Provortz, 14 La. Ann., 165; McIntosh ». 
Smith, 2 La. Ann., 756. 

V. There was nd presumption of law to be drawn from the evi- 
dence that Mrs. Battle had made any election whatever until the 
commencement of this suit, and she was not estopped from claiming 
a resulting trust as against the creditors of O. L. Battle in the 
bankrupt proceedings. 

It was proved that this trust money was to be invested in Texas 
lands, and that Mrs. B. gave her consent to the sale of other prop- 
erty to raise money, on condition that it was to be thus reinvested 
in Texas land, and that it was so invested by her husband. The 
identical money received was traced into the purchase money of the 
Jand. 

The land was scheduled as Battle’s property when he went into 
bankruptcy, Mrs. Battle being ignorant of the transaction. She 
gave notice of her rights and interest in the land when offered for 
sale, and that whoever bought purchased subject to her interest. 
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Mrs. Battle put in no claim of indebtedness against her husband's 
estate in bankruptcy. Authorities same as heretofore referred to; 
also Miller vw. Thatcher, 9 Tex.; 842; James v. bigroge 1, 5 Tex., 512; 
Mead v. Randolph, 8 Tex., 191; Perry on Trusts, §§ 128, 678; Mar- 
tin v. Taylor, 32 Ohio St.; Haiden v. Haiden, 2 Sandf., MSS., p. 17; 

Seaman v. Cork, 14 LIl., 501. 





Warker, P. J. Com. App.— The general demurrer was properly 
overruled. The plaintiff set forth in her petition a good cause of 
action. The assignment in bankruptcy by her husband did not have 
the effect to pass any greater interest in the land than was owned 
by him as his separate property, and that which he held in com- 
munity with his wife. Her rights in the land in virtue of her sepa- 
rate estate were not affected by virtue merely of the bankrupt 
proceedings against her husband, and the purchasers under the 
bankrupt sale did not acquire her interest, unless they did so as pur- 
chasers without notice of the existence of that interest. The as- 
signee in bankruptey sold only such right or title to the property as 
was vested in him as the representative of the bankrupt, and he 
sold it subject to such rights of others, or of incumbrances upon it, 
as existed at the time of the sale. Ray v. Norseworthy, 23 Wall. 
(U.S.), 136. It is said by Judge Clifford in that case, that there is 
no well considered case which gives any support to the proposition 
that the judgment, order, sentence or decree of a court disposing 
of property subject to conflicting claims will affect the rights of any 
one not a party to the proceeding and who was never in any way 
notified of the pendency of the proceeding. 

The husband refusing to join the wife in her suit to recover her 
separate property, she was entitled to sue alone; the petition disclosed 
that state of case, and the first special exception was properly over- 
ruled. Chappel v. McIntyre, 2 Tex., 378; Wallace v. Finberg, 46 
Tex., 45, 46; Dismukes v. Edw sia 53 Tex., 605. 

The segond special exception is not maintainable. The defend- 
ants bought with actual notice, according to the petition, which 
alleged that the plaintiff “claimed an interest in the property, and 
that whoever purchased it bought it subject to that interest.” This 
was actual notice of an asserted title to an indefinite interest claimed 
by her, and it was sufficient to put a purchaser on inquiry to ascer- 
tain the character and quantity of her interest (Hines v. Perry, 25 
Tex., 452), and whatever is sufficient to put a party upon inquiry is 
notice. “It is a well established principle, that whatever is notice 
enough to excite attention and put the party on his guard and call 
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for inquiry, is also notice of everything to which it is afterwards found 
that such inquiry might have led, although all was unknown for want 
of investigation.” 2 Spence’s Equity Jurisdiction, 756; 1 Story’s Eq., 
§$ 400, 401. The petition alleged that the notice was given by the 
plaintiff at the sale, before any bids were made, to the persons there 
assembled, and that defendants had full notice of her rights to the 
land when they bid for and purchased it. The exception admitted 
the truth of these facts, and notice to the purchasers of the plaint- 
ifs rights in the land had the effect to remove any objection under 
the law against the assertion of her claim to an interest in it by reason 
of the legal title having been vested in her husband. See [lines ». 
Perry, supra; Parks v. Willard, 1 Tex., 350, 354; Powell v. Haley, 
28 Tex., 57; Bennett v. Cocke, 15 Tex., 71; 1 Story’s Eq., secs. 
395- 400. 

It is a sufficient answer to the third special exception to the peti- 
tion to say that, as between the husband, who was trustee under the 
will of the moneys and property of the wife which were bequeathed 
to her by her father’s will, and said wife, who was the cestuc que 
trust, it is not necessary to inquire, so far as her right to follow the 
investments of the money into other property, beyond the fact of 
the existence or not of such trust relation. The objection which 
the special exception presents is, that the plaintiff fails to state in 
her petition “any matter or thing with legal sufficiency as to the 
trust capacity in which her said husband i is ‘alleged to have held any 
moneys of hers which are claimed to have been invested in said land 
in controversy, in this, that it is not therein made to appear how or 
in what manner her said husband held said moneys in trust, nor for 
what purpose, if so held at all.” It is sufficient that he held such 
moneys as a trust fund for her benefit and use, obtained as such 
under a trust created under her father’s will, even though no other 
or more specific direction had been given by the will than thus to 
hold the bequests for her sole and separate use and benefit, in order 
to confer on her a right to have it respected, and to ask, if necessary, 
its enforcement in a court of equity. 

The petition alleged “that Mrs. Battle’s father devised and be- 
queathed to her a large amount of property to be held in trust by 
her husband for her sole and separate use and benefit, and not to be 
subject to his debts, defaults or contracts, and that after due probate 
of said will and administration of it, her said husband received 
under and by virtue of it,a large amount of money and property in 
trust for her benefit according to the provisions of said will; and 
that the $5,300 invested by him in said land was a portion of the 
trust fund thus received.” 
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Under such a trust as was thus created, a specification in the pe- 
tition stating circumstantially in what manner or for what purpose 
plaintiff's husband held her moneys in trust, is by no means essential 
to show the plaintiff's right as cestui que trust to follow her funds 
which had been invested in land by her trustee, and to save from 
loss and destruction her interest in it. 

It is the general doctrine of equity that “ whatever acts are done 
by trustees in regard to trust property shall be deemed to be done 
for the benefit of the cestuc que trust, and not for the benefit of the 
trustee. . . . And if a vrustee should misapply the funds of 
the cestui que trust, the latter would have an election either to take 
the security or other property in which the funds were wrongfully 
invested, er to demand repayment from the trustee of the original 
funds.” 2 Story’s Eq., sec. 1211. See also 2 Perry on Trusts, sec. 
678. 

The grounds of the fifth special exception to the original petition 
are superseded by the plaintiff's amended petition, which embraces 
within her suit for partition of the land purchased by the appel- 
lants, the two hundred acres constituting the homestead portion of 
the entire tract, and which alleges in legal effect that her husband 
did not acquire said two hundred acres, homestead portion of the 
land, as against her interest therein, but had remained from the first, 
by operation of the constitution and laws of the state, reserved as 
the homestead of the family of her said husband and herself. 

In respect to the two hundred acres constituting the homestead, 
the appellants acquired no interest, neither was any lost in it to the 
husband in consequence of the sale in bankruptcy; it became in- 
sulated, so far as the husband was concerned, when the purchase 
was made by the defendants, and the wife had a right to cause a 
partition to be made between herself and the defendants as to the 
interest which they had acquired in the remainder of the land, and 
to pretermit, if she saw proper to do so, making a partition between 
herself and her children of the homestead tract. Partition being 
an equitable proceeding, if the plaintiff had not seen proper to 
bring into the partition the homestead tract, facts might exist in 
such case which would require, nevertheless, that her interest in it 
should be ascertained and estimated, in order to do full justice to 
those who held in common with her. See Story’s Eq. Jur. (12th 
ed.), sec. 656c. But it is not necessary to go further into the doc- 
trines which govern the subject, as the pleadings do not require it. 
Const. 1869, art. X, sec. 15; Pasch. Dig., art. 6994; Battle v. John, 
49 Tex., 202; Willis v. Matthews, 46 Tex., 478. 

The objection which appellees’ counsel make in their brief to ap- 
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pellant’s second assignment of error, which is as follows: “The court 
erred in not granting a new trial on the grounds stated in the appli- 

cation therefor,’ must be sustained. Carter v. Roland, 53 Tex., 
544; Pearson v. Flannegan, 52 Tex., 276; Flannegan v. Womack, 
54 Tex., 45. 

The third assignment of errors is that “the verdict of the jury 
was against the law and the evidence, in this, that the evidence 
wholly failed to show any legal or sufficient notice to N. N. John 
and I. H. Sears of the claim of said plaintiff before they acquired 
their rights in, to and about the land in controversy, and that such 
claim was not known to them, but was concealed from them till 
after said John and Sears had acquired their rights in, to and about 
all the land in controversy. 

The notice alleged to have been given at the sale was fully proved 
at the trial, and there was evidence to establish the fact that Mrs. 
Battle informed defendant John at some time, but perhaps not 
prior to the sale made by the assignee in bankruptcy to the defend- 
ants, that she owned an interest in the land. If the testimony of 
defendant John tended to prove concealment by Mrs. Battle from 
him of her interest, that of Mrs. Battle tended to rebut the inference 
of a suppression by her of that fact under such circumstances as 
called upon her to disclose the same to him. At the earliest stage 
of negotiation between Hendley & Co. and O. L. Battle, having in 
view the securing of their debt, the latter proposed to give a lien on 
the plantation portion of the tract of land in question by a deed of 
trust. Shortly afterwards, the plaintiff, in a conversation with the 
defendant John, expressed to him her satisfaction at that arrange- 
ment, of which she had been advised by her husband, and then she 
said nothing to him concerning her interest in the plantation. The 
entire tract consisted originally of three thousand three hundred 
and twenty-one acres, but now of two thousand six hundred, in- 
cluding the homestead; and Mrs. Battle testified in regard to the 
conversation above mentioned, in effect, that she did not say any- 
thing about her interest in the land, because she was willing to dis- 
pose of one thousand acres of the land and certain property in Waco 
in order to satisfy the debt due to Hendley & Co. The proposition 
to make the settlement contemplated at that time was withdrawn 
and afterwards a written agreement was entered into between 
Hendley & Co. and O. L. Battle, John Ficklin and Chas. I. Battle, 
late partners under the firm name of Battle, Ficklin & Co., in their 
capacity of late partners, and O. L. Battle in his individual capacity, 
stipulating that they should take the benefit of the bankrupt law 
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in consideration of certain pecuniary advantages to them to be 
afforded by said Hendley & Co. in carrying out that object. In 
pursuance whereof, O. L. Battle went into bankruptcy and scheduled 
the entire tract of land, two thousand six hundred acres, as his prop- 
erty, which was sold by the assignee in bankruptcy under order of 
court. Until bankruptcy proceedings were instituted and the land 
thus scheduled, it is not pretended that Mrs. Battle had any con- 
versation with the defendants or either of them, or that any cir- 
cumstance transpired relating to the interest of, or which might 
affect the action of the defendants in respect to any matter that 
called upon her to make any declaration in respect to her interest 
in the land. 

The second interview between defendant John and Mrs. Battle 
was after her husband had filed his schedule in the bankrupt court, 
whether before or after the sale is not stated, but it was probably 
after the sale was made. On that occasion she avowed her interest 
in the land. 

It was a legitimate duty of the jury to determine, as a fact, 
whether Mrs. Battle did or not fraudulently conceal or mislead the 
defendants as to her interest in the land. If, under the circum- 
stances which surrounded her at the first interview with defendant 
John, she might have remained silent as to her interest without 
misleading him concerning any fact involved in the propositions 
pending between Hendley & Co. and her husband for securing the 
former in their debt, a fraudulent intention to conceal facts could 
not be properly imputed to her. Her conduct, according to the evi- 
dence, was not necessarily inconsistent with fair dealing and an honest 
intention, and the jury had a right to so find under the evidence. 

The duties which her marital relation imposed on her in respect 
to vielding to her husband the control of her separate property 
without impeachment by her of his honor and integrity, and to ap- 
prove by her silence and acquiescence his right to do whatever to 
him might seem proper for its management and control, are recog- 
nized by the law as having the effect to place her under a greater 
degree of protection against her silence and seeming acquiescence 
in respect to the dealings of third persons with her husband con- 
cerning her interests, than is allowed to other persons under the rule 
of law that construes as constructive fraud the silence and seeming 
acquiescence of one who permits, without objection, a third person 
to acquire interest in his property to his pecuniary loss, on the faith 
that it belongs to another person, Parks v. Willard, 1 Tex., 354— 
362, and authorities there cited; Bennett v. Cocke, 15 Tex., 71. 
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In the absence of fraud on the part of Mrs. Battle, the cireum- 
stance of her mere passivity and silence under the facts proved, 
especially as it does not appear that she even knew of her husband’s 
intention tosettle with Hendley & Co. under the consummated writ- 
ten agreement that he would go into bankruptcy, until after he 
returned to his home, and, as she testified, after he informed her of 
its terms to her great surprise, warranted the conclusion that her 
acts, or rather her non-action and silence in regard to her ownership 
of two-sevenths interest in the land, until it was about to be sold, 
did not estop nor preclude her from asserting her title. Morton v. 
Lowell, 56 Tex., 645, 646. 

The fourth assignment of error is: “ Because, under the verdict, 
the said plaintiff should not have been allowed to recover as against 
the creditors of O. L. Battle, and particularly not as against N. N. 
John and I. H. Sears, who had advanced money and given credit on 
the faith of the record title in O. L. Battle long before said plaintiff 
disclosed any interest in the land, and before she had made her elec- 
tion as against her husband, and of which said John and Sears were 
ignorant.” 

The verdict of the jury was: “We, the jury, find for plaintiff; 
we, the jury, believe that M. 8. Battle invested ($3,750) three thou- 
sand seven hundred and fifty dollars in said land in 1856, and further 
oe that the rental value is ($2) two dollars per acre, six hundred 
acres; and we further value the improvements put on by defendants 
at ($6,000) six thousand dollars.” 

The judgment, after reciting the verdict, recites further that by 
agreement of parties the amount of purchase money paid for the 
land, including principal and interest, was $20,250, and that defend- 
ants had had exclusive possession of the land, using and occupying 
the same for five years, since their purchase at bankrupt sale, and 
hence decrees that she is entitled to five twenty-sevenths of the land, 
establishes her right to that proportion, and decrees partition ac- 
cordingly. 

The facts found by the jury, in connection with the agreement of 
parties recited in the decree, would be meaningless under the rules 
of law laid down in this opinion as applicable to the rights of the 
plaintiff, unless they do afford the proper basis for a decree of parti- 
tion between the plaintiff and defendants according to the respective 
equities of the parties as indicated by the verdict. 

Appellants have not submitted any brief on this appeal, and we 
are left to infer from the record that the point is designed to be 
made under this assignment, that the money advanced and the credit 
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given, which is referred to in it, has reference not to the cost of im- 
provements put upon the land by the defendants (which were placed 
there after their purchase at the bankrupt sale), but. to $1,000 or 
$1,200, which defendant John testified defendants paid out in pur- 
suance of the written agreement between O. L. Battle and Hendley 
& Co. to induce said Battle and his partners to go into bankruptcy, 
which payments, he stated, were made before any notice was given 
by Mrs. Battle on the day of sale. It is obvious, under the views 
we have expressed, that the title of Mrs. Battle was not affected by 
such advances or such credit given by defendants to her husband on 
the faith of his supposed exclusive ownership of thé land. See 
Morton v. Lowell, 56 Tex., 645. 

The most favorable view of the facts applicable to the case on 
account of such advances cannot be referred to defendants’ right to 
claim title to the land thereby, for the agreement referred to had 
no relation to the sale to them of the land, nor to incumbering it 
even by a lien for the security of such advances or other debt. The 
issues in the case did not involve the determination of any right or 
title to the land in virtue of such advances, and no finding by the 
jury concerning them was essential, nor could it, if included in the 
verdict, have afforded the basis of a decree in favor of the defend- 
ants. The decree allowed to the defendants the benefit of all the 
improvements they had placed upon the land, by crediting them 
with an equal amount on rent due to the plaintiff for use and occu- 
pation since their purchase, and the decree was rendered in all 
respects in conformity with equitable principles and the basis fur- 
nished by the verdict. 

The sixth assignment of error is: “ Because, under the evidence, 
the presumption of the law was that the plaintiff did not elect to 
claim a resulting trust in the land sought to be charged until after 
she was estopped to do so as against the creditors of O. L. Battle in 
the bankrupt proceedings.” 

This proposition is based upon the erroneous hypothesis that Mrs. 
Battle had been estopped to claim her interest in the land as against 
the creditors of O. L. Battle in the bankrupt proceedings. She was 
not estopped, nor do the facts of this case involve a question as to 
her duty to have made an election of remedies to obtain her rights, 
nor of her having, in fact, at any time made an alternative selection 
of remedies as against her husband, to determine whether she would 
proceed in bankruptcy for her monied interest or to claim the land. 
The facts do not present the case of a controversy or claim against 
her husband for misappropriation or maladministration of her funds, 
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or of any dispute or difference between her and her husband in 
respect to her interest in the land, and she was not involved in a 
position which rendered it necessary to elect as to remedies against 
him. At the first appropriate time for asserting her right to the 
land she did so, and the notice given by her entitled her to maintain 
it against the purchasers of the land, and no question of election or 
of estoppel is involved in the case. See Perry on Trusts, vol. 1, 
sees. 128, 678; Miller v. Thatcher, 9 Tex., 842; James v. Fulcrod, 
5 Tex., 512; Beaman vw. Cork, 14 Ill., 501. 

There appearing no error in the record for which the judgment 
ought to be reversed, the proper disposition of this appeal is to 
affirm it. 

AFFIRMED. 

[Opinion approved March 9, 1883.] 


Chief Justice Witute did not sit in this case. 





T. L. Ross v. McGowew et AL. 
(Case No. 1534.) 


1. Practice — STATEMENT OF FACTS.— When, from an inspection of the transcript, 
it appears that the statement of facts was signed by the judge and filed after the 
close of the term, it wiil be disregarded unless the record shows an order of court 
entered up during the term, allowing the statement to be made up and filed after 
adjournment. 

2. Practicre.— The supreme court will not, as a general rule, revise charges given by 
the court below, when there is no statement of the facts in evidence brought up with 
the record. In such case it will be presumed that all evidence that could have 
been introduced under the pleadings to sustain the verdict was actually introduced; 
and if the charge is not so glaringly wrong, when considered in connection with 
the pleadings and verdict, as to leave no doubt that the verdict was the result of 
an improper charge, it will not be revised. 

3. CasE APPROVED.— Armstrong v. Lipscomb, 11 Tex., 649, approved. 

4. Practice.— An appellant will not be heard to complain of an error which resulted 
to his benefit, and which was against a party who failed to appeal. 


On Morion For REHEARING. 


5. Certrorart.— The supreme court will not, after the submission of a cause and 
after its decision, grant a rehearing and award a certiorari to perfect the record, 
when the motion to rehear is based on the defectiveness of the record, and when no 
excuse is offered to show why the defect was not discovered before the submission. 

6. Cask APPROVED — SaME.— Davis vr. McGehee, 24 Tex., 209, in which the abova 

rule was acted on, approved. 
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Apprat from San Jacinto. Tried below before the Hon. Edwin 
Hobby. 

Appellees Henry and Margaret McGowen, as husband and wife, 
brought this suit against Ben McGowen and appellant, in form of 
trespass to try title, and for damages, to cancel deed, and recover 
one-third of one hundred and thirty-two acres of land alleged to be 
the homestead of plaintiffs Henry and Margaret. Defendant 
below, Ben, answered that he purchased the land of plaintiff Henry 
for $400, executing his note for purchase money, with vendor's lien, 
etc.; that plaintiffs Henry and Margaret abandoned the one hun- 
dred and thirty-two acres as their homestead, and had ever since 
had another homestead. Appellant answered by adopting plea of 
his codefendant below, Ben McGowen, and also filed his plea of in- 
tervention, pleading the sale of the one hundred and thirty-two acre 
tract by Henry to Ben for $400 on time; conveyance and vendor’s 
lien reserved in the deed; that plaintiffs Henry and Margaret hack 
abandoned the one hundred and thirty-two acres, and since sale 
of it to Ben they had a different homestead; that Henry, at the 
time he conveyed to Ben, purchased of intervenor and Wesley Ross 
two hundred and fifty-two acres of land for a homestead, and in 
part paid for it by transferring the $400 note to them, they deed- 
ing Henry McGowen the two hundred and fifty-two acre tract, 
where Henry and wife at once moved and adopted it as their home- 
stead; lived on it two years, then soid it, conveying by deed — 
the wife Margaret by privy acknowledgment. Intervenor also set 
up fraud; that he was the legal holder of the vendor’s lien note, 
being unpaid save $130; prayer in the alternative: (1) For judgment 
against Ben McGowen and foreclosure of vendor’s lien; that lost 
deed from Henry to Ben be established by decree; that all the right 
or title of plaintiffs be vested in defendant Ben, or (2) divestiture of 
title out of the others, and vesting in intervenor. (3) General 
relief. 

Plaintiffs demurred, specially excepted, and answered plea of in- 
tervention. Demurrers and exceptions of all parties overruled. 

There was a jury, a verdict for plaintiff Margaret McGowen, and 
for the intervenor against Ben McGowen for “the amount due on 
the note.” A judgment was rendered upon this verdict in favor of 
Henry McGowen and Margaret McGowen, and against Ben McGowen 
and T. L. Ross, defendants, and T. L. Ross, intervenor, for the land 
sued for by plaintiffs, and for costs of suit; and in favor of inter- 
venor against Ben McGowen for $476.91, with ten per cent. inter- 
est thereon, together with his costs of suit. Defendants filed 








1883. Ross v. McGowen. 605 





Statement of the case. 





e 
motions for new trial, which being overruled, they excepted and 
gave notice of appeal, and T. L. Ross assigned errors, filed bond, 
and brought the case here by appeal. 

The court charged the jury, “the homestead of a family shall not 
be sold and conveyed by the owner, if a married man, without the 
consent of the wife. Such consent shall be evidenced by the wife 
joining inthe conveyance, and signing her name thereto, and also 
by her separate acknowledgment thereof taken and certified before 
an officer authorized to take such acknowledgment. >. we 
forfeit the right to a homestead on the ground of abandonment, it 
should be shown to the satisfaction of the jury that the intention 
was to leave it permanently and not to return, and the jury should 
be entirely satisfied upon that point. And if a new homestead has 
not been acquired by the parties, the abandonment should be clearly 
established. If the wife voluntarily leave the former homestead 
and accompany the husband to and accept a new one provided by 
him, she cannot insist that her homestead rights still attach to and 
control the abandoned premises. But this must be willingly done 
by the wife, and not the result of any undue influence upon the part 
of the husband, or any threat made by him. 

“The husband, being the head of the family, has the right to 
select and designate a homestead for the family, and so if he acts in 
good faith and not against the will of his wife, having alone the 
good of the family in view, he has the right to abandon it. But if 
the husband, in fraud of the wife’s rights and without her consent, 
seeks by ab. indonment to withdraw the homestead from the exemp- 
tion the law affords it, it would not be valid. The declarations of 
the husband or third parties, however false or fraudulent, do not 
prevent the wife from claiming her rights to a homestead. If you 
believe, from the evidence in this case, ; that the plaintiffs Henry and 
Margaret McGowen used and occupied an undivided interest in a 
tract of land described in the petition, . . and that while so 
occupying it the plaintiff Henry sold and conveyed the same to Ben 
McGowen, without the consent of the wife Margaret, you will find 
for the plaintiffs, unless you believe that the Kirksey tract (the one 
hundred and thirty-one acres) was abandoned by Henry and Mar- 
garet as a homestead, as expressed in this charge, from all the facts 
and circumstances of the case. If you believe that Margaret vol- 
untarily left the Kirksey tract, and accompanied her husband, and 
accepted another tract of land as a homestead provided by her hus- 
band, then, and in that case, you will find for defendants and inter- 
venor Ross. If you believe that Margaret McGowen left the 
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os 
Kirksey place by reason of any threat from her husband, then you 
will tind for the plaintiff Margaret.” 

The charge requested by intervenor, shown by bill of exceptions 
No. 1, and embraced in assignment, was as follows: « « ie 
question of abandonment is purely a question of intention. If, in this 
case, Margaret McGowen did not intend to abandon the Kirksey 
place at the time she left the same with her husband; and that sub- 
sequently her husband provided for himself and his said wife and 
their family a homestead other than the Kirksey place; and that 
said Margaret moved with her husband and family to such second 
homestead, dedicating the same as her homestead: and that she be- 
came satisfied with such second homestead, then, and in such case, 
the homestead rights of plaintiff Margaret in and to said Kirksey 
place were lost, and her deed to the same was not necessary to con- 
vey it, unless it was her separate property.” 


James EF. Hill, for appellant. 

I. The court erred in its charge to the jury as shown by bill of 
exceptions No. 1, to wit: (1) The law of abandonment is not given 
by the charge, and as enunciated is incorrect. (2) The charge fails 
to define what is a “ homestead,” and what is meant by “acquisition 
of a new homestead.” . . . (4) The charge as to the form of 
the verdict as rendered by the jury is not correct, is uncertain, and 
fails to define any rule by which any certain amount can be ar- 
rived at. Cline v. Upton, 56 Tex., 322; Thorn v. Dill, id., 145; 
Allison v. Shilling, 27 Tex., 450; Woolfolk v. Rickets, 48 Tex., 28. 

II. The charge of the court as to so-called “ threats” by the hus- 
band is made prominent twice: this is not warranted bv the evi- 
dence, and as presented misled the jury. Sayles & Bassett’s Texas 
Pl. and Prac., § 647 and p. 273. 


Davis & Sayles, for appellees. 

. IIL The charge of the court as a whole was in apt 
accord with the issues and the facts in evidence, and though there 
was error, perhaps, in allowing the plea of defendant Ross in this 
action, yet it is an error he cannot and does not raise, and the judg- 
ment below, as between the parties to this appeal, cannot be affected 
thereby. Thomas v. Williams, 50 Tex., 269-276; Eckhardt »v. 
Schlecht, 29 Tex., 132, 133; Cross v. Everts, 28 Tex., 532, 533; Cox 
v. Shropshire, 25 Tex., 116, 125 (in which case Judge Bell gave a 
similar charge on abandonment, which Chief Justice Wheeler ap- 
proved on appeal); and as to duress, Kocourek v. Marak, 54 Tex., 
205, and Wiley v. Prince, 21 Tex., 639. 
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Witte, Cumr Justice.—It is urged by counsel representing the 
appellees in this cause, that the statement of facts found in the rec- 
ord should not be considered by the court, because it was made up 
and filed after the final adjournment of court, and no order had 
been made during term time allowing this to be done. 

The term ended, as appears by the caption of the transcript, on 
the 19th of May, 1882, and the statement of facts was signed by 
the judge on the 23d, and filed on the 25tb of the same month. 
These, therefore, occurred within ten days after the close of the 
court; but there does not appear in the transcript any order of the 
court entered up in term time, allowing the statement to be made 
up and filed after adjournment. This is an essential statutory re- 
quirement which must be complied with in all such cases, as we 
have already held in the case of McGuive v. Newhill, lately decided, 
and on the authority of that decision the present statement of facts 
will be disregarded, and the appeal considered as if it formed no 
part of the record. 

The only assigned errors that we are asked in the brief of appel- 
Jant’s counsel to consider are the first and fifth; the one relating to 
the charge of the court, and the other to the proper conclusion to 
be drawn from the evidence. As there is no evidence before us, no 
notice can be taken of this fifth assignment. It has also been held 
in several cases by this court, that as a general thing we will not 
revise the charges of the court where there 2 is no statement of the 
facts proved on the trial brought up with the record. This is the 
general rule, and the exceptions are few and well defined. It will 
be presumed that everything in the way of evidence that could 
have been legaily introduced under the pleadings to sustain the ver- 
dict was actually proven on the trial; and if the charge is not so 
glaringly erroneous, taken in connection with the pleadings and the 
verdict, as to leave no doubt but that the finding of the jury was 
controlled by the improper instructions of the court, it will not be 
revised. McGaughey v. Bendy, 27 er 534; Burt v. Alford, 22 
Tex., 399; Birge v. Wanhop, 23 Tex., 441; Anding v. Perkins, 29 
Tex., 348. 

The rule was thus laid down in Armstrong v. Lipscomb, 11 Tex., 
649: “ When the facts as proved are not embodied in the transcript, 
the case stands here as if either no evidence had been introduced, 
or only such as had authorized the verdict; and that when facts to 
sustain the issue are not shown to have been proven, the instructions 
given or refused must be regarded as abstract propositions, and 
as such not authorizing a reversal of the judgment, when such judg- 
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ment was in fact the only one from the evidence, or rather from 
the want of evidence, which could have been rendered.” 

The allegations of the petitions of plaintiffs, filed in this cause, 
were amply sufficient to show that their homestead had never been 
abandoned, and to entitle them to the verdict which they obtained 
for its recovery. The charge of the court, so far from being glar- 
ingly erroneous, is conformable to the previous decisions of this 
court on the question of homestead abandonment. Cox v. Shrop- 
shire, 25 Tex., 116; Cross v. Everts, 28 Tex., 132, 133; Thomas v. 
Mullins, 50 Tex., 269; Woolfolk v. Rickets, 42 Tex., 358. 

The charge asked by appellant and refused by the court, even if 
embodying a correct principle of law — upon which, however, we do 
not propose now to express an opinion — must be considered as an 
abstract proposition, unsupported by facts, and as such its refusal 
does not authorize a reversal of the cause. If, under the circum- 
stances of this appeal, we must treat the pleadings of the plaintiffs 
below as fully proved on the trial, there was no fact in evidence to 
authorize the court to give this charge; for there is no such allega- 
tion as that the appellee Margaret McGowen ever dedicated or 
became satisfied with any other place as her homestead besides the 
one for which she brings suit. 

Neither can this appellee complain of the charge of the court as 
to the kind of verdict the jury should render in behalf of the in- 
tervenors against the appellee Ben McGowen, nor of the form of 
verdict which they did render in this respect. This part of the ver- 
dict was in favor of appellant,; who was intervenor below, and 
gave him all the monied judgment he was entitled to under the 
pleadings of appellees as against Ben McGowen, and the latter has 
not appealed,or in any manner complained in this court of any of 
the proceedings had in the cause. 

We find no error in the judgment of the court below, and it is 
affirmed. 

: AFFIRMED. 

[Opinion delivered February 6, 1883.] 


‘On Morton ror Renrarine. 


Wir, Cuter Justice.—In deciding this case on a former day 
of this term, we disregarded the statement of facts embraced in the 
record because it was made up, signed and filed after the close of 
the term of the district court at which the cause was tried, without 
an order previously entered allowing this to be done. We exam- 
ined the verdict and judgment, as well as the charges of the judge 
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of that court, with reference to the pleadings alone, and held that 
there was no error in the judgment and affirmed it. We are asked 
by the appellant to grant a rehearing for the reason that in the 
court below an order was actually entered up allowing the state- 
ment to be prepared and filed after the adjournment of the court, 
but by inadvertence of the district clerk it was not incorporated 
in the record. <A certified copy of this order, together with the 
date of its entry, accompanies the motion, which shows that it was 
in due form and made in proper time. A cert/orari is asked, to have 
the order incorporated in the record, so that it may be considered 
in case the motion for rehearing should prevail. 

No excuse is offered as to why this defect in the record was not 
discovered before the cause was submitted, and why the certiorari 
was not asked to perfect it before the court was compelled to 
undergo the labor of examining the case under the supposition that 
no such order had been made in the court below. Inadvertence or 
inattention of the clerk to his ‘duties in making up the transcript 
does not excuse an appellant for failing to perform his duty in 
bringing the appeal properly before this court. Due scrutiny of the 
record will enable him to discern defects in it, and have them rem- 
edied in time; and should the clerk refuse to make up the transcript 
properly, the appellant has his remedy to compel him to the perform. 
ance of this duty. 

This cause was tried in the district court on the 16th day of May, 
1882; the transcript was made up and certified on the 20th day of 
December, 1882; it was filed in this court January 8, 1883, and was 
submitted for decision January 51, 1883. Abundant time was al- 
lowed appellant to see to the proper making up of the transcript; to 
examine it after it was made up, before filing in this court, and 
especially before making a submission of the cause; before submis- 
sion, briefs were filed by the counsel for appellees, in which the 
defect above stated was called to the attention of the court, and 
necessarily to that of appellant’s counsel, and we were asked to dis- 

regard the statement of facts. 7 

It was not too late even then to ask for the certiorari, and had ap- 
pellant done so the record could have been perfected, and the cause 
would have been considered as well upon the evidence as upon the 
pleadings. After a cause is once submitted upon a transcript sup- 
posed to be correct, as the parties have made no objection to it, and 
we have decided it upon such transcript, we cannot undertake to re- 
examine such cause because the counsel for either party discovers « 
defect in the transcript, which, if supplied, might possibly lead us to 
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a different conclusion. A mistake in the pleadings or facts of a 
single word might influence the decision. This discovered and rem- 
edied, a new opinion framed to suit the altered record might itself be 
set aside upon the discovery of some other error; and so on to num- 
berless changes in the transcript and the decisions upon it. This 
practice cannot, of course, be allowed, and to prevent it the right toa 
certiorari must be limited to some point in the proceedings, which 
must not extend beyond the date of the submission of the cause to 
the court for decision. Indeed, this has been the rule of this court 
announced in frequent opinions of our predecessors, which, having 
been orally delivered, may not have come to the knowtedge of the 
profession generally. 

In the case of Davis v. McGehee, 24 Tex., 209, a mistake in the 
record was brought to the attention of the court after submission 
of the cause, and a motion for certiorari denied, although it was ap- 
parent from the papers accompanying the motion that the transcript 
was incorrect. 

To prevent any future application of this character after the 
record is in our hands for decision, we have thought it proper to put 
our decision on this motion in writing, and the rule laid down in it 
will be hereafter rigidly enforced. The motion is denied. 


Deniep. 
[Opinion delivered March 6, 1883.] 





Dante. D. Atcntson v. Jounn H. Owen. 
(Case No. 1293.) 


1. Evipence — TrREsPaAss TO TRY TITLE.— Under the former statute, which allowed 
a second suit in trespass to try title, when the plaintiff was defeated in his first 
action, he was permitted to offer the same evidence on the trial of the second suit, 
and this was allowed in a second suit brought to set aside a sheriff's sale, which is 
in effect but a suit in trespass to try title. 

2. SuxeRIFF'S SALE — INADEQUACY OF CONSIDERATION.— While mere inadequacy of 
consideration will not of itself authorize the annulment of a sheriff's sale, yet 
when the price paid is grossly inadequate, the sale will be closely scrutinized, and 
slight additional circumstances will suffice to set it aside. 


Arprat from Grimes. Tried below before the Hon. W. D. Wood. 
D. D. Atchison brought this suit against John H. Owen, appellee 
and defendant in the court below, on the 6th day of December, 
1879, to recover one thousand acres of land of the west half of the 
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league of land originally granted to Daniel Arnold, described by 
metes and bounds in the petition, and for damages and rent of the 
land, as alleged in the petition, which was in the form of trespass 
to try title. 

At the May term defendant neglected to file an answer, and 
plaintiff took judgment by default. 

The defendant filed a motion to set aside the judgment by de- 
fault, to which plaintiff demurred. The demurrer was overruled 
by the court, the motion sustained, and the judgment by default 
set aside; to which ruling of the court plaintiff excepted. 

On the 6th of December, 1880, the defendant filed an amended 
answer “in lieu and stead” of his original answer, as follows: 

‘And defendant, for further answer, says that he and those under 
whom he claims have had adverse possession in good faith of the 
premises in controversy in this cause for more than one year before 
the institution of this suit; and he and those under whom he claims 
have made permanent and valuable improvements on the land sued 
for during the time they have been in such possession; that he has 
built four houses of the value of $600; that he has built fences of 
the value of $500; has cleared land and put the samein cultivation 
of the value of $500; and has paid taxes, $1,000, on the same (the 
plaintiff having paid no taxes thereon); that this defendant holds 
the property (provided it is the land that defendant is in possession 
of, if at all, which he cannot tell from the description in the peti- 
tion under judgment, execution, levy and sale of the property) as 
the property of plaintiff; therefore he asks the value of his improve- 
ments and taxes paid thereon. 

And defendant, further answering, says: That he and those 
under whom he claims have been in the quiet and peaceable adverse 
and uninterrupted possession of said property sued for three years 
next before the institution of this suit, under title and color of title 
from and under the sovereignty of the soil, and he pleads limitation 
of three years to plaintiff’s cause of action.’ 

The plaintiff, by leave of the court, amended, and by replication 
to the amended answer of defendant, filed December 6, 1880, 
averred that plaint ff's cause of action, as alleged in his original pe- 
tition, accrued within less than one year next before the ‘filing of 
the suit, and the rendition of the judgment by the supreme court, 
in cause No. 2194, D. D. Atchison v. Hutcheson and Owen, March 
11, 1879, about the land in controversy in this suit; and being the 
same land described by metes and bounds in deed of Sheriff Cone 
to John H. Owen, August 24, 1875, a certified copy of which is on 
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file in this cause, and represented as containing seven hundred and 
thirty-two acres, but plaintiff averred contained an excess over of 
one hundred and sixty to two hundred acres. Plaintiff averred 
that he was entitled to recover the excess, if no more, and the 
sum of $5 per acre rent per annum for the years 1875-1881 in- 
clusive, for the use and occupation of the same from the time, 
August. 1875, defendant forcibly entered and took possession of the 
same. Plaintiff admitted defendant held under judgment, execu- 
tion, levy, sale and sheriff's deed, as alleged by him in his amended 
answer, but charged that the judgment was void for the want of 
jurisdiction in the court render ing the same; that the exccution was 
improvidently issued and in violation of law, as well as an express 
stipulation that no execution should issue; that no legal title passed 
from plaintiff to defendant by and under said judgment and execu- 
tion at sheriff's sale. Plaintiff, further answering, denied that de- 
fendant was holding the land under title from plaintiff in good 
faith, or that he had made valuable improvements thereon in good 
faith, or that he had paid taxes as alleged in the amended answer; 
but charged that the defendant took forcible possession of the land 
deseribec 1 — with growing crops thereon — in the month of August, 
1875, and had so held the s same ever since; that the land was om 
per acre the sum of 825, and for use and occupation the sum of 
per acre; that the crops on the land seized by defendant, in the year 
1875, as alleged, were worth more than double the amount paid for 
the land by defendant. 

Plaintiff charged that the defendant, John H. Owen, represented 
that at the sale August 3, 1875, he paid the purchase money to 
Capt. J. C. Hutcheson, who had bid off the property at the sale, 
and transferred his bid to defendant, and that the interest of $1,000 
in the judgment under which the property was sold, owned by 
Wolston, Wells & Vidor, and who were alleged to have had the 
execution issued to make said amount claimed by them, was not 
paid at the time, nor was any of said amount paid to Wolston, 
Wells & Vidor before the 1st of September, when the sum of 
$202.47 was paid them; and on the 27th of December thereafter 
was paid to them the sum of $700, and on the 15th day of February, 
1876, the balance, $1538.01. Plaintiff averred that he did not discover 
the same, that the said Wolston, Wells & Vidor had not been paid, 
except as aforesaid, until long after the case of Atchison v. Hutche- 
son and Owen had been taken to the supreme court and affirmed, and 
that he did not discover the same until he was informed by Wols- 
ton, Wells & Vidor, per their letter, June 30, 1879. Plaintiff com- 
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menced his suit as herein at the next term of court, December, 
1879. He averred that the property bid in by J. C. Hutcheson and 
owned by Hutcheson and Owen, the defendants, brought about the 
sum of $1,200, more than ample to have paid the whole debt of 
Wolston, Wells & Vidor, and that the same was never paid. Plaint- 
iff averred that if the foregoing had been known to him, and pre- 
sented in evidence on the trial of Atchison v. Hutcheson, Owen ef 
als., that there would have been a judgment for plaintiff in that 
cause setting aside the sheriff's sale; that he was entitled to have 
and recover his land, and to have the defendant’s titie set aside. 

The amended petition last above set forth was filed December 8, 
1880. On the same day the defendant filed exceptions as follows: 

Ist. The pleading is not styled as required by the rules. 

2d. If it is intended as a petition to set aside a sale, it is insuf- 
ficient in not having the proper parties before the court (but the 
defendant did not show who the proper parties were), in not offer- 
ing to do equity, and in being, destitute of any merit on its face. 

3d. The same is destitute of every element constituting a plea. 

4th. The defendant (plaintiff?) cannot on the eve of trial change 
his action from one of trespass to try title to an action to set aside 
a sale. 

The defendant also pleaded ves adjudicata, in that the cause of 
action set forth in the amendment was settled by the judgment of 
the court in the case of D. D. Atchison v. J. C. Hutcheson et al., 
numbered on the docket 2194, and that the judgment in that cause 
was still in force and is pleaded in bar of this suit. 

On the same day the court sustained the exceptions to the 
amended petition, so far as it sought to change the suit from an ac- 
tion of trespass to try title to a suit to set aside a sheriff's sale. 

The cause was submitted to the court without a jury; judgment 
rendered for the defendant; motion for new trial overruled, and 
plaintiff appealed. 

There were sixteen assignments of error, which, however, pre- 
sented only a few points for decision, The various rulings of the 
court to which objection was made were presented by bills of 
exception. 


Dawl D. Atchison, for appellant. 
Chas. Stewart, also for appellant. 


No briefs for appellee have been delivered to the Reporter. 
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vague and indefinite that we do not feel called upon to notice them. 

The first three relate to the action of the court in setting aside the 

judgment by default. We see no error in the ruling of the court. 
1 There does not appear to have been any negligence on the part of 
the defendant or his counsel. It seems highly probable, from the 
. circumstances, that an answer had been actually filed and had been 
5 mislaid. At all events counsel for the defendant had good reason 
to believe that the case would not be called in his absence. 

The fourth assignment complains of the ruling of the court in 

excluding, when offered by the plaintiff, the petition in, a certain 
suit of Bateman ef al. v. Atchison, Owen ef al. The evidence was 
offered to prove the value of the west half of the Arnold league, of 
which the land in controversy was a part. The petition spoken of 
is not set out in the bill of exceptions, and we have no knowledge 
of its contents. Doubtless the evidence was properly excluded. 
Owen appears to have been a defendant in the suit, and the allega- 
tions of the plaintiff in that suit could hardly be evidence against him. 

The sixth assignment presents a different question. 

' The plaintiff offered to prove by his own testimony that while 
i] the sheriff had in his hands the execution under which the property 
now in controversy was sold, he, the plaintiff, offered to point out to 
the sheriff ample property of plaintiff to satisfy the execution, and 
the sheriff refused to receive it. This evidence was excluded by the 
court and the plaintiff excepted. 

In signing the bill of exceptions the presiding judge states that 
the evidence was rejected because there was in evidence the record of 
a preceding suit by the present plaintiff against the present defendant 
and others, in which suit the plaintiff sought to set aside the sale, 
‘ sheriff’s deed, etc., and to recover the same land now in controversy ; 
and that the matters now offered in evidence were known to the 
plaintiff when he brought the former suit, and therefore were ves ad- 
judicata, the said judgment having been affirmed by the supreme 
court. The court evidently regarded the former judgment as con- 


Derany, J. Com. Arp.— Many of the assignments of error are so 
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4 clusive against the plaintiff, at least to the extent of precluding any 
i| attack upon the sheriff's sale. This view of the law doubtless in- 
duced the court to sustain one of the exceptions to the plaintiff's 
: supplemental petition, viz., that the plaintiff could not change his 


suit from an action of trespass to try title to a suit to set aside the 
sale. If these rulings of the court below are correct, the judgment 
should be affirmed. But in our epinion the court is not sustained 
by the authorities. 
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In the case of Dangerfield v. Paschal, 20 Tex., 536, the plaintiffs 
brought a suit to cancel the patent, field notes, etc., of defendants. 
They also prayed for injunction to restrain the defendants from 
making future surveys, procuring further patent, cutting timber, 
ete. Judgment was for the defendants. Plaintiffs brought a second 
suit of the same character, which was dismissed; but, within twelve 
months from the first judgment, they brought a third suit, some- 
what in the form, but without the indorsement of an action of tres- 
pass to try title. The court below held the first judgment a bar to 
further proceedings. But the supreme court, upon elaborate argu- 
ment, reversed the judgment. 

In the case of Allen v. Stephanes, 18 Tex., 658, the plaintiff 
brought an action of trespass to try title against the defendant, who 
had bought plaintiff's land at a sheriff's sale, and judgment was ren- 
dered for the defendant. 

The plaintiff fiied a second suit in which he set out specifically 
the grounds of his action. The defendant set up the former judg- 
ment in bar. The court sustained an exception to the action and 
there was a judgment for the plaintiff. The defendant appealed, 
and one of his assignments of error is as follows: 

“Tn sustaining plaintill’s exceptions to that part of defendant’s 
answer pleading the judgment in the former suit between the same 
parties, touching the same subject matter, in bar of a recovery in 
this suit.” Upon this part of the case Chief Justice Hemphill 
says: “If the present action be regarded as equivalent to an action 
of trespass to try title, and the result shows that by no species of 
action could the title be more effectually divested out of one party 
and vested in the other, then the former recovery is no bar to the 
present action.” The ruling of the court below was sustained and 
the judgment affirmed. It will be noticed that the chief justice 
treats the suit to set aside the sale as equivalent to an action of tres- 
pass to try title, doubtless upon the ground that as our courts have 
jurisdiction alike of legal and equitable demands, the form of the 
action is immaterial. See, also, Grimes v. Hobson, 46 Tex., 419. 

It is true that the piaintiff’s pleadings in the present case are de- 
fective to the last degree, but the exceptions of the defendant are 
very defective also. Only one of them was acted upon by the 
court, and we have already seen that that ruling was erroneous. 
If a proper exception had been sustained the plaintiff might have 
amended. 

But imperfect as the plaintiffs pleadings may be, they do set forth 
a substantial cause of action. It appears from the record that very 
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valuable property of the plaintiff was sold by the sheriff, and bought 
by the defendant for probably less than one-twentieth of its value. 
When the dispr oportion is so great between the value and the price 
paid, courts will examine very carefully to see whether the defend- 
ant has suffereé wrong. And though it has been often held that 
inadequacy of price, standing alone, will not authorize the annul- 
ment of a sheriff's sale, yet in a case like this very slight additional 
circumstances will suffice. Chamblee +. Tarbox, 27 Tex., 140; Allen 
v. Stephanes, 18 Tex., 658, and many later cases. 

Our opinion is that the judgment should be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion approved March 16, 1883. ] 


Chief Justice Witure did not sit in this case 


Tue County or Anperson v. Joun W. KENNEDY ET AL. 
(Case No. 1507.) 


1. Injunction — JuRtspicT1on.— Construing sec. 8, art. V, of the constitution, 
held, 

(1) The constitution in that section, by giving express power to issue certain 
designated writs, after having given a broad and general power to issue all writs 
necessary to enforce the jurisdiction of the district courts, intended to confer upon such 
courts a jurisdiction to act upon persons under the well settled rules of common 
law and equity procedure, which jurisdiction it was difficult to define with accuracy 
in the narrow limits of a constitution. 

(2) The express power given in that clause of the constitution to the distri:t 
courts to issue writs of injunction, other express power being given to issue such 
writs as might be necessary to enforce the jurisdiction conferred on them, earries 
with it the power to inquire and determine under what circumstances the facts 
exist which authorize the issuance of the writ, and this power to inquire is of the 
very essence of jurisdiction. 

(8) That section, while declaring that the district courts shall have power to issue 
writs of injunction, contains no limitation as to the subject matter or amount 
necessary to clothe those courts with power to hear and determine, such as is found 
with reference to other jurisdiction, to be determined by subject matter and 
amount in controversy. 

(4) District courts have the power to issue writs of injunction in cases in which 
a court of chancery, under the settled rules of equity, would have power to issue 
them; and this without reference to the amount in controversy, under the express 
power given in the constitution. 

2. InsuNctTion.— An application for injunction, formal in terms, alleging that the 
county of Anderson, through its officers, was about to sell for taxes about thirteen 
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different tracts of land, patented to the International & Great Northern R. R. 
Co., by virtue of certain land certificates issued to the Il. & G. N. R. R. Co. under 
special act of the legislature of March 10, 1875, which by its terms exempted said 
lands from taxation for twenty-five years from the date of issuance of the certifi- 
cates; that said sale was about to be made for a tax known as the “ subsidy special 
tax,’’ stated (in eonnection with other averments found in the statement of this 
case) a cause which entitled the plaintiff to a writ of injunction. 

3. TAXATION — STATUTE CONSTRUED.— The lands granted to the I. & G. N. R. R. 
Co., under act of March 10, 1875, are exempt from taxation for the period men- 
tioned in the act, even by counties, cities or towns which had aided by the dona- 
tion of lands in the construction of that company’s road. 


Arrrat from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 

Suit by appellees to enjoin the county of Anderson and its officers 
from levying and collecting a special tax, known as the “sybsidy 
special county tax,” on certain lands situate in Anderson county, 
Texas, patented to the International & Great Northern Railroad 
Company, by virtue of certain land certificates issued to the I. & G. 
N, R. RR. Co. under special act of the legislature, approved March 
10, 1875, said lands being purchased by appellees from said company. 
They claimed that the said lands were, by virtue of the law under 
which they were issued, exempt from all taxation for twenty-five 
vears from the date of the issuance of the certificates. 

In their bill the appellees averred the chartering by the legislature 
of the state of Texas of the Houston & Great Northern Railroad 
Company, by special law approved October 22, 1866; the chartering 
of the International Railroad Company by special act, August 5, 
1870; that the legislature promised to the last named company the 
state’s bonds in the sum of 810,000 foreach mile the company should 
construct in compliance with its charter, etc. They averred the 
building a portion of the road and its acceptance by the state, the 
demand for the bonds, and the refusal by the state to deliver same. 
That in the fall of 1873 the International consolidated with the 
Houston & Great Northern Railroad, under the name of the Inter- 
national & Great Northern Railroad Company, which consolidation 
was approved by several acts of the legislature, and particularly by 
act of the 10th of March, 1875, granting relief, ete.; that under said 
act the legislature granted to the L & GN. R. R. Co. “in full 
settlement and satisfaction of all claims of the International R. R. 
and of the Houston & Great Northern R. R. Co. against all claims 
against the state of Texas for bonds under the provisions of the 
ninth section of act of August 5, 1870, to the L & G. N. R. R. Co., 
twenty sections of six hundred and forty acres each of the lands of 
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Texas, for each mile of road constructed and to be constructed under 
the charter of. the International Company, of date August 5, 1870, 
and that said lands and certiticates therefor should be exempted and 
released from taxation, state, county, city, municipal and other taxes, 
for twenty-five years from date of respective certificates issued.” 

That under authority of this act the lands named in exhibit C of 
the petition were located and patented, and that the county court of 
Anderson county, on the 9th of September, 1878, ordered the prop- 
erty of the I. & G. N. R. R. Co. to be all assessed for taxes, for pay- 
ing the special subsidy tax, to liquidate the bonds and interest to the 
H. & G. N. R. R. Co. 

They averred that this special tax was levied for the years of 1877 
and 1878 on thirteen tracts of petitioner’s lands named in exhibit B, 
and advertised same for sale for said taxes, ete.; that the county of 
Anderson never made any donation of its lands to aid in the con- 
struction of the International Railroad; that the company never ren- 
dered any of those lands for taxes; that by the terms of the act 
under which the I. & G. N. R. R. Co. acquired these lands, they are 
and were exempt from taxation such as is by the county of Ander- 
son sought to be imposed and collected; that the county of Ander- 
son claimed a lien upon the lands for the payment of these taxes, 
amounting to about $78; that the lands are of the value of $2,000; 
that if the lands were sold as threatened by the collector for Ander- 
son county, such sale will becloud the plaintiffs title, destroy their 
market value, and occasion irretrievable and irreparable loss and 
damage. 

They prayed for a decree against the appellants; that the lands 
were and are exempt from the taxes assessed against them; that the 
order of the commissioners’ court under which they were assessed 
be vacated and held for naught; that the assessment was and is 
illegal, and the same be annulled, ete., and for injunction and for its 
perpetuation. To this petition were added the exhibits A, B and C, 
to wit: Exhibit A, order of the commissioners’ court; exhibit B, ad- 
vertisement for tax sales; exhibit C, act of legislature under which 
the land certificates were issued. 

To this bill the appellants, being defendants in court below, filed 
their general demurrer and answer. 

Judgment. for plaintiffs perpetuating the injunction. 


Gammage & Gregg, for appellants. 
I. The general demurrer reaches the first or any radical or funda- 
mental error in matter of substance committed by plaintiffs, and if 
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the bill shows upon its face that the district court had no jurisdic- 
tion over the matter complained of, the demurrer should have been 
sustained and the bill dismissed. The State v, Williams, 8 Tex., 
265; Warner v. Bailey, 7 Tex., 519; Zacharie v. Bryan, 2 Tex., 274; 
Horan v. Wahrenberger, 9 Tex., 319; Bliss on Pleading, §§ 406 
413; Red ». Johnson, 53 Tex., 288; Const., art. V, sec. 8; Rh. 8. 
art. 1117, sees. 4, 5, 6; also arts. 1122, 1124; Mawthe wv. Crozier, 50 
Tex., 153; Chrisman v. Graham, 51 Tex., 43; Lane v. Dook, 48 
Tex., 227, 

If. Section 9 of the act of the legislature, approved August 5, 
1870, chartering the International Railroad Company, therein grant- 
ing to said company $10,000 in state bonds for each mile said com- 
pany may construct of its road, is and was unconstitutional, null 
and void. Therein a state debt of about $3,000,000 is attempted to 
be created by special law, in aid of a private enterprise, without 
providing adequate means for the payment of current interest and 
two per cent. sinking fund, as required. Const. 1869, art. XII, see. 
19; art. XII, sees. 6, 23. 

Ill. The above named act of 5th of August, 1870, contravenes 
sec. 17, art. XII, of the constitution of 1869, in embracing more 
than one object, in this, that it charters a private corporation and 
also attempts to levy taxes for revenue by a special law. Art. XII, 


see. 9. 


5 


IV. No taxes can be levied except by general law and for the 
public use and purposes. Const. 1869, art. XII, sec. 19; Cooley’s 
Const. Lim., 129, 487-495; Cooley on Taxation, 76, 79, 90, 429. 

V. Section 1 of the act of 10th of March, 1875 (Special Laws 14th 
Leg., p. 69), attempting to exempt from taxation lands located by 
virtue of certificates issued to aid in the construction of the I. & G. 
N. R. 1., was repealed by the constitution of 1876. Const. 1876, 
art. XVI, see. 48; Const. 1876, art. VIII, see. 1. 

IX. No state shall pass any law impairing the obligation 
of contracts, nor shall the legislature of the state pass any retroact- 
ive law, or law impairing the obligation of contracts. U.S. Const., 
art. I, see. 10; Const. 1869, art. 1, see. 14; Story’s Const., sec. 1376; 
Green w. Biddle, 8 Wheat., 92; Bronson v. Kinzie, 1 How., 319; 
McCracken v. Howard, 2 How., 612; Bridge Prop’rs v. Hoboken 
Co., 1 Wall., 146; T. & P. R. R. Co. v. Murphy, 46 Tex., 356; Tax 
Cases, 2 Otto, 575. 

X. Section 9 of the special law of the twelfth legislature, page 
104, to incorporate the International R. Rt. Co., and therein donating 
the state’s bonds for $10,000 per mile to aid in construction of same, 
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and requiring the comptroller to have assessed a tax upon all prop- 
erty in the ‘state and on all occupations sufficient to pay the in- 
terest and to redeem the principal of said bonds, is and was 
unconstitutional, null and void. Const. 1869, art. XII, secs. 6and 17; 
also sees. 19, 20 and 23; Salem v. People, U. 8S. Rep.; Olcott ». Su- 
pervisors, U. S. Sup. Ct.; Clegg v. State, 42 Tex., G08; Loan 
Association v. Topeka, 20 Wall., 654. 

XI. The special law approved March 10, 1875 (Special Acts 14th 
Leg., p. 69, ch. 49), is only a recognition of the consolidation of the 
two railroad companies; and an amendment of their charter, and 
so much of same as attempts to exempt from all taxation the lands 
that may be patented by virtue of certificates issued to it, was and is 
unconstitutional. Const., art. XIT,sec. 19; Clegg v. State, 42 Tex., 608. 

XII. If the above proposition should not be sustained, we then 
say that the legislature cannot by special law annula judicial decree, 
nor violate a contract, and hence this act can have no effect upon 
the decree of the county commissioners’ court granting the subsidy 
to the H. & G. N. R. R., and levying the one per cent. tax to meet 
the interest and pay the principal. See authorities under second 
error assigned; also Dunham v. Chatham, 21 Tex., 240; Lewis v. 
Castleman, 27 Tex., 421; Williams v. Chandler, 25 Tex., 11; Gould. 
v. West, 32 Tex., 352; Foster v. Wells, 4 Tex., 104; Hatch v. George, 
22 Tex., 177. 

XIII. In Bledsoe v. L. & G. N. R. R. Co., 40 Tex., 537, the Inter- 
national R. R. Co. appealed to the courts to enforce what seemed 
to them to be their rights against the state and lost; their claim was 
defeated; they then abandoned all claim against the state, and had 
nothing to give the state in consideration for this munificent  privi- 
lege of exemption. Hence the exemption was without consideration 
and void. Bledsoe v. International R. R. Co., 40 Tex., 537; Tucker 
v. Ferguson, 22 Wall., 574 et seq. 

XIV. If the special law of the 10th of March, 1875, granting the 
exemption to the I. & G. N. R. R. Co., be considered in the light of 
a contract between the state and the company, then it is void for 
want of consideration from the company to the state; and if only a 
relief bill, same was repealed by the provisions of the constitution of 
1876, already cited. Bledsoe v. Int. R. R. Co., 40 Tex., 537; Bass 
et al. v. Fontleroy, 11 Tex., 698; Washington U. v. Rowe, 8 Wall., 
442; Rector of Christ Ch. v. Co. Phil., 24 How., 300; Penn. & W. 
R. R. Co. v. Maryland, 10 How., 392; Aspinwall e al. v. Davis, 22 
How., 364; Cooley’s Const. Lim., 125, 127, 205, 280; Cooley on Tax- 
ation, 26, 52 and 53. 
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XV. In case of doubt as to the legislative intent or authority, in 
cases of exemption from any of the burdens of persons, or taxation, 
the doubt is resolvable in favor of the state. (Semble, of the county.) 
Bailey v. Maguire, 22 Waill., 216; Delaware R. R. Tax v. Maguire, 
20 Wall. 61; Cent. R. R. ». Georgia, 92 U. S., 674; N. Mo. R. R. 
Co. v. Maguire, 20 Wall., 61. 


Baker & Botts, for appellees. 


Sravron, Assocrarr Justice.— This is a suit by appellees to enjoin 

the county of Anderson and its officers from levying and collecting 
a special tax, known as the “ subsidy special county tax,” on certain 
lands situate in Anderson county, Texas, patented to the Inter- 
national & Great Northern Railroad Company by virtue of certain 
land certificates issued to the 1. & G. N. R. R. Co. under special 
act of the legislature, approved March 10, 1875, and said lands being 
purchased by appellees from said company; they claim that the 
said lands are, by virtue of the law under which they were issued, 
exempt from all taxation for twenty-five years from the date of the 
issuance of the certificates. 
- There was a general demurrer filed to the petition, which was 
overruled. There was no plea to the jurisdiction of the court, but 
it is.assigned as error that the court entertained jurisdiction of the 
case. As it is urged that the court had no jurisdiction over the sub- 
ject matter of the suit, this question will be considered. 

The plaintiffs averred that the taxes for which the lands were 
about to be sold amounted to less than $100, and that the lands 
were situated in Anderson county and of value exceeding $2,000. 
They also alleged that the levy of taxes on the land created a lien 
thereon, and that the collector of taxes was about to sell the lands, 
and that such sale would cast a cloud upon the title of the land, 
and thereby render it unsalable and impair its market value, and 
that thereby they would be irreparably damaged. They also alleged 
that the tax claimed was illegal, and set out the grounds which 
made it illegal. 

The jurisdictional question depends upon the true construction of 
sec. 8, art. V, of the constitution, which, among other things, pro- 
vides that the district courts shall have jurisdiction “of all suits, 
complaints or pleas whatever, without regard to any distinction 
between law and equity, when the matter in controversy shall be 
valued at or amount to $500, exclusive of interest; and the said 
courts and the judges thereof shall have power to issue writs of 
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habeas corpus in felony cases, mandamus, injunction, certiorari, and 
all writs necessary to enforce their jurisdiction.” 

Under the constitutions of 1845 and 1870, there was no express 
grant of power to issue writs of injunction such as is found in the 
present constitution; but under the equity jurisdiction given, which 
was no broader than is given in the constitution now in force, and 
with express power only “to issue all writs necessary to enforce 
their own jurisdiction,” the district court had and exercised full 
jurisdiction to grant injunctions. 

The present constitution, in immediate connection with the grant 
of power to the district courts, limited by named subjects matter or 
the amount in controversy, is given power “to issue all writs neces- 
sary to enforce their jurisdiction, which, as in the constitutions of 
1845 and 1870, was sufficient to enable those courts to do, under 
the power expressly granted, everything requisite to be done; in 
the same connection, as in no former constitution, express power is 
given to the district courts to issue writs of mandamus, injunction 
and certiorari. 

This could not have been deemed necessary to enable these courts 
to enforce the jurisdiction given, and limited and determined by 
subjects and amount; for full power, as before said, was expressly 
given to issue such writs as were necessary for that purpose. 

It seems to us, that, by giving the express power to issue certain 
designated writs, after having given a broad and general power to 
issue all writs necessary to enforce the jurisdiction of these courts, 
it was intended to confer upon such courts a jurisdiction to act wpon 
persons under the well settled rules of common law and equity pro- 
cedure, which jurisdiction it was very dillicult to define with entire 
accuracy in the narrow limits of a constitution. 

It would seem that the express power to issue a writ of injunction, 
other express power being given to issue such writs as might be 
necessary to enforce the jurisdiction of a court otherwise given, must 


carry with it the power to determine when and whether or not the 


facts exist which authorize it to issue; if so, this power to inquire 
is of the very essence of jurisdiction. 

In declaring that the district courts shall have power to issue 
writs of injunction, there is no limitation as to the subject matter or 
amount necessary to clothe the court with power to hear and deter- 
mine, as there is in reference to such jurisdiction as is determined 
by subject matter or amount in controversy. 

It would be hard to believe that it was the intention of the con- 
stitution to give to no courts the power to hear and determine a 
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multitude of questions which affect the welfare of the people most 
vitally, which, however, cannot be exactly measured by dollars and 
cents or defined by subject matter. Purvis v. Sherrod, 12 Tex., 160. 

If such be true of the present constitution, then the declaration 
in the bill of rights that “ all courts shall be open, and every person, 
for an injury done him in his lands, goods, person or reputation, 
shall have remedy by due course of law,” is a mockery. 

In sec. 16, art. V, of the constitution we find this declaration: 
“ And the eounty courts or judges thereof shall have power to issue 
writs of mandamus, injunction, and all other writs necessary to the 
enforcement of the jurisdiction of said courts.” This would seem 
to restrict the use of the named writs, and to make the same apply 
to the enforcement of such jurisdiction as had been given by ¢ 
named subject matter or the amount in controversy, which in the 
preceding parts of the section had been prescribed. There is no 
evidence of such intention in the eighth section of the article. 

The powers conferred upon the district courts by the constitution 
of 1845 were not as clearly expressed as in the present constitution ; 
yet under that constitution injunctions against the enforcement of 
judgments rendered by justices of the peace for less than $100 were 
enjoined upon the ground that they were void, and in such cases 
the district courts, by reason of having jurisdiction of the case 
through the proceeding for injunction, which was certainly an 
original and not a revisory proceeding, which the courts were 
authorized to entertain under the clause giving the district courts 
superintendence and control over inferior jurisdictions, rendered 
judgments, in cases when the entire sum claimed was less than $100, 
for the sam due. This could only have been done upon the theory 
that an injunction suit might be maintained in the district court 
when a less sum than $100 was the amount sought to be enjoined; 
that this gave the court jurisdiction of the case; and that upon 
such jurisdiction it could render a judgment upon a claim not 
sufficient in amount to have given jurisdiction originally. Such 
were the cases of Edrington v. Allsbrook, 21 Tex., 189; Criswell v. 
Bledsoe, 22 Tex., 657. 

In the cases of Girardin v. Dean, 49 Tex., 248; Danenhauer +. 
Devine, 51 Tex., 4873 Red v. Johnson, 53 Tex., 288, and in other 
cases, the difficulty of this question was felt, and in the case last 
named the court felt impelled to say: “There were special excep- 
tions to the petition, objecting to the jurisdiction of the district court 
that the amount in controversy was less than $500, and this question 
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of jurisdiction is urged here by appellee, and claimed to be settled by 
the case of Girardin v. Dean, 49 Tex., 243. If the petition stated a 
case in which, on settled principles, equity would interpose to pre- 
vent the collection of a state tax, by enjoining the sale about to be 
made, it would be strange, indeed, if the distriet court, in a case 
affecting the title to land and the enforcement of a lien on land, 
should have no power to grant relief. The amount involved being 
too small, the county court would also be without jurisdiction, and 
the remedy, if any, would be in the justice’s court. This result is 
one which, in a case requiring it, might well cause a careful review 
of the decisions claimed to lead to it.” ‘ 

The consideration of the several provisions of the constitution 
leads us to the conclusion that the district courts of this state have 
the power to issue writs of injunction in cases in which a court of 
chancery, under the settled rules of equity, would have the power to 
issue them, and this without reference to the amount in controversy, 
under the express power given in the constitution. The near ap- 
proach of the close of the term precludes a further consideration of 
this question, the importance of which is deeply felt. 

Considering the fact that some thirteen tracts of land were sought 
to be sold, which, if the sale was made, might go into the hands of 
as many different persons, thus entailing a multiplicity of suits to 
remove cloud from title, as well as the other averments in the 
petition, we are of the opinion that it states a case which entitled 
the plaintiff to the relief sought. 

The question as to the validity of the tax has been considered in 
the case of The International & Great Northern Railroad Com- 
pany v. Anderson County, as well as the several defenses urged by 
the defendant, and they will not be here again considered. 

The only point of difference in the two cases which is of impor- 
tance is, that, in the case referred to, the tax was levied upon the 
road and other property of the company which it held under the 
consolidation, through the charter of the International Railroad 
Company, while in this case the tax was levied upon land held by 
purchasers from the company, located and patented under certificates 
which issued under the act of March 10, 1875. 

We are-of the opinion that the act did not contemplate that the 
lands which should be granted under its provisions should be taxed 
even by counties, cities or towns that had aided by the donation of 
lands the construction of the International Railroad, and that only 
the property named in the third clause of the first section of that 
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act was to be subject to taxation by such counties, cities and towns 
as had aided by the donation of lands in the construction of the 
International Railroad. 
There being no error in the judgment of the court below, it is 
affirmed. 
AFFIRMED. 
[Opinion delivered March 27, 1883.] 





Wa. McFanprin er av. v. Samver H. Wrrttams. 
(Case No, 1241.) 


1. Lacnes.— An executory contract to convey an interest in land on the procurement 
of a patent therefor, and for services rendered to obtain it, will not be enforced 
after the lapse of more than twenty years after the right of action accrued, dur- 
ing which limitation could run, in the absence of facts to satisfactorily account for 
and excuse so long a delay. 

2. SamE— Presumprion.— After so ont a lapse of time the presumption will be 
that some other arrangement was made between the parties, which satisfied or 
annulled the bond under which the land was to be conveyed in consideration of 
procuring the patent. 

3. CASES APPROVED.— Reed v. West, 49 Tex., 248, and Glasscock v. Nelson, 26 Tex., 
154, approved. 


AXprprat from Jefferson. Tried below before the Hon. H. C: 
Pedigo. 

Appellee brought this suit of wenpnei to try title against appel- 
lants and others March 29, 1876, to recover an undivided one-half 
interest in the land described in the petition. He claimed as the 
sole heir of Hezekiah Williams, deceased, by and through a bond 
for title executed by Absalom Williams and wife to Hezekiah Will- 
iams, dated May 7, 1838, by the terms of which Hezekiah Williams 
was to have located, surveyed and pay the government dues on one 
league and labor of land, the headright of Absalom Williams, and 
upon the securing of patent they were to convey to him an undi- 
vided one-half of the same. 

By supplemental petition it was in effect alleged that Hezekiah 
Williams had complied with the terms of the bond, and that patent 
issued to Absalom Williams for twenty and one-half labors involved 
in this suit November 26, 1841; that Hezekiah Williams went to 
Louisiana in 1840, and there remained and died May 7, 1851, and 
that appe!lee became of age in 1871. The appellees answered by 
plea of not guilty, three, five and ten years’ limitation, and non- 
entry for ten years. 

Vou. LVL — 40 





el eo 





aS a 


as 


a ee emt ieee 





= SR Tae 
ee ie eo 


ea CE 





ea Ie eo 


— 





626 McF appr v. Witttams. (Galveston Term, 





Argument for the appellant. 





The case was tried by the court and judgment was rendered 
against the appellants each, among others, for distinct parcels of the 
land. , 

The errors assigned, which are material, questioned the correct- 
ness of the judgment, first, upon the ground that the finding was 
against the evidence on the issue of limitation or stale demand ; 
secondly, that the finding was not supported by the evidence. 

The testimony in regard to the service being performed by H. 
Williams in the procurement of patent, etc., for the league and 
labor of land under his contract, while voluminous, was uncertain, 
confused, and consisted largely of the doubting recollections of wit- 
nesses. Its detail, while consuming much space, would serve no 
useful purpose in illustrating the principles announced. 


Tom J. Russell and Wm. Chambers, for appellant. 

. . . VI. Where an equitable title exists in and to an interest 
in lands by reason of a resulting or an implied trust, the trustee 
holding the legal title, and in actual possession, and he openly and 
notoriously repudiates the trust by words and acts, and claims the 
title and possession adversely to the claim of the beneficiary of the 
equitable title, and notice of such claim, actual or constructive, is 
brought home to the beneficiary, then the statute or law of limita- 
tion begins to run in favor of the trustee holding the legal title, and 

the claim of the beneficiary is barred, in analogy to the statute of 
limitations, in ten years. Tinnen v. Mebane, 10 Tex., 246; De Cor- 
dova v. Smith, 9 Tex., 129; Carlisle ». Hart, 27 Tex., 350; MclKin 
». Williams, 48 Tex., 89; Reed v. West, 47 Tex., 240, sixth para- 
graph of syllabus; Bell v. Warren, 39 Tex., 106, second paragraph 
of syllabus; Mills ». McMasters, 30 Tex., 591, 2 Story’s Kq., 735. 

VII. The time of limitation begins to run in favor of the holder 
of the legal title when the right of action accrues against him, the 
first day when a suit might be instituted by an adverse claimant, or 
when the beneficiary of a trust may demand title. Dugan v. Co! 
ville, 8 Tex., 126; 13 Tex., 484; McKin v. Williams, 48 Tex. , 89; 27 
Tex., 350; Angell on Lin. 464. 

VIII. A legal or an equitable right or title in or to lands may be 
lost by long negligence in claiming « or enforcing a claim to the same: 
and courts ‘ot equity will not decree a specific performance against 
the obligee ina bond. See De Cordova v. Smith, 9 Tex., 129; Me- 
Masters v. Mills, 30 Tex., 591; Rogers v. Green, 35 Tex., 735. For 
an analogous case of facts of stale demand, see Smith v. Hampton, 
13 Tex., 459; Hanks v. Enloe, 33 Tex., 624. 
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IX. That the plea of laches or stale demand is good in favor of 
a trustee, and will run in his favor in case of a resulting or an im- 
plied trust (cases cited supra), and will begin to run when the claim- 
ant has the right to bring an action for specific performance, and 
bars the right of recovery in ten years. Yeary v. Cummins, 28 
Tex., 91. IL. Williams had constructive notice of the issuance of 
the title to the land, December 11, 1841, the day on which the 
patent was recorded. 

X. When a party has a legal title to or an equitable interest in 
lands, and knows that he has such title or interest, and has actual or 
constructive notice that others are purchasing and paying for portions 
of said land, going into actual possession thereof, and making valu- 
able improvements thereon, and stands by and says nothing, and 
does not give notice of his title or interest to and in such land 
to said purchasers, he is forever barred from asserting his title 
or claim against said purchasers. Snow v. Walker, 42 “Tex., 154; 
Watson wv. Hewitt, 45 Tex., 472, third paragraph of syllabus; May er 
v. Ramsey, 46 Tex., 871; Johnson v. Byler, 38 Tex., 606; id., 253; 
Williams v. Chandler, 25 Tex., 4, fifth paragraph of syllabus; 21 
Tex., 248; 17 Tex., 318; 1 Story’s Eq.. $387; 2 Smith’s Leading 
Cases, p. 466, note; 51 N. IL., 324; 40 Iowa, 540; Ford v. Loomis, 
33 Mich.; 63 Pa., 97; 14 Ohio, 414; 25 Conn., 118; Southern Law 

teview, January, IS77, “ Estoppel,” 644. 

XI. Where one has title or interest in lands, and does not know 
that he has such right, and stands by and gives no notice to one 
who purchases and pays for the land, and makes no objection 
thereto, he is estopped from asserting his claim against said pur- 
chasers. Mayer ®. Ramsey, 46 Tex., 371; Stevens v. Dennett, 51 
N. HL, 324; 1 Story’s Eq., § 384 et seg.; 6 ae Ch., 166; 27 Barb., 
595; 53 Pa., 348; oo ini 413; 49 Mo., 231; 25 Ind., 458; 14 
Ohio, 416; 44 Ala., 297; Southern Law Review, 644, supra. 


O Brien & John, for appellee.— The court did not err in holding 
that there was sufficient evidence adduced by the plaintiff on the 
trial to establish an equitable title in favor of plaintiff in the lands 
in suit (as specified in said ground [first] of appellant’s motion for 
a new trial below). Hemming v. Zimmerschitte, 4 Tex., 167; Gib- 
a v. Bell, 45 Tex., 417; Smock w. Tandy, 28 Tex., 131: Wethered 

» Boon, 17 Tex., 143; Emmons ». Page ey 12 Tex., 19; id., 29; 
tne borough v. Arrant, 25 Tex., 130; Bell ». Warren, 39 Tex., 110, 
111; McLamore wo. Heffner, 33 lg 514; Ross v. Armstrong, 25 
Tex. Sup., 354; Huffman v. Cartwright, 44 Tex., 300; Hendrix +. 
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Nunn, 46 Tex., 146, 147, 148; Trammell v. McDade, 29 Tex., 364; 
Wethered v. Boon, 17 Tex., 148; Emmons ». Oldham, 12 Tex., 19, 
27; Word v. Douthett, 44 Tex., 368; Tinnen v. Mebane, 10 Tex., 
252; Yeary v. Cummins, 28 Tex., 91; Hunter v. Hubbard, 26 Tex., 
546; Riddle wv. Bickerstaff, 50 Tex., 155; McKin v. Williams, 48 
Tex., 92; Reed v. West, 47 Tex., 240; Holman v. Criswel!, 15 Tex., 
398; Williams v. Talbot, 16 Tex., 1; Redding v. Redding, 15 Tex., 
249; De Cordova v. Smith, 9 Tex., 149, 150; Hemming v. Zim- 
merschitte, 4 Tex., 167; Truehart v. McMichael, 46 Tex., 228; Por- 
tis v. Hill, 3 Tex., 279; Refugio ». Byrne, 25 Tex., 192; Rivers ». 
Foote, 11 Tex., 662; Story’s Eq. Jur., paragraphs 64, b4a, 64, 64e, 
64d, 64g, 746, 747, 748, 771, 772, 773, T74, 752, 783, 734, 788, 977, 
980, 1520a, 1521, 1541, 1542, 1543 and 1546; Cunningham ». 
Frandtzen, 26 Tex., 39; Wallace v. Trammell, 27 Tex., 328; Ander- 
son v. Stewart, 15 Tex., 290. 


Warts, J. Com. Apr.— While this suit is in form an action of 
trespass to try title, it in effect seeks the enforcement of an execu- 
tory contract for the conveyance of the land. The patent issued to 
Absalom Williams on the 26th day of November, 1841, and was re- 
corded in the county of Jefferson the 11th day of December, 1841. 
From the allegations contained in the petition it is shown that 
Hezekiah Williams returned to Louisiana in 1540, and there died 
May 7, 1851. This suit was instituted March 29, 1876. If, under 
any circumstances, this suit could be maintained after so great lapse 
of time, the burden would rest upon the appellee to clearly and sat- 
isfactorily show that Hezekiah Williams had complied with the 
terms of his contract. In this particular the evidence is wanting in 
intrinsic force and merit, conducing as strongly to the conclusion 
that Grigsby was acting in his own behalf as in behalf of Hezekiah 
Williams in carrying out the contract. And while it is not neces- 
sary to base the decision upon the ground that the judgment in this 
respect is not sustained by the evidence, yet an examination of the 
evidence as disclosed by the record leads inevitably to that conclusion. 

Hezekiah Williams did not comply with the terms of his agree- 
ment as to the five and one-half labors first located in what is now 
Hardin county, while it is shown that Grigsby paid the government 
dues upon the land in controversy, taking the receipt therefor in his 
own name. Besides, Absalom Williams afterwards conveyed a por- 
tion of this land to Grigsby, which is consistent with the presump- 
tion arising from the lapse of time, that the matter had been 
otherwise adjusted and settled by the parties. 





. 
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A right of action accrued to Hezekiah Williams, if ever, upon the 
issuance of the patent in 1841. Prior as well as immediately and 
continuously after that time, Absalom Williams treated the land as 
his own, selling and conveying portions thereof upon different parts 
of the grant, in such way as to be inconsistent with the idea that 
he recognized any right in Hezekiah Williams to an undivided half 
interest in the land. If, under the circumstances as developed in 
this case, Absalom Williams could be considered as having accepted 
the legal title to the extent of one-half in trust for Hezekiah Will- 
iams, then he repudiated that trust from the outset by the manner 
in which he conveyed portions of the land on different parts of the 
grant. Besides, it appears that he occupied the land, claiming and 
dealing with it in every respectin a manner entirely inconsistent with 
his recognition of the existence of any such trust. Then it would 
seem that limitation commenced to run against Hezekiah Williams 
from and after the issuance of the patent. 

The rule is well settled, that where the holder of a bond for title 
has performed his part of the contract, the longest period known to 
our statute of limitations must el: apse before the court will refuse a 
specific performance. Reed v. West, 47 Tex., 248. 

It has been frequently said that the courts were not inclined to 
fix a definite period asa bar to cases like this, the reason being that 
there might exist such equitable circumstances as would excuse the 
delay. 

In Glasscock v. Nelson, 26 Tex., 154, the court said: “ Unless 
there were equitable circumstances of no ordinary character to 
excuse or account for the delay, ten years would certainly be most 
ample time within which the remedy should be pursued.” 

Considering that limitation commenced with the issuance of the 
patent, it had run over nine years at the death of Hezekiah Will- 
jams. And as no administration is shown to have been had upon 
his estate, following by analogy the statute of limitations, it com- 
menced again to run May 7, 1852. Pasch. Dig., arts. 4607, 4617. 

From thence until suspended by the civil war, limitation con- 
tinued to run for nearly nine years, and was the third time put into 
operation March 31, 1870, and continued for about six years, when 
it was again suspended by the institution of this suit. Thus it 
appears that during the time from the issuance of the patent to the 
institution of this suit, that the statute of limitations was in active 
operation for more than twenty-four years. No such extraordinary 
equitable circumstances are made manifest in this case as will 
account for or excuse such a delay. After so great a lapse of time, 
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the presumption will generally be indulged that some other arrange- 
ment was consummated by the parties which satisfied or annulled 
the bond. 

We conclude, and so report, that the judgment of the court below, 
so far as it relates to the appellants now before the court, be re- 
versed, and that the supreme court now here render such judgment 
as should have been rendered by the court below. That is, that 
the plaintiff (below) Samuel H. Williams have and recover nothing 
of the defendants (below) Wm. McFaddin, John J. French, Jeff. 
Vestal and R. H. Leonard by reason of this suit; that they go 
hence, and recover of said Williams all costs in this behalf incurred. 


REVERSED AND RENDERED. 


[Opinion approved March 20, 1883.] 





A. Gortpman, Apm’r or T. C. Barpen, Decrasen, v. L. & H. Buum 
b] b] b] 
AND Hemenuemer Bros. 


«Case No. 1389.) 


1. PROMISSORY NOTE WITH COLLATERAL STIPULATIONS, ETC.— Though at com- 
mon law no suit could be maintained on a transfer to two persons of a part only 
of a note, with a reservation of the balance of the instrument to the original 
payee, yet in our courts, where the rules as to joinder of parties and causes of 
action are very liberal, ana where there is no distinction observed in the assertion 
of rights between legal and equitable claims, and where the parties, as in this 
case, have a lien on a part of the note, and alsoseek in chancery the foreclosure 
of an express lien on certain real estate, by which the payment of the note is se- 
cured, it is held that the suit in its present form can be maintained under our 
former decisions. 

2. Norice.— Cases referred to in support of above: Stachely ¢. Pierce, 28 Tex., 328; 
Moore v. Minerva, 17 Tex., 20; Faulk v. Faulk, 23 Tex., 653; Lanes v. Squyres, 
45 Tex., 383. 

3. SamE.— The death of the maker dispenses with the necessity of giving the notice 
required by the deed of trust before a foreclosure could be had in cases like the 
present. 

4. EFFECT OF INDORSEMENT.— The effect of the partial indorsement of the instru- 
ment in question, together with the other stipulations in the agreement on the 
back of the note, placed there at or before its execution, was to deprive the in- 
strument of its negotiable character, notwithstanding the ordinary negotiable 
words appear on the face of it. In order to determine its character the whole in- 
strument must be construed together, as well the words on the back as on the face 
of it. Authorities and cases on this point examined. 

5. Evipencr.— All the written instruments executed at or about the same time that 
the note and deed of trust in question were made, together with the rough notes 
and memoranda made at the time when the matter was still pending, are compe- 
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tent evidence to go to the jury for the purpose of arriving at and understanding 
the true intent and purpose with which the note in question was executed. Such 
evidence cannot be used to vary or contradict or alter the note, but may be used 
to show the intent of the parties in executing it. 

6. Same—CasE APPROVED.—The rule of evidence in Wells v. Fairbanks, 5 Tex., 
584, on this point, cited and approved. 

7. Res Gest.2.— What was said and done by the parties while the business was 
being arranged, and the transaction was then depending, is admissible as part of 
the res geste, and is calculated, in the absence of direct evidence, to shed light on 
the real character of the transaction. 


On REHEARING. 


iv 2) 


. CASES DISTINGUISHED.— The cases of Lindsay v. Price, 33 Tex., 282, and Frank e. 
Kaigler, 36 Tex., 305, not overruled, and the diffirence between them and the 
present case noted. 

. CAsr piscussED.— Case of Knight v. Holloman, 6 Tex., 162, considered in con- 
nection with the word ‘‘assign*’ as used in the second section of the act of 25th 
of January, 1840. 

10. NeGorraBLE NoTE.— Authorities cited to the effect that though an agreement 

may have the form of a promissory note, and have the conventional terms that 

ordinarily invest such instruments with the character of negotiability, yet if such 
negotiable words are limited or qualified by any contemporaneous stipula- 

tions in the body of the note or on its back, such conditions or limitations form a 

substantive part of the agreement, and may, and often will, as in this case, destroy 

its negotiability. 


Ja) 


Arprat from Victoria. Tried below before the Hon. H. Clay 
Pleasants. 

This suit was jointly brought by Leon & H. Blum and Heiden- 
heimer Bros. against A. Goldman, administrator of the estate of 
T. C. Barden, deceased, and Eva L. Barden, his widow, and John 
Owens, to recover against said estate, in favor of Leon & H. Blum, 
the sum of $4,000, with interest thereon from the 12th day of 
March, 1877, and to recover in favor of Heidenheimer Bros. the 
sum of $5,267.92, with interest thereon from the date aforesaid, and 
to foreclose a deed of trust executed by Barden and wife. 

The basis of the suit was a promissory note for $15,000, executed 
by Barden to Owen, of date February 28, 1877, secured by a deed 
of trust on lands and on property, executed on the date aforesaid. 

Four thousand dollars of said note was assigned by Owens to Leon 
& H. Blum, and $5,267.92 thereof to Heidenheimer Bros., on the 
20th day of March, 1877. 

The defendants, A. Goldman, administrator, and Eva L. Barden, 
demurred to plaintiffs’ petition, and as a special ground of demurrer 
alleged that the suit could not be maintained by the plaintiffs upon 
the partial assignments made to each of the plaintiff firms of the 
specified portions of the note sued on. 
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The demurrer further set up the misjoinder of parties plaintiff. 

The demurrers were overruled and the cause was tried by a jury, 
and a judgment rendered in favor of the firms plaintiff for the sum 
by them severally claimed. 

The note was as follows: 

“$15,000. Vicrorta, Texas, February 28, A. D. 1877. 

“Two years after date I promise to pay to John Owens, or order, 
the sum of fifteen thousand dollars, with interest thereon at the 
rate of eight per cent. per annum from maturity until paid, value 
received. 

“This note is due and payable in the city of Galveston, state of 
Texas, and is secured by deed of trust on lands and premises in 
Wharton county, state of Texas. 

(Signed) “T. C. Barven.” 

On the back of the note was written as follows: 

“ For value received, I hereby transfer to Leon & H. Blum the 
amount of four thousand dollars of the within note and the security 
therefor; and for value received, I hereby transfer to Hleidenheimer 
Bros. the amount of fifty-two hundred and sixty-seven dollars and 
ninety-two cents of the within note and the security therefor, with 
interest on each amount from March 12, 1879; and for value re- 
ceived, I hereby guaranty and insure the prompt payment of the 
within note at its maturity, and waive suit, protest and notice on 
each of the respective amounts referred to above. 

“Gatveston, Texas, March 12, 1877. Jonn Owens.” 

There was proof that, about the date of this note, Barden, Owens 
and one Shelton entered into articles of partnership. 

The above note was dated erry 28,1877. The transfer on 
the back is of date 12th March, 1877. The articles of partnership 
between Owens, Barden and Shelton, above alluded to, were dated 
12th March, 1877. The deed of trust was acknowledged in Victoria 
by Barden and wife on the 8th of March, 1877, and was recorded in 
Wharton county, 17th of March, 1877. S. Blum, of the firm of 
Leon & H. Blum, was the trustee named in the deed, and had been 
agreed upon as trustee before the note or deed of trust was signed. 
At the same time, 12th March, 1877, Owens executed his notes to 
L. & H. Blum and Heidenheimer Bros. for the debts he previously 
owed them. 

There was also offered in evidence letters and memoranda, made 
about the date of the transactions, by the parties to them. These 
bore the date of about the 14th of February, 1877. T. C. Barden 
died before the maturity of the note. 
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There was evidence introduced to show that notwithstanding the 
apparent difference in dates, that the note, the deed of trust to se- 
cure the note, the articles of partnership between Owens, Barden 
and Shelton, the memorandum and correspondence and Owens’ 
notes to appellees, were all parts of one transaction, the action in 
reference to which extended from about the 12th of February, 1877, 
or a little before that date, down to the 12th and possibly the 17th 
of March, 1877, and that in fact up to the 12th of March, 1877, 
that Barden’s note remained under the control and in the possession 
of either of Barden himself, or of his agent Owens, as also were up 
to that date Owens’ own notes to the appellees. 

In the articles of partnership it was especially agreed that Bar- 
den’s note and deed of trust above set forth were not to be used by 
Owens except as collateral security for the payment of such ad- 
vances as might be made in the future by Galveston merchants to 
the firm of Owens, Barden & Shelton, and any other disposition of 
it was expressly forbidden. 

The evidence of Shelton was to the effect that though Owens 
was then in fact insolvent, that both he (Shelton) and Owens con- 
cealed his financial condition from Barden and did not inform him 
of the existence of the debts, for the securing of which, Owens, in 
fact, assigned the note in question, contrary to his written agree- 
ment. w ith sarden. 

The evidence does not show that either L. & H. Blum or Heiden- 
heimer Bros. knew that Barden had forbid Owens to transfer the 
note except for future advances. 

It appears, however, that they knew that Owens, Barden and 
Shelton had formed a partnership. The court excluded the articles 
of partnership so far as they related to L. & H. Blum and [eiden- 
heimer Bros., but admitted them so far as Owens was concerned. 

The court excluded the letters, memoranda, calculations, ete., 
marked exhibits “ A,” “B” and “C,” that were offered in evidence 
as part of the ves geste. 

The notice required by the terms of the deed of trust, before a 
sale could be had, is referred to in the opinion. Verdict and judg- 
ment for L. & H. Blum and Heidenheimer Bros. Owens made no 
defense. 


Lackey & Kleberg and A. B Peticolas, for appellant. 


Glass & Callender and Scott & Levi, for appellees. 
I. Under our system of biended law and equity jurisdiction, two 
parties can maintain a suit upon a promissory note of which a part 
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has been assigned to each; if together, the two assignments trans- 
fer all that is due on the note. All the parties to the note sued on 
in this case being before the court, so that the equities among them 
all could be adjusted, the general and technical rule of law, that a 
partial indorsement will not support an action, did not apply. Lid- 
dell v. Crane, 53 Tex., 550; Guest v. Rhine, 16 Tex., 549; Smith v. 
Klopton, 4 Tex., 114; Flint ». Flint, 6 Allen, 34; Groves v. Ruby, 
24 Ind., 418; 2 Story’s Eq. Jur., 1039, 1040, 1044. 

II. The six months’ notice required by the provision of the deed 
quoted in said second proposition related to a foreclosure in the 
summary method allowed by the deed of trust itself, and not toa 
suit against the administrator of Barden and his widow, after said 
administrator rejected plaintiffs’ claims. The deed of trust pro- 
vided for foreclosure by sale of the property conveyed, being an 
ordinary deed of trust. The petition alleges Barden’s death before 
the maturity of the note, and that plaintiffs’ claims were rejected 
by the administrator. 

Ill. That the court having admitted the articles of copartnership 
to the jury, the exclusion of them in his charge from the considera- 
tion of the jury as evidence to prove notice of their contents on the 
part of plaintiffs, is appellants’ ground of complaint, if any they 
have, and not the fact that at a particular period in the progress of 
the case he excluded the articles. The articles are incompetent to 
prove notice to plaintiffs, but competent to prove Owens’ liability to 
Goldman, and the court properly instructed the jury as to the com- 
petency of the articles for different purposes. 

IV. The propositions of A. b. Peticolas, Esq., under the second 
assignment of errors, and the proposition of Lackey & Kleberg, 
under the fifth assignment of errors, are designed to show error of 
the court in excluding evidence of the equities between Barden and 
Owens, because the note sued on was not a negotiable instrument, 
for that: 

1. The deed of trust executed at the same time as the note to 
secure it, and which was transferred with the several parts of the 
note sued on, contains a provision that the trust created in said deed 
should not be foreclosed without six months’ notice to Barden of 
the cestui que trust's intention to foreclose. 

2. The note was transferred by assignment and not indorsement. 

3. The assignments were as collateral security for a prior debt of 
payee, who guarantied the payment of the note. 

4. The note was assigned in part to two persons by the payee. 

5. The proof showed that the words of the assignment from 
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Owens to plaintiffs were on the note before Barden signed the note, 
and that said assignment was not signed by Owens until Barden 
executed the note. 

To the said propositions we offer the following counter prop- 
ositions: 

First. The provision of the deed of trust referred to relates en- 
tirely and exclusively to the mode of foreclosing the lien created by 
said deed, and in no wise affected Barden’s personal liability on the 
note as a negotiable instrument, or changed the character of the note 
itself. The action is in the nature of debitatus assumpsit; the note 
is the evidence of the debt and the deed of trust merely an incident. 
Cannon v. McDaniel, 46 Tex., 305; Helmer v. Crolick, 36 Mich., 
371; Kelley v. Whitney, 45 Wis., 110. 

Second. In Texas the distinction which obtains in the law mer- 
chant between assignment and indorsement does not obtain, but, 
on the contrary, all assignments of negotiable instruments are 
treated as indorsements, and an assignment passes the legal title. 
R.8., title XII, arts. 262-265 and 270; Davis v. Wilson, 31 Tex., 
136; Knight v. Holloman, 6 Tex., 153; Guest v. Rhine, 16 Tex., 
549; Liddell v. Crane, 53 Tex., 550. 

Third. The assignment of a promissory note in payment of, oras 
collateral to secure a prior debt, is a transfer in the ordinary course 
of trade. Blum v. Loggins, 53 Tex., 121; Liddell v. Crane, 53 Tex., 
D0. 

Fourth. Assuming that an assignment of a negotiable instru- 
ment in Texas operates as an indorsement by the law merchant, 
the fact that the assignment was of portions only, did not strip the 
note of its negotiable character. The fact that the note was as- 
signed in parts could only become important in Texas if separate 
suits were brought on the various assignments. Tappen v. Eley, 15 
Wend., 362; Leland v. Parrot, 35 Iowa, 454; 1 Daniel on Neg. 
Inst., sees. 698, 699. , 

Fifth. The fact that the transfer was written on the note at the 
time that Barden signed it did not affect the negotiability of the 
note as a commercial instrument so far as Barden was concerned, 
for he was in law bound only by the language of the note itself, 
and that made it negotiable. If the existence of the transfer on 
the back of the note at the time Barden signed it possesses any 
significance whatever, it would seem to indicate that not only did 
Barden by signing the note give it (as in law he did) the quality of: 
general negotiability, but that he consented, in case of assignment 
as indicated on the back of the note, to its being split into several 
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parts, and that the owner of each should have the right to sue. 
Rohdle v. La Fayette Lodge, 15 Tex., 446; Pownal v. Ferrand, 6 
Bos. & C., 439; La Fayette 8. Bank v. St. Louis 8 . Co., 4 Mo. App., 
276; Chapman v. Rose, 56 N. Y., 137. 

V. The exhibits A, B and ©, referred to in said propositions, were 
irrelevant to prove notice to plaintiffs, or either of them, of the 
terms of partnership between Owens and Barden. Ist. Because 
they were never executed. 2d. Because they were written before 
February 14, 1877, and the partnership did not go into effect and 
the note was not executed until long thereafter. 

VI. There was no evidence before the jury requiring the court to 
more fully define notice, and the court gave no charge that misled 
them, nor omitted any that was proper or requisite to a correct 
finding by the jury. The record supports the judgment. Luke v. 
Reed, 29 lowa, 258; Phelan wv. Moss, 77 Pa. St., 59. 


West, Associate Jusrice.— The court ruled correctly in holding 
that, under the averments in the pleadings, the appelle es could 
jointly sue for the recovery of the amount due to them, and for 
the foreclosure of the lien on the real estate described in the 
petition. 

At common law such a transfer of a part only of the note to two 
distinct persons, and a reservation of the balance of the instrument 
to the original payee, could not be recognized, and no action at law 
could be maintained on such a title by any of the parties to it. 
Hawkins v. Cardy, 1 Ld. Raym., 360; Heilbut v. Nevil, 4 L. R., C. 
P., 358; Conover v. Earl, 26 Iowa, 169; Groves v. Ruby, 24 Ind., 
418; Chalmers’ Dig. of the Law . Bills, Notes and Checks, art. 
115, and cases there cited; Field v. The Mayor of N. Y., 2 Seld., 
179; Hughes v. Keddell, 2 Bay, 304: Miller v. Bledsoe, 1 Scam., 
530; Wait’s Actions and Defenses, vol. 1, 574. 

With us there is, however, no distinction between legal and equi- 
table rights as to the manner of their assertion, and under the op- 
eration of the very liberal rules as to the joinder of parties plaintiffs 
and of causes of action heretofore laid down by the court, the rul- 
ing of the district court on this point can be sustained, as justified 
by the previous practice of the court. Stachely v. Pierce, 28 Tex 
328; Moore v. Minerva, 17 Tex., 20; Faulk v. Faulk, 23 Tex., 653; 
Lane v. Squyres, 45 Tex., 383. 

The action of the court, under all the facts of the case, in hold- 
ing that on account of the death of the maker, and for other rea- 
sons, the plaintiffs were not required to give the six months’ notice 
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as to foreclosure required by the deed of trust before bringing suit, 
was correct. 

Let us now consider the nature and character of this partial trans- 
fer by Owens to the appellees of the note in question. What effect 
did it have upon the character of the instrument? Did it take 
away its negotiable qualities? The record discloses the fact that 
though the note and the deed of trust to secure it have a different 
date from that of the partial transfer from Owens to appellee, yet 
as a matter of fact they are of the same date, or at least constitute 
one transaction. 

The record shows that the execution of the note, the agreement 
on the back of it, the deed of trust, and the articles of partnership 
between Barden, Owens and Shelton, and the execution of his notes 
by Owens to appellees, were all in fact contemporaneous. They are 
in law but one transaction, and all relate in part to the same mat- 
ter, and must be considered as executed practically at the same time. 

The partial transfer by Owens on the back of the note had the 
effect of making it (or a part of it) collateral security for his own 
notes of that date, which notes were given for an antecedent indebt- 
edness of his to the appellees. 

Ile at the same time became a guarantor for the prompt payment 
of the entire amount of the note, and also in the same instrument 
vaived protest and notice. 

The instrument on its face gave notice that it was secured by a 
deed of trust on land, in which deed it was provided that the land 
should not be sold even after the maturity of the note without six 
months’ notice of the intention to foreclose being given to the 
maker. The character of notice was also carefully provided for. 

This partial transfer was prepared and written on the back of the 
note by the appellees either before or at the time of its execution. 
The evidence leads to the conclusion that it was, under their direc- 
tion, written on the note before the signature of the maker, and it 
may have been, and likely was, signed by Owens before Barden 
himself signed the instrument. Be that as it may, before its final 
delivery it was all arranged and understood between Barden, Owens 
and the appellees what the body of the instrument should contain, 
and what should be written on the reverse side of it over the signa- 
ture of Owens; and one of the appellees was in advance agreed 
upon as trustee, before the note and deed of trust were signed. 

There was an averment in the pleadings of appellees that Owens 
owned no part of the instrument after his partial transfer of it to 
the appellees. But the evidence failed to sustain the allegation. 
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The correspondence between appellees, Owens and Barden shows 
the fact that Owens still owned it, or held at least the legal title 
to it. 

The effect of this partial transfer was to split the title of the note 
into three separate and unequal parts. Two parts of it belonged 
separately to the appellees, the unpaid balance belonged to Owens. 
All this plainly appears from the contemporaneous stipulation of 
the parties on the face and the reverse of the note in question. 

The title to the note was thus in the three, and Owens, according 
to the testimony of one at least of the appellees, and no doubt in 
accordance with the agreement and understanding of all of them, 
was to surrender the possession of the note and leave it in the hands 
of the appellees, they holding, in addition to their own interest, his 
interest also, as collateral security for the payment of his antecedent 
indebtedness to them, still unpaid and represented by his own 
promissory notes of equal date. 

The result of this arrangement all agreed upon and understood 
by the parties, before the execution and delivery of the note, and 
evidenced by it, was, in our opinion, under the facts of the case as 
disclosed by the note and the collateral agreement of the parties 
on the back of the note, taken both together, to effectually strip the 
instrument of its negotiable characteristics. The relation, too, in 
which the parties then stood to each other, the unusual provision of 
the deed of trust, which was a part of the same transaction, and 
drawn under the direction of appellees, that no foreclosure should be 
had without six months’ notice to the maker, given in a particular 
way, and neces:ary even after the maturity of the paper; the fact 
that the note was delivered by Owens, to be used and held as col- 
lateral security for his antecedent debts; the fact that the property 
in it was before its execution parceled out between Owens and the 
two firms, who were his creditors; that the remaining balance 
Owens was also to allow them to hold as additional collateral security 
for his debt due to them, and that he was to waive protest and no- 
tice and guaranty the entire note, would strongly indicate that it 
was not transferred in the due course of trade, and was in fact out 
of the usual and ordinary course of business of parties dealing with 
commercial paper, even if that fact did not appear, as it does, from 
the face and back of the instrument. The reason of this is well 
stated by Mr. Edwards in the third and last edition of his valuable 
work on Bills and Notes, vol. 1, section 396, marg. p. 279. After 
stating that the right of property in a note (e. g., Owens’ right of 
property in the note of Barden) necessarily implies the right to sell 
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it, or make such other disposition of it as the owner and holder 
may see fit, he goes on in the same connection to observe: * But 
the payee or indorser of a note cannot assign or transfer a part of 
the sum due thereon, so as to enable his indorser to maintain an 
action on the note against the maker.” ‘ 
“ The reason is,” says Mr. Edwards, “ that no one can recover on 
a note unless he shows a title to the instrument, and he cannot de- 
duce his title through an indorsement which is not made in com- 
pliance with the established custom of merchants, and this custom 
of merchants does not allow the contract to be apportioned so as to 
subject the parties liable thereon to separate and distinct actions.” 
“That custom directs that the indorsement should be made in 
writing on the note or bill appointing the contents to be paid to 
some third person, but does not recognize a partial indorsement. 
The language of the books is that an indorsement transfers the 
property of the note or bill to the indorsee. What does less than 
that is not strictly an indorsement, and hence, says Mr. Justice Bay- 
ley, an indorsement cannot be made for the transfer of less than the 
full sum that appears to be due upon the bill or note.” Story on 
Prom. Notes, sees. 23, 24; Roberts v. Hall, 7 Conn., 212; Wait’s 
Actions and Defenses, vol. 1, pp. 612, 613; also pp. 585, 586, 590, 
591; Parsons on Notes and Bills, vol. 2, ch. 6, sec. 3, pp. 146-149. 
In Douglas v. Wilkeson, 6 Wend., 640, Chief Justice Savage, 
Judge Marey and others composing the court, a similar question 


~ 


was presented. In that case the note was for $2,500, and the holder 
(the payee) indorsed the same to the plaintiffs for $750, a part only 
of the contents of the note. The question was, whether that was ¢ 
transfer in the due and ordinary course of business. After discuss- 
ing the question fully and ably, the court, speaking with reference 
to the contract created by this character of partial indorsement, say : 
“When, therefore, the contract between the payee of a negotiable 
note and a third person is of such a character as to give the latter 
no rights, as against the maker, that contract is not an indorsement 
of the note within the custom of merchants.” 

Chancellor Kent, 3 Com., p. 59, says: ‘* The bill cannot be indorsed 
for a part only of its contents, unless the residue has been extin- 
guished.” In this case we have seen the appellees refused to credit 
the balance as paid. The law then applicable to non-negotiable in- 
struments furnishes the rule for determining the respective rights of 
the parties in this transaction. 

If the appellees knew, or by the use of ordinary diligence and in- 
quiry of the proper sources from which it was reasonably certain or 
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probable that all necessary information could be obtained, they 
could have ascertained the facts as to the true relation in which 
Owens stood to the note, then they are charged with such knowl- 
edge. Bacon v. O'Connor, 25 Tex., 213; Wethered v. Boon, 17 
Tex., 143. 

This subject of notice was entirely a matter of fact to be ascer- 
tained from the evidence. The whole question on this subject was 
one for the jury to pass upon, after considering all the facts and 
circumstances surrounding the transaction. 

The charge of the learned judge who tried the case was not en- 
tirely and in every respect satisfactory on this subject, and did not 
fully submit all these matters to the jury with a sufficient explana- 
tion of the law governing the case. It, however, in some respects, 
was not objectionable. Addison on Con., vol. 1, pp. 448-450. The 
articles of partnership between Owens, Barden and Shelton bearing 
the same date in fact as the other papers, should have been allow ed 
to go to the jury, not only in relation to the appellants’ claim against 
Owens, but also as throwing light on the issues raised by the plead- 
ings between appellants and appellees. 

‘Tt was calculated to show how, and under what conditions, and 
for what consideration, Barden had executed the instrument in 
question. 

Taken in connection with the fact that the appellees knew 
that Barden was to be a partner of Owens in his mercantile rela- 
tions, and if they had commercial dealings with him in the future, 
they would deal with him in all likelihood in that capacity, these 
articles might to some extent at least assist the jury in arriving at 
the real truth of the matter. 

For the same reason we are of the opinion that the court erred 
in excluding from the consideration of the jury the papers men- 
tioned in the appellants’ bills of exception as exhibits “ A,” “B” 
and “C.” 

They were calculated, to some extent at least, to explain the cir- 
cumstances surrounding all the parties when the note in question 
was made, and might be useful in enabling the jury to determine 
whether the appeliees did not understand, or could not have learned, 
that the note in question was intended as a basis for future credit, 
and not to pay the old debts of Owens to appellees, long past due, 
and in which Barden had no interest, and in reference to which he 
was under no obligation, moral or legal, and of the existence of 
which, as may be inferred from Shelton’ s evidence, he was kept in 
ignorance. 
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In cases of this character, where the maker of the instrument is 
dead, and his widow and administrator are ignorant of the true 
history of the transaction, resort must be had to the best legal testi- 
mony that the nature of the case will admit of, in the absence of 
positive proof. If direct and positive evidence cannot be obtained, 
’ circumstantial evidence, if it exist and is lawful testimony, can be 
resorted to. 

In Wells v. Fairbanks, 5 Tex., 584, Judge Wheeler observes: 
“Great latitude is justly allowed by the law to the reception of 
indirect and circumstantial evidence, the aid of which is constantly 
required to remedy the want of direct evidence. In the absence of 
direct evidence, that which conduces in any degree to establish a 
material fact alleged is in general admissible.” 

Any fact may be submitted to a jury, provided it can be estab- 
lished by competent means, which affords any fair presumption or 
inference as to the question in dispute. 1 Starkie Ev., 57,58. See 
also Chandler v. Meckling, 22 Tex., 36; Cooper v. The State, 19 
Tex., 457, 458. 

What was said and done by the parties while the business was 
being arranged, and while the transaction was then depending et 
dum fervet opus, is admissible in evidence as part of the res geste, 
and is considered as well calculated, in the absence of direct evi- 
dence,: to shed light on the real character of the transaction. 
1 Greenl. Ev., 113; Ahern v. Goodspeed, 72 N. Y., 108. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 30, 1883. 


There was a motion for rehearing filed. In disposing of it the 
court delivered the following opinion: 


On Renearrina. 


West, Assoctate Justice.— There is only one ground taken in 
the motion for rehearing that will require any notice. To that 
attention will be very briefly called. ; . 

Before doing so, however, we will take advantage of this occasion 
to make an observation or two having no reference to the present 
motion, in addition to what has been said in the original opinion, in 
relation to some points that are there considered. 

Lest it might be supposed that the cases of Lindsay v. Price, 
33 Tex., 282, and Frank v. Kaigler, 36 Tex., 305, are overruled by 
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this case, it is proper to add something to what was before stated as 
to the right of appellees to bring this suit. 

In the brief of appellants our attention was more than once called 
to these two cases, and it was urged that as the transfer of the 
instrument was in this case clearly partial, and out of the usual 
course of business, and contrary to mercantile usage, that the appel- 
lees failed to show such title as would be sufficient for them to 
maintain their action upon the instrument in question. 

We arrived at the conclusion, however, that there was a marked 
difference between the case at bar and the two cases above referred 
to, and, without intending to overrule these cases, held that the ap- 
pellees could, under the facts of this case, undoubtedly maintain this 
suit in the form and manner in which it was brought. In arriving 
at this result, though the subject was considered, we did not attach 
any great importance to the use of the word “assign” in the second 
section of the act of 25th January, 1840 (Hart. Dig., art. 2521), 
for the reason that in Knight ». Holloman, 6 Tex., 162, this court 
had decided, after full and able arguments, in a carefully prepared 
opinion delivered by Justice Wheeler, that this word, as there used, 
was simply employed to denote the transfer of negotiable paper. 
No further scope or significance was given to it. 

As our courts, however, constantly exercise in the same cause 
both legal and equitable powers, we held that this suit could be 
maintained, inasmuch as it had been held by high authority that 
such a qualified and partial transfer as the one in question, even of 
paper clearly negotiable, was not absolutely void, but gave the 
transferee a claim upon the note in the nature of a lien. Byles on 
Bills, 6th ed., top page 233, marg. pages 171,172. This, too, was 
really a suit to establish a rejected claim against the estate of a de- 
ceased person, and was also in effect a bill in equity for the fore- 
closure of a lien on real estate secured by a deed of trust, which 
deed, by reason of the death of the maker, and the refusal of the 
administrator to act, could only be enforced through the instrumen- 
tality of the district court; for all these reasons, as well as many 

others that could be given, we held that under the facts of this case 
the appellees had ny right to maintain the suit. Smith v. Clopton, 
4 Tex., 113; Ogden »v. Slade, 1 Tex., 13; Spann v. Sterns, 18 Tex., 
556; Payne v. Benham, 16 Tex., 314; Gibson v. Moore, 22 Tex., 
611. 

The authorities are full and satisfactory to the effect, that though 
the agreement or written instrument may have to some extent the 
form of a promissory note, and may use in its body the conventional 
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terms that ordinarily invest such instruments with the character of 
negotiability, yet if, by a stipulation in the body of the instrument, 
these elements which give it negotiability are limited and qualified, 
the negotiability of the instrument is destroyed. Woods v. North, 
84 Pa. St., 407; 8. C., 24 Am. Rep., 201; Farquer v. Fidelity 
‘Ins. Co., 18 Albany Law Journal, 339; 1 Parsons on Notes and 
Bills, 37, 38; 2 Parsons on Notes and Bills, 534 et seg. 

It is also well settled that any memorandum or agreement of the 
parties, written across the face or on the back of the instrument con- 
temporaneously with its execution, and intended and understood by 
them to constitute a part of the contract, is a substantive part of 
euch note, and limits and qualifies it in the same manner as if in- 
serted in the body of the instrument itself, and, with it, constitutes 
a single contract. 1 Daniel Neg. Inst., 59, 60, 79, 149; Carlin ». 
Knealey, 12 M. & W., 139; Warrington vw. Early, 2 Ellis & BL, 763; 
Hartley v. Wilkinson, 4 M. & S., 25; Benedict v. Cowden, 49 N. Y., 
402; Leeds v. Lancashire, 2 Camp., 205; Springfield Bank v. Mer- 
rick, 14 Mass., 322; Barnard v. Cushing, 4 Met., 230; Shaw v. Meth. 
Epis. Society, 8 Met., 225; Fletcher v. Blodgett, 16 Vt., 26; Jones 
v. Fales, 4 Mass., 245; Johnson v. Heagan, 23 Me., 329; Briggs v. 
Lapham, 12 Met., 475; Smith v. Nightengale, 2 Stark., 375; Leading 
Cases on Bills and Notes (Redfield & Bigelow), pp. 8, 9, 194 ef seq.; 
2 Parsons on Notes and Bills, 539. 

The effect of such a disposition of the contents of the note under 
consideration, as was provided for by the stipulations on its face and on 
its back, all made at the same time and constituting one transaction, 
was to rob it of the character of negotiability Its contents were 
from the first apportioned and set apart by the maker and payee 
and transferees. It was divided into three distinct and unequal 
parts among three different owners. If this act did not destroy the 
commercial qualities of the instrument, might not the three owners 
of it again split it and parcel it out still further, and subdivide it 
into still smaller parts / 

Such an instrument, to borrow the forcible language of Lord 
Denman, “carries its death-wound apparent on it.” Goodman ». 
Harvey, 4 Adol. & Ellis, 870. 

The only ground of the present motion to which it has been nec- 
essary to give attention, is that in which itis contended that the 
court was in error as to the facts contained in the transcript. The 
record has been again examined, and the opinion is found to state 
the facts in accordance with the record. 

Beyond this matter of a supposed mistake, or a misapprehension 
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by the court of the facts, there is nothing in the motion that merits 
special attention. 

No new authorities have been called to our notice, and we find 
nothing in it except the statement as to the supposed mistakes of 
the court as to the matters of fact that requires consideration. 

The motion is refused. 

Morton REFvsED. 

Judge Srayron did not sit in this case. 





Amos Mornritt v. J. M. Barrverr er At. 
(Case No. 4820.) 


1. Mistake — AGREEMENT.— Plaintiff, whose land was claimed adversely, agreed 
to the appointment of parties to survey and settle the location of a line, under the 
belief that the controversy only involved the true location of that line, which was 
a common line between old surveys which had been patented. The adverse claim- 
ant had procured a patent to a narrow strip of land which he supposed to be be- 
tween the old surveys which called for each other, and the agreement for parties 
to settle the boundary was made by plaintiff in ignorance of the character of de- 
fendant’s claim, and also in ignorance of the fact that the field notes of his own 
survey were not correct in his patent. Held, that plaintiff was entitled toa decree 
canceling the agreement. 

2. Mistake —Survey.— A mistake in the description of land as given in a patent 
therefor,may. be corrected by the field notes of the survey as actually made on the 
ground, in connection with the map thereof required by statute, as they appear 
among the records of the county and in the general land office. 

3. COMMISSIONER OF GENERAL LAND OFFICE.— The rights of a party acquired by 
virtue of a location and survey of a valid land certificate and return of field notes 
to the general land office, cannot be atfected by the action of the commissioner in 
changing or leaving out from the patent any of the calls of the survey. In such 
case, the location of the land is determined by the field notes of the survey as 
made on the ground, and not by the patent. 

4, Dignity OF CALLS IN A SURVEY.— A call for a common line between two sur- 
veys and for common corners, will, when they are plotted on the county map by 
the surveyor who surveyed both, as contiguous surveys, control a call for distance. 

5. Same.— One of such surveys called for the line of the other at one thousand four 
hundred and seventy varas, when the true distance was one thousand seven hun- 
dred and eighty-two varas, being an excess of three hundred and twelve varas. 
A subsequent locator acquired no rights by location, survey and patent of the ex- 
cess, and this though the call of the old surveys for a common line and common 
corners had been omitted in the patent through mistake, when appearing in the 
field notes of the survey returned to the general land office, and of record in the 
county. 

6. CLAIM FOR IMPROVEMENTS.—A claim under the statute by a defendant sued for 
land, that he had made permanent and valuable improvements thereon, cannot be 
regarded when there is no evidence that he ever paid anything for the land, or 
received a deed therefor, and when he was informed of the controversy which 
jeopardized his possession before improving the land. 
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Appear from Red River. Tried below before the Hlon. R. R. 
Gaines. 

This suit was brought April 14, 1882, by Amos Morrill against 
J. M. Bartlett and David Rainey to cancel and annul an agree-_ 
ment made between plaintiff and Rainey, to have surveyed 
and established the north line of a sixteen labor survey in the name 
of Price, and claimed by the plaintiff. Ie alleged that he knew 
that Rainey claimed land supposed to conflict with the Price sur- 
vey, but that he did not know when he made the agreement that 
Rainey was claiming for his north line the line of a survey called 
for as the north line of the Price survey. Rainey was really claim- 
ing under the survey and patent of a strip of land about three hun- 
dred and twelve varas wide, which was covered by the calls of the 
Price field notes, which called for the Gooch line and corner as 
common to both surveys, but which calls had not been carried into 
the patent of the Price survey. The facts in evidence established 
the claim of plaintiff, that his agreement was made in ignorance 
of the real nature of Bartlett’s claim, and the decree canceled the 
agreement. Plaintiff also prayed for a decree canceling the patent 
to the strip of land claimed by defendants. In addition to excep- 
tions toe the petition, which were overruled, the defendant Bartlett 
set up adverse possession of the Jand in controversy in good faith 
for one year before suit brought, and that be, and those under 
whom he claimed, had made permanent and valuable improvements 
on the same, amounting in all to about $1,600 in value. 

The plaintiff read in evidence: 

Ist. A patent from the state to John Price, dated February 14, 
1852, issued on a survey made in 1842, describing the survey as 
follows, viz.: “ Beginning at a mound, the southeast corner of the 
B. Gooch survey; thence west at three thousand six hundred and 
ninety-one varas, a stake and mound; thence north at one thou- 
sand four hundred and seventy varas, a stake and mound; thence 
west at three thousand seven hundred and twenty-four varas, a 
stake,” ete., the rest of the description not being material. 

2d. A deed from Price to plaintiff, dated in 1854, in which the 
land is described as follows: . . . “ Beginning at a mound, the 
southeast corner of B. Gooch survey; thence west with B. Gooch’s 
boundary three thousand six hundred and ninety-one varas, to his 
southwest corner, stake and mound; thence north with his west 
boundary one thousand four hundred and seventy varas, to stake 
and mound (being corner of B. Gooch also); thence west,” etc., the 
rest of the description not being material. 





iu) 


fo ee be oe 





a a a 


646 Morriutt v. Barriert. [Galveston Term, 





Statement of the case. 





3d. Plaintiff then offered the field notes of the John Price survey 
from the general land office, as follows: ‘ Commencing at a mound 
the southeast corner of B. Gooch; running thence west with B. 
Gooch’s south boundary three thousand six hundred and ninety-one 
varas, to his southwest corner, stake and mound; thence north with 
his west boundary one thousand four hundred and seventy varas, to 
a stake, and being corner of B: Gooch also; thence west three thou- 
sand seven hundred and twenty-four varas, to stake and mound,” 
ete. 

The relation of the surveys will be seen from the plot: 
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It was admitted by the parties in open court that the west bound- 
ary line of the B. Gooch survey is one thousand seven hundred and 
eighty-two varas in length. 

Plaintiff testified that he purchased the Price survey in 1854; that 
in 1879 he was informed that Rainey claimed the northern portion 
of the Price tract, which plaintiff had contracted to one Kelly; that 
until six months before trial he had no other knowledge of the land 
than such as he obtained from the county map, which showed the 
Price survey completely surrounded by other surveys patented, and 
he understood that Rainey was willing to have the true bound- 
ary line of the Price survey established, and did not claim any land 
included in the Price. He therefore agreed with Rainey to appoint 
two persons to establish the Price line, and which, when established, 
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should be the true line, believing that the description of the Price 
survey contained in the patent was correct, and he did not discover 
his mistake until he saw the field notes im the county surveyor’s office. 

Young testified that he had been county surveyor of Red River 
county for many years, and that the map (a plot of which is given) 
was correct. It showed the survey of Price connecting with the 
Gooch and Poor surveys until within a few years, when defendants’ 
claim was made, and then the strip in controversy, three hundred and 
twelve varas wide, was patented to the heirs of James Ward and 
was plotted on the county map between the Price and IL. 8. Poor 
and William Walker surveys. 

tainey admitted that the county map, when defendants’ survey 
was made, showed the north boundary of the Price survey and the 
south boundary of the Poor survey to be identical; that he, as 
county surveyor, made the survey under which defendants claimed, 
at the instance of one Bagby, and that he was interested in the 
certificate. 

In June, 1880, a survey was made under the canceled agreement 
to establish the line, and the north boundary of the Price fixed as 
claimed by defendants. The defendant Bartlett testified that he 
had purchased before the line was fixed under that agreement, but 
knowing the controversy, did not improve until the line was run 
under the agreement, and that he afterwards constructed the im- 
provements for which he claimed to be allowed. 

There was nothing in the record to show that this defendant ever 
paid anything for the land or that he ever received a deed therefor. 
It was shown that the Poor survey was made by the same surveyor 
who surveyed the Price; that it was made after the Price, and called 
for the Price north boundary as its south boundary line, and this 
connection was always shown on the county map until defendants’ 
location. The extreme southwest corner of the Gooch survey was 
a living corner. 

A jury being waived, the court found issues of fact as to the titles 
and agreement, as follows: 

It found that the agreement to have surveyed and established the 
north boundary line of the Price survey was made by mistake and 
in ignorance of the character of Rainey’s claim, and the decree can- 
celed the same. It found that the John Price survey did not em- 
brace the land in controversy, and that Bartlett, having purchased 
of Rainey the land sued for, awaited the establishment of the line 
under the agreement, and made his improvements afterwards, igno- 
rant of the mistake on Morrill’s part, which vitiated the agreement. 
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It found his improvements: worth $1,975, and that the land without 
improvements was worth $1,025. On the foregoing facts as found, 
judgment was entered for defendants. 


Taylor & Chambers, for appellant. 


Sims & Me Donald, for appellee. 

I. The ruling of the cou below in admitting evidence in regard 
to improvements was correct, on two grounds, viz.: First, under art. 
4813, R. S., suggesting improvements; and second, under the plea 
of not guilty, for the purpose of showing that the appellant was 
estopped. Mayer v. Ramsey, 46 Tex., 371. : 

If. If the third finding of the court be correct, it settles every 
question in the case. The original survey made for Price in 1842 
runs the first north line calling for a “stake and mound, being cor- 
ner of B. Gooch also.” The patent issued in 1852 leaves out the 
following portion of the above call: “being corner of Bb. Gooch 
also.” The field notes of the original survey make the distance 
one thousand four hundred and seventy varas, when it is in 
truth one thousand seven hundred and eighty-two varas, and they 
embrace two hundred and five acres more land then the patent calls 
for. The patent describes the Price survey correctly, and, as will 
be seen by a simple calculation, contains within the fraction of an 
acre the amount of land called for in the patent, to wit, sixteen 
labors and six hundred and sixty-six thousand six hundred and 
sixty-six square varas. Indeed, the field notes of the original sur- 
vey themselves are not consistent, and show the mistake in calling 
for B. Gooch’s corner. The length of the first south line is cor- 
rectly given in the original survey. Run the first north line a dis- 
tance of one thousand seven hundred and eighty-two varas and the 
northings and southings do not agree. The northings will be three 
hundred and twelve varas more than the southings. The patent 
being correct and the original survey incorrect, it is to be presumed 
that the field notes of the original survey were corrected prior to 
the issuance of the patent. 

III. Should it be held —a scarcely supposable proposition — that 
an obviously incorrect original survey will control a correct patent, 
still the judgment of the court is correct on the sixth finding. Love 
v. Barber, 17 Tex., 312. 


Wiuure, Cur Justice.— The court below, passing upon the law 
and the facts of this case without the intervention of a jury, held 
that the land in controversy was not included in the Price survey, 
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and that Bartlett was entitled to recover the value of his improve- 
ments as a possessor in good faith. The question of the validity of 
the agreement, which the suit was brought to cancel, was decided in 
favor of appellant, and the agreement was set aside. In the opinion 
rendered by the supreme court at Tyler, the decision of the districé 
judge was approved so far as it canceled the agreement, but the 
judgment was affirmed because the appellant did not offer to do 
equity by tendering Bartlett the value of his improvements; and it 
was also intimated that the court might not agree with the district 
judge in holding that the land in controversy was not included in 
the Price survey. We concur in the former opinion of the court 
in so far as it holds that the agreement should be set aside, and we 
are also clearly of the opinion that the land was embraced in the 
survey under which appellant claimed. 

Running the lines of that tract according to the field notes of the 
survey made by the proper officer for the original grantee, ufpon 
which the patent issued, they include the land in controversy beyond 
all doubt. If we run them according to the calls in the patent, and 
allow the distance of the second and fourth lines to control, it will 
not be thus included. The only difference between the language of 
the survey and that of the patent is in the use of the words, “ being 
corner of I. Gooch also,” in the former as part of the description 
6f Price’s third corner, which words are left out in the patent. 
The field notes in the original survey describe this corner with more 
particularity than do those contained in the patent, but there is not 
necessarily a conflict between the two. No intention is shown in 
the patent to change the locality of this corner, but a part of the 
words describing it were evidently left out by mistake in copying 
the field notes into the patent. If a mistake, the proper mode of 
correcting it is by a resort to the actual survey made upon the ground, 
recorded in the county surveyor’s office, shown upon the county map, 
and filed amongst the records of the general land office. If re- 
course is had to these, they all concur in establishing the disputed 
corner at the point claimed by appellant, and include the land sued 
for within the boundaries of the Price grant. 

It is not disputed but that this grant was located upon vacant land 
by virtue of a genuine certificate; that it was legally surveyed by 
the proper officer; that it was correctly traced upon the county 
map in the survevor’s office; that the certificate, survey, field notes 
and a copy of the map were duly filed in the general land office; 
and that, according to these, the land had a common corner with the 
Gooch suryey at the end of its second line. These facts established, 
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and no errors in the field notes being shown, nor other reason why 
the patent should not issue in accordance with the actual survey 
made, the grantee had a just and equitable right to the whole land 
thus surveyed and described; a title upon which he could recover, 
against any party claiming under a junior grant, any portion of the 
Jand included within the boundaries of such survey. Not only so, 
but he became authorized to have his title evidenced by a patent de- 
scribing the land precisely as surveyed, and to compel’ the commis- 
sioner of the general land office to issue it to him. Commissioner 
General L and | Office v. Smith, 5 Tex., 471. 

If, on the other hand, there was an error in the survey, , the law 
pointed out the course to be pursued by the commissioner in order 
to have the same rectified, and as he did not pursue such course, we 
must presume that there was no necessity for his so doing. The 
law nowhere recognizes his right to change the calls of the field 
notes, or leave out any portion of them, soas to grant to the 
patentee a different tract of land from that actually run out by the 
surveyor. 

There can be no doubt but that Price or his vendees could have, 
recovered against Ward or his vendees upon the certificate and the 
land surveyed by virtue of it, before the issuance of the patent. 
There can be no doubt, also, but that they were entitled to a patent 
describing the land exactly in accordance with such survey, and 
could have compelled the commissioner to issue it to Price. ILow, 
then, can they be debarred from such recovery by a mere failure on 
the part of the commissioner to perform the ministerial duty of 
issuing the patent in accordance with the survey? 

As between Price and the government he would certainly be en- 
titled to the land surveyed, and to have the whole of it patented to 
him. If as to third parties he is deprived of his right to claim any 
portion of it, because the patent fails to include it, this must occur 
by reason of want of notice to them of the true boundaries of the 
land as described in the original survey. What effect such want of 
notice might have upon the rights of the patentee, it is not neces- 
sary to consider in this case. 

The interested parties had full notice of the true boundaries of 
the land long before they made any location upon that part claimed 
to be vacant. Rainey, who did the locating, was at the time surveyor 
of the county and custodian of its land records, and had been for a 
long period of time after the Price survey was made, its field notes 
filed, and its shape delineated upon the county map. The deed 
from Price to Morrill describing the land as in the original field 
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notes had been on record in the county for twenty years. Adjoin- 
ing surveys called for its lines as shown by the map ‘and field notes, 
and no vacancy between it and them appeared to be open for loca- 
tion. Rainey, as he himself admits, whilst surveyor became inter- 
ested in making a location on a portion of the land as thus desig- 

nated, and, in order to create a vacancy, altered the county map so 
as to bring the upper line of the Price survey three hundred and 
twelve varas below where it was placed by the original field notes, 
but where it might well be located under the patent. Ile then 
placed the W ard certificate upon the vacancy for the benefit of 
himself and partner. These circumstances show that notice was 
brought home to the owners of the Ward certificate of all the 
rights of the owners of the Price tract, and they cannot profit by 
any discrepancies between the survey and the patent. 

In Barnard v. Goode, 44 Tex., 638, this court gave effect to the 
description of a line contained in the original survey as against that 
shown by the patent upon a conflict between the two. Upon the 
face of the patent it was evident that the survey would not close; 
whereas in the original field notes the lines formed a square. This 
was sullicient notice that the patent did not describe the land accu- 
ately, and necessitated *a search into the original survey for a 
proper description. It was a question of notice at last. In this 
case the claimants under the Ward grant were as fully aware of the 
defective description in the patent as if shown on the face itself. 

As to Bartlett there is no proof in the record that he ever paid 
anything for the land or received any deed for it, and he was fully 
aware, according to his own testimony, that there was a contro- 
versy as to the north line of the Price grant before he improved 
the land claimed by him. Ile is clearly not within the poatien of 
an innocent purchaser without notice. We think that, under the 
facts proven below, the court should have found that the land in 
controversy was within the lines of the Price survey. If the orig- 
inal survey was erroneous in its description of Price’s third corner, 
and the commissioner of the general land office had the field notes 
returned to the surveyor’s office and corrected, and if in conse- 
quence of such correction the call for Gooch’s corner was omitted 
in the patent, the appellee will have an opportunity of showing 
such facts upon another trial. 

As this disposes of the present appeal, it is hardly necessary to 
consider the question of Bartlett’s right to recover the value of his 
improvements. It may be added, however, that the evidence was 
not sufficient to show him a purchaser in good faith. In addition 
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to want. of proof of title or payment of purchase money, it does 
not appear that he was, at the time of improving, ignorant of the 
mistake for which the agreement was set aside. This was in sub- 
stance an action of trespass to try title, and Bartlett was entitled to 
recover therein the value of his improvements by bringing himself 
within the rule of the statute regulating such actions. There is no 
requirement that a plaintiff in such action shall tender the value 
of such improvements or lose his land. It is sufficient if he pay 
for them within one year after judgment. 

We conclude that the motion for a rehearing must be granted, 
and the former judgment of affirmance set aside, and the judgment 
below reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion deiivered March 16, 1883. ] 


On Morton ror Renearina. 


In this cause, on the 29th of Mareh, 1883, Sims & MeDonald, 
counsel for appellees, filed a motion to set aside the judgment 
granting a rehearing and reversing and remanding the cause, based 
on the alleged connection of the Ilon. Asa II. Willie, chief justice, 
with another cause, as counse! for Amos Morrill, which cause had 
been dismissed before the institution of this suit, but which involved 
the same issues, and title to the same property. Attached to the 
motion was a transcript of the proceedings in the suit referred to; 
but on inspection it appeared that the name of the chief justice was 
not signed to the petition in that case, but the name of Asa JW. 
Willie. Thesame name was found signed to the original petition, 
which was sent for by special order of the court, and forwarded to 
the supreme court for inspection. How this occurred will be ex- 
plained by the following affidavit of Amos Morrill, the appellant, 
filed in this cause March 30, 1883. 

From Morrill’s affidavit it appears that a name (doubtless intended 
for that of the chief justice, who was then a practicing lawyer at 
Galveston) was signed to a petition by Morrill without consulting 
him, or informing him of that fact, before or afterwards. The suit 
in which the petition was filed was begun in Clarksville, nearly 
four hundred miles from the residence of the judge. 


MORRILL’S AFFIDAVIT. 


“Having seen a petition of Sims & McDonald stating that the 
name of A. H. Willie is signed as attorney for the plaintiff in a case 
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wherein one Kelly was plaintiff and Bartlett and Rainey defend- 
ants, in Red River county, I hereby certify as follows: I brought 
that suit and signed the name of A. H. Willie as attorney. The cir- 
cumstances relative to the cause were, that several years ago, being 
the owner of sixteen labors of prairie land in Red River county, | 
sold a portion of it to Kelly, giving a warranty title. Two or three 
years after the sale Kelly informed me that Rainey claimed a por- 
tion of the land sold to him by me, and had ordered him off. After 
investigating Rainey’s claim, I concluded that the only way to 
ascertain the real owner was by a judicial investigation and decision. 
As I was warrantor, and believed myself to be better acquainted 
with the facts than any lawyer in Red River county, I was to all 
intents and purposes the real plaintiff, and determined to bring the 
suit myself for Kelly. But as the statutes of the United States did 
not authorize a judge to act as an attorney for another party in any 
court, it would be improper for me to appear as attorney for Kelly. 
After writing the petition, supposing there could be no objection to 
use the name of some attorney at law as attorney in the case, and 
agreeably to the courtesies existing among lawyers, there being no 
lawyer then present, and the name of Judge Willie being, the first 
one thought of, I signed his name as attorney to the petition, and 
really thought no more about it, and have not thought of it till I 
was reminded of it by the statement of Sims & McDonald. 

“T wish now to state that I never consulted with Judge Willie rel- 
ative to this matter, either before or since the transaction; never 
mentioned to him that I had such a case. And while I know that 
I have made myself liable to criticism for acting indisereetly, in not 
getting his permission to use his name, or informing him of it after- 
wards, there can be no reflection upon Judge Willie in adjudicating 
upon a different case involving the points at issue in the case above 
mentioned. Amos Morritt. 

“Subscribed and sworn to before me on this the 30th day of 
March, A. D. 1885. To which I certify, and add the impress of the 
seal of the supreme court, at Galveston, on this 30th day of March, 
A. D. 1883. Dan’. D. Artcutson, 

“Olk Sup. Court at Galveston.” 

On the 3d of April, 1883, Sims & McDonald forwarded the 
following letter to Associate Justice West, which was filed among 
the papers of the cause: 

“ OLrarksviLLE, Texas, April 3, 1883. 
“Judge C. S. West, Austin, Texas: 
“ Dear Sir — Your favor of the 30th ult. has been received. 
“In compliance with your request, we have had the district clerk 
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of this county to forward to the clerk of the supreme court at Aus- 
tin the original papers in the case of P. L. Kelly v. J. M. Bartlett 
et al. ; 

“We desire to state that we have never for one moment believed 
that Judge Willie ever had any conscious connection as counsel 
with this case. Judge Morrill ought, by all means, to have ac- 
quainted Judge Willie of the fact that he had appended his name as 
counsel to the petition. Yours truly, 

“Sims & McDonatp.” 


The motion for rehearing, after being considered, was disposed of 
in the following opinion: 


West, Assoctare Justicr.— This motion is in its effect an appli- 
cation for a rehearing. The object of it is to induce a reconsider- 
ation of the judgment of this court, rendered in this case on the 
16th of March last, reversing and remanding it. 

The only ground on which this motion is based is, that the chief 
justice of this court, who delivered the opinion and announced the 
judgment of this court, had been counsel of record for the plaintiff 
in the case of P. L. Kelly v. J. M. Bartlett ef a/., No. 4795, in the 
district court of Red River county, a case involving the same prop- 
erty and the same issues, the only difference being in the name of 
the plaintiffs. 

We have given the motion a careful examination, and have taken 
the proper steps to have before us all evidence that could shed any 
light on the facts or aid us in any manner in coming to a correct 
conclusion. 

The facts now before us, admitted by all parties to be true, and 
in fact uncontroverted, show that the chief justice, as a matter of 
fact, never had at any time any connection whatever with the case 
of Kelly v. Bartlett, and that his name was signed to the petition 
in that case without his knowledge, and the fact of the existence, 
even, of such a petition or suit was unknown to him until disclosed 
by the filing in this court of the motion now under consideration. 

The fact as to the manner in which his signature appeared to be 
attached to the petition in Kelly v. Bartlett is fully explained in the 
affidavit of the appellant on file in this case, and need not be further 
adverted to. 

The ground, therefore, upon which the motion is based is wholly 
untenable as a matter of fact. 

It may be that the motion may be so amended as to set up other 
grounds on which the parties may desire to rely. 
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For this purpose it will be held over, and the parties allowed 
twenty days from this date in which to amend their motion, should 
they desire to do so, by setting up any additional grounds on which 
they may rely, and the clerk will notify them of this order. 


Motion OVERRULED 


[Opinion delivered April 13, 1883.] 


{Nore.— It may be proper to state that the chief justice, by his own request and 
desire, took no part in the consideration of this-motion. No amendment of the motion 
was made.— REPORTER. | 





Joun Woops v. J. M. Rosrnson. 
(Case No. 1499.) 


1. Grant—Construction.— The rules for the construction of grants, and for 
ascertaining their boundaries, are all designed to carry out the intention of the 
grantor; when that intention is manifest all e!se must yield to and be governed 
by.-it. e 

2, Dignrry oF caLts.— A call for an old marked line established on the ground, when 
the survey which calls for it was made, will control a call for distance. 

5. Sunvey.— Where asurvey calls for adjacent grants that bound it, without dispute, 
upon four or more sides, and where five of the corners of such survey are estab- 
lished, the boundaries of such survey must be determined by the calls for the pre- 
vious adjacent grants, and by a line run so as to establish the sixth and last corner 
as called for in the grant, and from tat corner run the closing lines, disregarding 
both course and distance, if absolutely necessary, so as to embrace within the lines 
of the patent all of the land lying between the adjacent surveys called for in the 
patent as constituting the outer boundaries of the grant. 

4. Same — Dieniry or catis.— A call for a corner which is ascertained by marked 
lines intersecting at such corner, will prevail over a call for distance. Buford v. 
Gray, 51 Tex., 331, followed. 


Error from Lavaca. Tried below before the Hon. Everett 
Lewis. 
The following plot of the J. C. Neil survey, and of the older 


. 
~ 


surveys surrounding it when it was made, and for which its field 
notes called, is all that is needed to a proper understanding of the 
opinion: 
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M. V. Kinnison, for plaintiff in error. 

I. The first class of calls which control surveys are natural objects, 
such as creeks, rivers, mountains, etc.; the second, artificial objects, 
such as marks, entries, marked lines, ete.; the third, course and 
distance. Bolton v. Lann, 16 Tex., 110; Booth v. Strippleman, 26 
Tex., 443; Booth v. Upshur, 26 Tex., 70. But a correct location 
consists of an application of any or all these rules to the particular 
case, and when they lead to contrary results, that must be adopted 
most consistent with the intention on the face of the grant. Hence 
there are many cases where course and distance will control natural 
marks and boundaries; as where it appears that these were inserted 
by mistake, or were laid down by conjecture and without regard to 
rule. Booth v. Upshur, 26 Tex., 67; Booth v. Strippleman, 26 Tex., 
441. There is no controlling call in a grant. Booth v. Upshur, 
supra. Certainly a lost call cannot control. Bass v. Mitchell, 22 
Tex., 294. 

II. If it be true that the original surveyor of the Neil survey ex- 
tended actually the north line of said survey to the Horton east line, 
then he must have done so without regard to rule; for following the 
rules, he would then have been compelled to run his next line (the 
direction of which was south) into and through the Daniels league, 
the oldest survey in that section, and surely no surveyor could have 
been guilty of such an absurdity; and even then could not have 
reached the beginning point of the Neil survey. The resurvey of 
the J. C. Neil by the witness II. H. Russell, and the planting of the 
rock for corner opposite the beginning corner of said survey, makes 
a line which reaches the said beginning corner, and which being 
still further extended, is a prolongation of the east line of the 
Daniels or the west line of the J. B. Alexander, and until it reaches 
the Lavaca river. This reconciles all the lines, boundaries, etc., of 
all these old surveys, produces no conflict, and is, we respectfully 
submit, a proper survey under all the circumstances. 


No brief for defendant in error has reached the Reporter 


West, Associate Justice.— This is a suit brought by plaintiff in 
error to recover thirty-six and two-thirds (36%) acres of land, pat- 
ented in April, 1881, and to which he has a chain of title. 

The defendants claim that the land at and long before the date 
of plaintiff's patent had been granted to J. C. Neil’s assignee, under 
whom they hold. There is no question as to the mesne convey- 
ances of either party. The case was tried without a jury. 

Vout. LVIII— 42 
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The patent to J. C. Neil’s assignee, under whom the defendants 
claim, was issued on January 21, 1858, and that of Spence, under 
whom the plaintiff claims, in April, ISS. As, all other things being 
equal, the elder grant must prevail, the vital question, then, is, 
were the thirty-six and two-thirds (36%) acres in suit inclosed within 
the ambit of the Neil survey when plaintiff's patent issued? If it 
was, then the judgment of the court below, which answers the 
question in the affirmative, was correct; if not, it must be set aside. 

The field notes of the Neil survey call to begin at the northwest 
corner of the J. Bb. Alexander survey, which has as its northwest 
corner a known and established point in the Daniels east line, on 
which the Neil survey corners. Its south line is in part common to 
it and the J. B. and Samuel Alexander surveys. This south line is 
also well known, and its second corner, being its southeast corner, is 
carefully marked by bearing trees, ete., and is found on the ground 
and is called for at the point where this south line of the Neil sur- 
vey intersects the east line of the Lyons survey, also a survey whose 
lines and corners are known. It then runs north with the Lyons 
east line to the southeast corner of the P. Price survey, where was 
established a corner common to the Neil and Price surveys, and on 
the Lyons east line, and also known. The line then runs west with 
Price’s south line until it reaches Price’s southwest corner, which is 
also known. It then runs north with Price’s west line until it strikes 
Price’s northwest corner, which is also carefully marked with bear- 
ing trees, etc., and well known, and is the point where this line last 
mentioned, being a line common to the Price and Neil surveys, in- 
tersects the south boundary line of the Woods grant of three-fourths 
(2) of a league, being an old and well-defined survey, cultivated and 
occupied for twenty-five or thirty years past, with its west line and 
corners all well known or very easy to be ascertained. From this 
jast-named well known point in the south line of the Woods survey 
the Neil line runs west according to the calls of the patent, until it 
strikes the east line of the Horton survey, and there it has a corner 
in common with the Woods grant. This last line is in the prairie, but 
the patent calls for the corner in the east line of the Horton survey, 
giving course and distance, and this east line of the Horton, which 
is also the west line of the Woods survey, is a marked line, and is 
well known and easily found, and for many years fences have been 
built and farms laid out and inclosed with reference to its known 
locality, and the line can be easily traced on the ground, and the 
point where the Neil north line intersects it is capable of ascertain- 
ment. From this point, being the northwest corner of the Neil 
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survey, the patent calls for a line running south with the Horton 
and Daniels east line to the beginning point of Neil’s grant, 
which, as was said before, is at the northwest corner of the J. B. 
Alexander survey on the east line of the Daniels grant. The small 
strip of thirty-six and two-thirds (36%) acres in controversy lies in 
the northwest corner of the Neil survey. In running the north line 
of the Neil survey from Price’s northwest corner, along the south 
line of the Woods grant, the call for distance is exhausted, not only 
before the corner in Horton’s east line is reached, but even before a 
point is reached in Woods’ line, which would be opposite the begin- 
ning point of the south line of the Neil survey. This north line of 
the Neil survey being in the prairie, and of course unmarked, and 
the corner also undesignated by any natural object, the plaintiff 
contends that the northwest corner of the Neil grant, instead of 
being established on the Horton east line as called for in the patent, 
the call for distance in the grant being more than exhausted, and 
the southwest corner itself not found, and the Horton east line not 
reached, must be established in the prairie at a point opposite its 
original beginning corner, where the Daniels east line, which is also 
called for in the grant as part of the west line of the Nil survey, 
if extended in a northerly direction, would intersect the south line 
of the Woods grant at a point in the prairie where the plaintiff 
seeks to fix the northwest corner of the Neil grant. 

The Neil survey is then closed, according to this theory of the 
plaintiffs, by running a line south, disregarding entirely the call in 
the Neil grant for the Horton east line, until the Daniels east line 
is reached, and then following the Daniels line, also a well-known 
line, to the point of beginning at J. B. Alexander's northwest cor- 
ner. If this is done, the calls in the Neil patent for its northwest 
‘orner in the east line of the Horton grant will be disregarded, as 
well as the call in the patent for the Horton east line as constituting 
: part of the west boundary line of the Neil grant. From this it 
would result that the small strip in controversy will be outside the 
boundaries of the Neil survey and would belong to plaintiff. The 
reason given by the plaintiff in error for insisting on the location of 
the ground of the Neil survey in this manner, is that by it the Neil 
grant gets its fuil complement of land, and the survey closes prop- 
erly and lawfuily, whereas, if it is extended according to the calls 
of the patent to the Horton east line, not only the call in the grant 
for distance must be disregarded, but that on running south along 
the Horton east line, instead of striking the Daniels east line as 
called for and then running with it according to the patent, we will 
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in fact strike the Daniels north line, which is not called for in the 
grant, at a point on that line two hundred and three (203) varas 
distant from the Daniels east line'which is called for, and by con- 
tinuing the course and distance called for in the grant south, the line 
so run will disregard the call of the grant for the Daniels east line, 
and will throw the Neil grant in conflict with the Daniels grant, 
and will exhaust itself on that survey, and will never reach either 
the Daniels east line or its own beginning corner, but will terminate 
at a point within the Daniels grant two hundred and three (203) 
raras west of the actual beginning corner of the Neil grant, which 
had already been ascertained and established on the ground at the 
northwest corner of the J. B. Alexander survey. 


This is the only difficulty that exists in locating the Neil survey 
on the ground. It arose evidently from the fact that the surveyor, 
when establishing the Neil north line in the prairie, without proba- 
bly tracing that line west beyond Price’s well-known northwest 
corner, assumed that the Horton east line was really nothing more 
than a continuous extension of the old Daniels east league line 
from its beginning point on the Lavaca river back in the prairie to 
the termination of the Ilorton east line. 

It seems, however, from this record, as a matter of fact, that the 
Horton east line is two hundred and three (203) varas west of the 
Daniels east line, and hence, the apparent difficulty in ciosing 
the Neil survey according to the calls in the patent without bringing 
it into conflict with the Daniels league. 

What rules of law, then, shall be applied to the facts in order to 
locate properly on the ground the Neil survey, for on its true loca- 
tion the whole case turns? The calls on the face of the Neil patent 
are such that to fulfil them all, the land inclosed within its metes 
and bounds must have corners and lines in common with the J. B. 
& S. Alexander, Lyons, Price, Woods, Ilorton and Daniels grants. 
This is apparent from the calls in the patent itself. It was clearly, 
from the terms used in that instrument, the purpose of the state to 
grant to Neil or his assignee all the land contained within the 
space between the boundaries of the seven above-named surveys, all 
of which were grants from the state, and their relative positions to 
each other on the ground known and well defined, when the Neil 
patent was issued. 

The rules for the construction of grants, and for ascertaining their 
boundaries, which have from time to time been announced by the 
court and have been acted on in establishing their lines, are all de- 
signed for the purpose of carrying out the intention of the grantor. 
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When this intention is once made manifest, all else must yield to 
and be governed by it. Robertson v. Mosson, 26 Tex., 248; Swisher 
v. Grumbles, 18 Tex., 164. 

The, question here is, whether this survey ought not to be closed 
in the manner contended for by plaintiff, and the call in the Neil 
patent for a corner on the Horton east line disregarded and its true 
northwest corner established in the prairie at a point two hundred 
and three (203) varas distant from that line? If at the time of the 
grant to Neil,the Horton east line had never been run, or if it had 
not been marked and identified on the ground at that date, then 
the call in the patent for course and distance from the well-estab- 
lished northwest corner of the Price grant would prevail over the 
call for a mere hypothetical or imaginary line in the prairie. Booth 
v. Strippleman, 26 Tex., 436. But this is not at all the case here; the 
Horton east line is no imaginary line, but was an old line actually 
marked on the ground when the Neil patent was issued, and its 
location and close proximity to the line then being established was 
undoubtedly in the mind of the surveyor of the Neil land, who was 
then the authorized agent of the government employed to ascertain 
its location; and though this northwest corner itself was not in 
fact established on the ground, yet the fact that it was at the 
point in this old marked line where an extension of the boundary 
line common to the Woods and Neil grants would intersect it, made 
it very easy of ascertainment. 

Under such circumstances, for the purpose of carrying out the 
intention of the grantor, this call for the Horton line must con- 
trol the call for distance, the last being in fact the weakest and 
most unreliable of all the classes of calls. MeCown v. Hill, 26 Tex., 
359; Stafford ». King, 30 Tex., 257. 

Another rule of law that is also applicable to the facts of this 
case is, that where a survey calls, as does the Neil survey, for the 
adjacent grants that bound it, without dispute, upon four or more 
sides, and where five of the corners of such survey are established, 
the boundaries of such survey must be determined by the calls for 
the previous adjacent grants, and by a line run so as to establish the 
sixth and last corner as called for in the grant, and from that corner 
run the closing lines, disregarding both course and distance, if abso- 
lutely necessary, so as toe »mbrace within the lines of the patent all 
the land lving between the adjacent surveys called for in the patent 
as constituting the outer boundaries of the grant. Jones v. Bur- 
gett, 46 Tex., 285; Duren v. Presberry, 25 Tex., 512; Anderson v. 
Stamps, 19 Tex., 460; Johns v. Schultz, 47 Tex., 579. 
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A call for a corner, which is ascertained by marked lines inter- 
secting at such a corner, will prevail over a call for distance and quan- 
tity. Buford v. Gray, 51 Tex., 331. 

Applying these rules to the case in hand, the district judge rightly 
held that the lands claimed by plaintiff under the patent to Spence 
had been previously appropriated, and constituted a part of the land 
inclosed within the limits of the grant to Neil. The judgment is 
affirmed. 

AFFIRMED. 

[Opinion delivered February 6, 1883.] 





Jutius Espey er au. v. Hemennemer Bros. 
(Case No. 1540.) 


1. ATTACHMENT.— When, in a suit by attachment to secure a debt due on promissory 
notes, the defendant's right to a credit, resulting from a partial payment, is ad- 
mitted, but the date of such payment is not averred either in the petition or affi- 
davit, the attachment cannot be sustained and the writ of attachment should be 
quashed. 

2. Same.— Though the presumption of law in a suit on a promissory note, where the 
date of a partial payment is alleged, would ordinarily be that it occurred on the 
day of the execution of the note, no such presumption will obtain in suits by at- 
tachment. ‘The requirement of the statute, that the amount of the demand shall 
be stated in the affidavit, must be strictly observed; and this is not done when, by 
an omission to state the date of an acknowledged credit, there is nothing by which, 
in computing interest, the amount due may be certainly determined. 

3. CASES DISTINGUISHED.— This case distinguished from Morgan rv. Johnson, 15 Tex., 
568, which held that the affidavit for attachment was sufficient if it alleged that 
the defendant was ‘indebted to the plaintiffs in the several sums of money men- 
tioned *’ in the petition. It is also distinguished from Wright v. Ragland, 18 Tex., 
298, which sustained an affidavit to the effect that the defendant was justly indebted 
to plaintitf in a specified sum besides interest, because, the principal debt and rate 
of interest being stated, the interest was of certain ascertainment. 

4, ATTACHMENT.— The statement required by the statute as to the amount of the in- 
debtedness in proceedings by attachment, must be as carefully set forth as any 
other in the affidavit. The clerk who issues the writ must state in it the amount, 
and this he cannot do by reference to legal presumptions arising on facets stated. 

5. Evipence — VARIANCE.— In attachment proceedings to recover the amounts speci- 
fied in several promissory notes, it was alleged that the defendants contracted in 
the notes to pay ‘“‘ten per cent. as attorney's fees on the respective amounts of 
said respective notes, in case suit or suits had to be brought thereon to collect the 
same or either of them, and in case defendants made default in payment of either of 
them.’’ A note offered in evidence provided only for the ten per cent. attorney's 
fees upon the amount of that particular note. Held, that the variance was fatal 
and the note properly excluded. 














1883. ] Espey vy. Hemennemer Bros. 663 





Argument for the defendant in error. 





Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 


Scott & Levi and McLemore & Campbell, for plaintiff in error. 


Robert G. Street and A. N. Mills, for defendant in error. 

I. “ That the court erred in overruling the motion to quash the 
writ and proceedings in attachment in the cause ” is not “a distinct 
specification by the plaintiff in error of a ground on which he 
relies” for reversal. R.S., art. 1037; Rules of Supreme Court, 23, 
24, 25 and 26; Pierson v. Flanagan, 52 Tex., 256; Carter v. Roland, 
53 Tex., 544; Flanagan v. Womack, 54 Tex., 45; Green v. Dallahan 
et al., 54 Tex., 285; H. & T. C. RR. R. Co. v. Shafer, 54 Tex., 641. 

Il. The assertion (first proposition of plaintiff in error under first 
assignment), “the affidavit for attachment does not state that de- 
fendants are justly indebted to plaintiff, nor the amount of the 
demand, as required by law;” and the assertion (second proposition 
under first assignment), “the petition of plaintiffs, which is made 
part of the affidavit for attachment, and the said affidavit taken as 
they are made together, are confused and contradictory in their sev- 
eral statements, in so much that it is impossible to ascertain therefrom 
what amount of indebtedness is owing by defendants to plaintiff, or 
for what amount a writ of attachment should issue, and there is no 
certainty as to what is the amount of the demand for which the 
writ of attachment is sought; ” and the assertion (fourth proposition 
under first assignment), “the writ of attachment issued herein is 
not the writ which the bond in attachment was given for, in this, 
that the said bond is given for the issuance of a writ which will 
accord with the affidavit and petition, and be for the same amount 
as the demand sued for and sworn to; and the said writ does not 
accord with said affidavit and petition, but is for another and wholly 
different amount from the demand sued for and sworn to,’— are 
none of them propositions or statements of points under the assign- 
ments relied on, but are “merely the assertion or atlirmation of a 
principle or rule of law, or some matter of fact,” and are “ not the 
propounding or affirming of some matter or thing done in the court 
below embraced in the particular assignment of error under which 
the proposition is made, for which the judgment should be reversed.” 
Supreme Court Rules, 30, 31, 32, 33 and 34; Shanks w. Carroll, 50 
Tex., 20. 

IIL. In asuit on a promissory note where the affidavit states that 
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“the defendant is justly indebted to the plaintiff,” and by way of 
stating the amount of the demand fully describes the note, giving 
its amount, rate of interest specified, the date from which interest 
is to be calculated, in short, giving all the data by which the amount 
of indebtedness at the date of the filing of the suit becomes merely 
a matter of calculation —a necessary conclusion,— and does not 
otherwise undertake to state the amount of the demand, there is 
substantial and sufficient compliance with the provision of our stat- 
ute regulating attachment proceedings, requiring the plaintiff to 
make affidavit “stating that defendant is justly indebted to the 
plaintiff, and the amount of the demand.” Marshall v. Alley, 25 
Tex., 344; Morgan v. Johnson, 15 Tex., 568; Drake on Attach- 
ments, 107; Kennedy v. Morrison, 31 Tex., 207; Sayles’ Pr., § 351, 
and authorities there cited. 

IV. There is no confusion or contradiction in the statement of 
the amount of the indebtedness in the aflidavit and petition; none 
pointed out by the plaintiff in error in his motion to quash, in his 
petition for new trial, in his assignments of error, or by the prop- 
ositions made in his brief, and mere surplusage will not vitiate. 
McMahan ». Boardman, 29 Tex., 170; Drake on Attachments, $ 107; 
Sayles’ Pr., § 351, and other authorities there cited. 

V. That the writ of attachment issued for less than the amount 
claimed in the petition or set forth in the affidavit is not ground for 
quashing the attachment on motion of the defendant. 

VI. The allegation in the petition (there being no attempt to set 
out the notes in we verba, but only to charge them according to 
their legal effect), that the notes provided for the payment “of at- 
torney’s fees at the rate of ten per cent. if suit had to be brought 
to collect the same,” is sustained by the production of notes prom- 
ising to pay, in addition to principal and interest, “ten per cent. 
attorney fees, if collected by law.” 





Wii, Curer Justice.— This suit was brought below by appel- 
lees, Heidenheimer Bros., against the firm of Julius Espey & Co., to 
recover the amount of four notes described in the petition substan- 
tially as follows: One for $1,000, due two months after May 23, 
1881, with interest at ten per cent. from that date, also attorney’s 
fees at the rate of ten per cent. if suit had to be brought to collect 
said note; another dated May 23, 1881, for $1,000, due three months 
after date, with like rate of interest from its date till paid, and with 
the same condition as to attorney’s fees; another for $1,000, of 
same date and due four months after date, with like rate of interest 
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from date, and same condition as to attorney’s fees; another for 
$1,113.31, of same date, due five months after date, with like rate of 
interest and same condition as to attorney’s fees. 

It was alleged in the petition that the firm ‘contracted in said 
notes to pay ten per cent. on the respective amounts of said respective 
notes in case suit or suits had to be filed thereon to collect the same, 
or either of them, in the ecurts of the country, and in case defend- 
ants made default in the payment of either of them, which default 
has been made in the payment of the first three notes above set 
out.” The petition further alleged that by the making execution 
and delivery of said notes by defendants in manner and form afore- 
said to said plaintiff, they have become and are indebted to plaintiff 
in the respective sums of money specifically set forth therein, and 
ten per cent. interest per annum on said respective sums of money 
from the respective dates of said notes, together with ten per cent. 
on the respective amounts of said notes as attorney's fees, as above 
set forth, with the exception of the last note above set out, which is 
not vet due.” 

The petition further alleges that plaintiffs below were forced to 
employ an attorney at law to sue upon the three first notes, on 
account of the default of Espey & Co. to pay them, and that said 
attorney’s fees were due and unpaid. It also alleges “ that the de- 
fendants are entitled to a credit of 8418.73 on the note first due, 
being a balance due them on open account.” 

An attachment was praved for and an affidavit made for obtain- 
ing the issuance of it. This affidavit sets forth that the allega- 
tions of the petition are true, and that the defendants are justly 
indebted to plaintiff in the sum of $3,000 principal, contained in 
three promissory notes, each for the sum of $1,000, each dated 
May 23, 1881, one due and payable in two months after date, one 
due and payable in three months from and after its date, and one 
due and payable in four months from and after its date, and each 
bearing interest at ten per cent. per annum from their date until 
paid, and ten per cent. on each note for attorney’s fees in case said 
notes or either of them had to be sued on to collect the same by 
law; said first note becoming due is entitled to a credit of S418.73, 
and said three notes are due and unpaid; and that defendants are 
further justly indebted to him in the further sum of $1,113.31 and 
interest contained in their promissory note dated May 23, 1881, 
due and payable in five months from its date, bearing ten per cent. 
interest from its date until paid, and stipulating for payment of ten 
per cent. if suit has to be brought thereon. The affidavit then pro- 
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ceeds to allege one of the causes for attachment set forth in the 
statute. Bond having been given, the clerk issued writ of attach- 
ment in the form prescribed by law commanding the proper officer 
to seize property enough to make the sum of $3,694.58 and _ costs, 
and property was seized under it to the amount of $3,393.30, 
which was replevied by defendants by giving bond for its value. 
The defendants below moved the court to quash the attachment for 
several reasons, among others because the affidavit did not state 
the amount of the demand; because the petition and affidavit are 
confused and contradictory in their several and respective state- 
ments, and from them the amount for which the attachment was 
prayed could not be ascertained, because it could not be ascertained 
from the petition or affidavit what part of the debt the writ was 
issued to secure, and because the writ issued for a different amount 
from that sued for and sworn to, ete. 

Defendants pleaded a general denial and other pleas not neces- 
sary to recite. Subsequently two of the members of the firm of 
Espey & Co., Becker and Weete, confessed judgment, which was 
entered accordingly, and the cause proceeded between appellees and 
Julius Espey. The motion to quash was overruled by the court, and 
the parties went to trial. During the trial plaintiff below offered 
in evidence four notes, to the introduction of which defendants ob- 
jected, because they were variant from the notes described in the 
petition, these having been alleged to contain a stipulation and 
contract to pay ten per cent. on the respective amounts of said re- 
spective notes in case suit or suits had to be filed thereon to collect 
the same, or either of them, in the courts of the country, and in case 
defendants made default in the payment of either of them, whereas 
the notes offered in evidence contain no such stipulation or contract. 
This objection the court overruled and the notes were read, and the 
defendants excepted. In each note defendants promised to pay ap- 
pellees the sum of money mentioned in it, at their office in Galves- 
ton, with interest from date until paid at the rate of ten per cent. 
per annum, and ten per cent. attorney’s fee if collected by law. 

Verdict and judgment were for plaintiffs for $4,462.81, and 
against the sureties on the replevy bond for the value of the prop- 
erty seized under the attachment. A motion for a new trial having 
been overruled, an appeal was taken by Espey, and a writ of error 
sued out by the sureties on the replevy bond. The only assigned 
errors which it is necessary to notice are, the first, relating to the re- 
fusal of the court to quash the attachment; and the third, relating 
to the admission of the notes in evidence. 
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As to the first: from the allegations of the petition, taken in con- 
nection with the statements of the affidavit, the inference is that the 
indebtedness for which the attachment was sued out, was the princi- 
pal due upon four promissory notes, and interest thereon, léss a 
credit of ais. 30 to be placed on the first note, and ten per cent. 
attorney’s fees on the matured notes, leaving it doubtful as to 
whether « or not these fees were claimed on the | note not due. Two 
elements of uncertainty enter into this statement of the amount of 
the indebtedness: one arises from the want of any averment as to 
the time when the credit occurred; the other as to the gross amount 
of attorney's fees claimed. 

Admitting that by stating the amount of principal, and the rate 
per cent. of interest upon each, together with the length of time for 
which this is to be calculated, enough is known from which to 
estimate an indebtedness when there are no credits to be deducted, 
is such an indebtedness alleged with sufficient certainty when a credit 
is admitted, but the time when it accrued is not stated? Whena 
note is running upon interest, and a payment is made upon it, the 
amount due upon such note at any given time depends upon the 
date when the payment was made. For instance, the amount due 
upon these notes, if the credit of $418.62 is allowed at the date of 
the first one, is some $15 less than if the credit is allowed as of the 
time of bringing suit. It may be urged that the presumption of 
law, in case of a failure to alles > the date of the payment, would be 
that it occurred on the day of the execution of the note. This may 
be so, but in affidavits for attachment we can indulge in no pre- 
sumptions. It is a stringent proceeding, and a strict compliance 
with the statute that permits the process to be used, must in all 
cases be exacted. The first requisite of the statute is,that the affi- 
davit must state that the defendant is Justly indebted to the plaint- 
iff, and the amount of the demand. R.S., art. 132. Is that amount 
stated when we are compelled to go outside of the affidavit, and 
not only calculate the ‘interest upon notes sued on, but conjecture 
or presume that payments on them were made at certain times, 
when there is no allegation to that effect in the affidavit? 

In the case of Morgan v. Johnson, 15 Tex., 568, this court sus- 
tained an allidavit which stated that the defendant was indebted 
to the plaintiff in the several “sums of money mentioned ” in the 
petition. The case is not reported in such way as to inform us how 
these suis were stated in the petition, but from the language of 
the court in deciding the cause we must conclude that the several 
sums due were “expressly and definitely ” stated. The only ques- 
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tion in the matter seemed to be, whether or not it was necessary to 
repeat such express and definite allegations in the affidavit. This 
case is then authority to the point only that a statement of sev- 
eral definite sums as the indebtedness is sufficient without adding 
them up. 

In Wright ». Ragland, 18 Tex., 289, it was held that an affidavit 
to the effect that the defendant was justly indebted to the plaintiffs 
in a certain sum besides interest, was sufficient, because the interest 
could be easily ascertained, being a mere matter of calculation. This 
is as far as any of our decisions have gone to sustain such affidavits, 
when the exact amount due at the time of suing out the attachment 
has not been stated in the affidavit, and in view of subsequent decisions 
we feel no disposition to relax the rule any further. 

In the subsequent case of Marshall v. Alley, 25 Tex., 342, where 
the affidavit stated that the defendant was justly indebted in the 
sum of $2,000, and set out a note made by defendant to plaintiff, 
and gave its date, when due, amount for which it was given, and 
rate of interest, together with the date and amounts of two pay- 
ments made upon it, the court held that the attachment was rightly 
dissolved, 

The reasons given for the decision apply much more strongly to 
the present case. The court said that the amount of indebtedness 
“could be arrived at only by calculation founded upon statements 
of the petition of the amount of the note sued on and the pay- 
ments and credits to which it is entitled.” There the dates of the 
payments were alleged; here we have to resort to a presumption to 
arrive at the one to be made on the note first due. <A literal ad- 
herence to the statute was exacted there as being just as easy as a 
virtual compliance, and we feel disposed to hold the parties suing 
out the writ in this cause to a strict following of the terms of the 
attachment law, or a far more substantial one than the pleadings 
and affidavit show. 

The averment required as tothe amount of the indebtedness is just 
as important as any other in the affidavit. Drake on Attachments, 
§ 95. There would be no hesitancy in holding void an affidavit 
that set forth facts from which the law presumes that a person is a 
non-resident, or has fraudulently disposed of his property, or any 
other cause of attachment, inferentially instead of directly stated. 
The clerk who issues the attachment must state the amount in the 
writ, and in order to do so must not be compelled to resort to pre- 
sumptions of law with which he is not always acquainted. In this 
case the attachment was issued for $3,694.88, which was arrived at 
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by adding together the several sums of the principal due on the notes, 
and deducting therefrom the amoun* of payment. This was not the 
sum sued for, nor the amount of indebtedness alleged, but at least 
S450 less than that amount. As to the attorney’s fees, the petition 
and affidavit leave it very doubtful as to the sum claimed for them; 
whether ten per cent. upon the amount of principal, or of principal 
and interest added, and whether or not this was to be calculated 
upon all four of the notes, or upon three of them only. With 
all these matters left in such a state of uncertainty, an attach- 
ment could not be sustained, and the writ should have been quashed 
by the court below. 

As to the question of variance, the plaintiff's pleadings alleged 
that the defendants contracted in said notes to pay ten per cent. on 
the respective amounts of said respective notes, as attorney’s fees, 
in case suit or suits had to be brought thereon to collect the same, 
or either of them, and in case defendants made default in the pay- 
ment of either of them. If this were the reading of the notes, 
then in default of the payment of one of them, the attorney’s fees 
became due upon all. When the notes are produced in evidence, 
each one is found to provide for the payment of the attorney’s fees 


upon the amount collected by law upon that particular note. Ac-- 


cording to the allegation, if suit had to be brought on either note, 
plaintiff became immediately entitled to an additional ten per cent. 
on all the others, as well as on the note sued on. According to the 
reading of the notes offered in evidence, he was entitled to recover 
this per cent. only upon the note upon which he was forced te bring 
suit. This was a fatal variance, and the note should not have been 
admitted in evidence under the pleadings. 

The judgment below must be reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Opinion delivered February 9, 1883.] 





W. B. Kine & Co. v. T. B. & Ins. Coxpany. 
(Case No. 1554.) 

1. Bartment.— The parties in interest may regulate in advance the remedy which the 
creditor must resort.to in subjecting property pledged to the payment of the debt 
which it is hypothecated to secure. 

2. Same.— The holder of property pledged for the payment of a debt may sell it, after 
reasonable notice, at public auction to liquidate the debt, unless the character of the 
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property be such as to rais? the presumption that the parties intended that it 
should be used in some other way to raise money if necessary; as in the case of a 
bill of exchange or promissory note soon to mature. 

3. BarnMent — Fact case — PLEApDING.— See opinion for allegations in an answer 
held not sufficient to show a waiver on the part of the pledgee of his right. to sell, 
in default of payment, bonds hypothecated to secure the debt. 

4. PLeEapine.— When no time is stipulated for the payment of debt secured by a 
pledge of property, the law will, in the absence of something from which a contrary 
presumption would arise, presume that the payment is to »e made on demand. 

}. Same.— The holder of property hypothecated for debt, having a legal right to sell 
on notice after demand, no time being fixed for payment, may sell it at public auc- 
tion, and is under no legal obligation to wait until a depressed money market is 
better in order to obtain a higher price for the thing pledged. The parties will be 
presumed to have bad in view the risk of fluc: uation in the market when the pledge 
was made, 

6. PLeaprne.— See opinion for pleading alleging the violation of a contract with re- 
gard to the rate of interest to be paid on a debt secured by a pledge,to which a 
demurrer was improperly sustained. 


Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 


Wheeler & Rhodes, for plaintiffs in error. 

I. The effect of the demurrer being to admit as true every allega- 
tion of the answer, we submit the same presented a complete defense, 
as well as a good affirmative cause of action in reconvention. 

Il. The debt was not due; reasonable notice was not given, or 
sufficient time given, in which to redeem. 


George FE. Mann, for defendant in error. 


Srayton, Associate Justice.— This action was brought by the 
defendant in error against the plaintiff in error to recover a balance 
alleged to be due on two loans, after deducting therefrom the pro- 
ceeds of certain bonds of the Gulf, Colorado & Santa Fe Railroad 
Company, which had been deposited by plaintiff in error as a 
pledge to secure the loan. The petition contained no averment of 
any express agreement that the pledgee might sell the bonds in the 
event of failure of the pledgor to pay the debt upon-demand, but 
alleged that after demand for payment, notice thereof having been 
given to the pledgor, the bonds were sold in the city of New York 
at public auction, and the proceeds of sales applied to the payment 
of loan, interest, etc., which left due on November 3, 1881, a bal- 
ance of $2,695.25. 

The petition also alleged that interest was to be paid on the loans 
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at the rate of six per cent. per annum to date of demand, and that 
on the Ist day of September, 1881, the first loan, amounting to 
$56,000, was demanded, and that on the sixth day of the same month 
the demand was made for the second loan, which amounted to 
$30,000. Interest upon the loans from the time of demand, was 
claimed at the rate of eight per cent. per annum. 

The account as stated in the petition, rates of interest at different 
times, and manner of appropriating money received from the sale 
of bonds, is set out in an exhibit, which is made a part of the peti- 
tion, as follows: 

Exuipit A. 
W. B. King & Co. in account with Texas Banking & Insurance Co., Galveston, Texas. 
1881. 


July 1. To loan on forty-seven G., C. & 8. F. R. R. bonds of 


PE MN athe nnn sees kee de cee Khana een ee $56,000 00 
Sept. 1. To interest to date at six per cent.... ........... 560 00 
Oct. 1. Tointerest to date at eight per cent............ ca 473 18 


Tocharges paid by Bank of New Ycrk on sale of 
above bonds: 





DE © TOO 6 on k 4 44k sendaccanns ene $127 10 
BE GS 60ckn 00 6nsssccnebeseteecensa ius 15 00 
TEs pncdneennoecees chsscengabedoed $57,175 28 
Oct. 8. By proceeds of above forty-seven bonds sold in New 
York by Bank of New York................. ices 51,935 00 
Leaving balance due this bank in the matter of the 
ONE, CONTE 2 oo anc cae tneces. senncens as "i $5,240 28 
To interest on $5,240.28 at eigut per cent. from Oc- 
tober 6 th Mowewiee Bo. cc.ccccccnssccacvcccos 50 28 


$5,270 56 








1881. 
Aug. 1. To Joan on thirty bonds, same as above.........-. $39,000 00 
Sept. 6. To-interest from August 5th to date on above loan 
OR RE UE ES « 0s ws esas end secedceenesss: 125 00 
Nov. 5. To interest to date at eight per cent.............. 415 40 
To charge paid by Bank of New York on sale of 
above thirty bonis — auctioneer’s tees........... 84 32 
Pa o's ds vey aeteedabiessvescioers $30,624 72 
Nov. 3. By proceeds of above thirty bonds sold in New 
ee BIR 0.535 6s 5 0n000d000'seessas eenee 22, 200 00 


Leaving balance due W. B. King & Co. in this 
MR EE ic sbwcieicksns diene kone avgdhise eae 9,575 28 


=9* 


—_—— 





Leaving balance due this bank November 3, 1881, 
Weis cebbbavens ns saenadaocse ror err. ee $2,695 28 
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The answer alleged the loans as charged, and that the same “ was 
upon the following express terms and conditions: that this defendant 
should have the use of said money at the rate of six per cent. per 
annum until the 1st day of October, 1881, and thereafter at the rate 
of eight per cent. per annum, there being no time stipulated spe- 
cifically when said money so advanced, and no authority delegated 
to said plaintiff to sell said bonds to repay said money by it ad- 
vanced thereon, should be repaid to said bank.” 

After admitting the demand and notice, the answer alleged that 
the defendant “importuned said plaintiff not to sacrifice said se- 
curities; at the same time offered to pay the interest on said loan to 
date, and protesting against a sacrifice of his securities at a time 
when it was next to impossible to borrow money on any terms; at 
the same time reminding said plaintiff that it held no instrument 
of hypothecation or other authority to sell said bonds held by it, 
and that said money advanced by it was not due.” 

The answer further averred that the sale of the bonds by plaintiff 
destroyed the confidence which had theretofore existed in that class 
of bonds as good securities for the investment of capital, by reason 
of which, other parties, to whom the defendant had ponent other 
like bonds, seeing that the bonds were depreciating in value, adver- 
tised for sale the bonds of defendant which they held, and that to 
prevent their sale he had to pay a higher rate of interest, and 
ultimately had to sell the bonds which the parties held at a depre- 
ciated price, to settle the debts for which the bonds were hypothe- 
cated; for which he sought to recover damages as well as for loss 
which he claimed to have sustained by reason of the bonds which 
were scld not bringing as much as he claimed to be their market 
value. 

To the answer, demurrers general and special were filed and sus- 
tained by the court. There was a judgment for the plaintiff. 

The assignments of error are as follows: 

“First. The court erred in sustaining the plaintiff's demurrer to 
the amended original answer of the plaintiff in error filed in the 
honorable district of Galveston county, when said cause was called 
for trial, and in holding, in sustaining said demurrer, that the amended 
answer of plaintiff in error, defendant in the court below, showed 
that the money loaned on bonds deposited with it as collateral se- 
curity was payable in cash, and that after demand for said money 
sO loaned, that the defendant in error was authorized, without judi- 
cial or other proceedings, with plaintiff in error’s consent, to place 
said bonds so hypothecated on the market of New York, and force 








1883. | Kine & Co. vy. T. B. & Ins. Co. 673 








Opinion of the court. 








a sale thereof for whatever sum was obtainable therefor. Because 
said answer and plea in reconvention negatives any such authority 
on the part of the defendant in error in express terms, and shows 
that it was not in contemplation of either party that said loan should 
be called in the time that said money so loaned was demanded by 
the Texas Banking and Insurance Company of William B. King, 
and because said petitioners’ amended answer negatives the existence 
of authority in the defendant in error to make the sale of his bonds 
at public outery in the market of New York. 

“Second. The court erred in holding that the sale made by de- 
fendant in error of the bonds belonging to the plaintiff in error and 
deposited by him with it as collateral security for the money loaned, 
was a legal sale, the manner and place of said sale being fully stated 
and charged in said amended answer to have been made in New 
York as against the earnest protest of the plaintiff in error.” 

That parties by contract may regulate in advance the remedy 
which the creditor must pursue in subjecting property pledged to 
the payment of the debt which it is hypothecated to secure, cannot 
be questioned. _ 

The time, mode and place of sale may be so fixed; and it has 
been held that the parties may agree that the property may be sold’ 
without notice and at private sale upon default of pledgor to pay 
the debt. 

In the absence, however, of a contract regulating the matter, the 
person holding the-pledge, in default of payment, may, upon giving 
reasonable notice, sell the pledged property at public auction and 
appropriate the proceeds to the payment of the debt, unless the 
character of the thing pledged be such that the law will presume 
that it was the intention of the parties that money should in some 
other way be raised from the pledge; as in the case of a bill of ex- 
change or promissory note which matures in a short time. Schou- 
ler’s Bailments, 206-217. 

The rule is thus expressed by Wheeler, Justice, in Luckett. v. 
Townsend, 3 Tex., 131: “ But English law now is, that when the 
debt is due, the pawnee has the election of two remedies: he may 
have a judicial sale under a decree of foreclosure, or he may sell 
without judicial process, upon giving reasonable notice to the 
debtor. For the pawnee is not bound to wait for a sale-under a de- 
cree of foreclosure, as he is in the case of a mortgage of land. 
2 Kent’s Com., 581. But without any bill to redeem, the creditor 
on a pledge or mortgage of chattels may sell at auction, on giving 
reasonable opportunity to the debtor to redeem, and apprising him 
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of the time and place of sale.” 2 Kent’s Com., 582; 2 Story’s 
Equity, 1031-1034, and citations. 

We are of the opinion that the answer does not set up an agree- 
ment by which the plaintiff waived his right to sell the bonds upon 
default; but that. the legal effect of the answer is only to deny 
that the law conferred upon the plaintiff the power to sell, in the 
absence of any contract upon that subject. Such is the fair import 
of the language of the answer; and under the well known rule that 
the pleading is to be construed most strongly against the pleader, 
such we hold is the effect of the answer. If there was a contract 
between the parties which varied the general rule, it was incumbent 
upon the defendant to set it up. 

It is claimed that the money was not due at the time of the sale, 
and that therefore the sale was unauthorized, and that this was 
shown by the answer. Such is not the legal effect of the answer. 

The answer aileges that the defendant was to pay six per cent. 
per annum interest on the money until the Istof October, 1881, and 
after that he was to pay eight per cent., and that there was no time 
fixed for the payment of the debt. This is a sufficient averment, 
perhaps, that the money was not to be paid before the Ist of Octo- 
ber; but when there is no stipuiated time for payment, the law, in 
the absence of something from which a contrary presumption would 
arise, would presume that the payment was to be made upon 
demand. 

The answer does not allege that New York was not a proper 
place to sell the bonds, nor that they would have brought more in 
some other place; but upon the contrary, does allege that New York 
“was the center of capital of the United States.” Such a place 
would seem to be the proper one to sell such securities as are sought 
by investors of capital. The bonds were sold at.a rate above par, 
and the very best place to sell them would seem to be that piace 
where there was money seeking investment. 

The answer does not allege that the notice given of tie sale was 
too short, but only complains that the sale was made at a time 
when there was a stringency in the money market. 

As the plaintiff had the legal right to sell, it was not required to 
wait until the money market was better. The risks of fluctuations 
in the market the parties must be held to have contemplated when 
the pledge and debt were made, and if a sale became necessary, the 
defendant was only entitled to have it made at public auction at a 
proper place and after reasonable notice. 

The court, under the view we have of the case, did not err in 
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sustaining the demurrers in reference to any of the matters we have 
considered. 

We are of opinion, however, that the court did err in sustaining 
the demurrer to so much of the answer as denied that the defend- 
ant had agreed to pay eight per cent. interest upon the loans after 
demand for payment was made, and alleged that such rate of inter- 
est was to be paid only after the 1st of October, 1881. Upona 
part of the loan interest was computed from September Ist, and 
upon the residue from September 6, 1881, at the rate of eight per 
cent. per annum, and for this error of the court the judgment will 
be reversed and the cause remanded, unless the defendant in error 
files in this court, within five days, a remttitur of all interest at a 
higher rate than six per cent. per annum for the period prior to 
October 1, 1881. 

If this is done, the judgment will be affirmed at the cost of the 
defendant in error. 





AFFIRMED. 
[Opinion delivered February 10, 1883.] 


Chief Justice Witte did not sit in this case. 


{(Norre.— The defendant in error filed the remittitu on the day when the opinion 
was delivered.— Rerorrer. } 





Mrs. A. Bovurcier v. L. E. Epmonnson. 
(Case No. 1565.) 


1. Lanpiorp’s urEen.— The landlord's lien provided by statute, which continues so 
long as the tenant shall occupy the premises and for a month thereaiter, is not 
lost by the failure of the landlord to sue out a distress warrant for rent, nor ac- 
quired by his resort to that remedy; but the hen may be preserved by suit to fore- 
close, which will prevent its loss by expiration of the time limited in the statute 
for its continuance. 

2. Same.— The statute does not compel the land!ord to take the tenant's property by 
distress warrant in order to secure his debt by enforcing his lien; it permits him 
to do so when, for his own security, he desires to seize the property to which the 
lien attaches, and hold it until he can procure a judgment and order for its sale. 

8. LANPLORD's LIEN — Pieaprne.— In proceedings to enforce the landlord's hen on 

personal property on the rented premises which were described, the property was 

referved to in the petition as ‘‘a large quantity of household furniture and other 
personal property placed by Mrs. Bourcier (the defendant) on said property, to wit, 
the rented premises, and owned by her, and now contained in said premises.”’ It 
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further alleged the inability of the plaintiff to describe the properly with greater 
certainty. Teli, 

(1) The landlord not having such access to the premises as would enable him to 
inventory the articles which he may desire to subject to the payment of his debt, 
its description must of necessity be general and vague. 

(2) When no seizure of the property under summary process is sought, and it is 
left with the owner until the lien is foreclosed, its general description, with the 
exact locality of the house containing it, the person in possession, and the party to 
whom it belongs, is sufficient. 

(3) The description given was, under the circumstances, sufficient. - 


Arrrat from Galveston. Tried below before the Hon. Wm. I. 
Stewart. 

On the 28th day of January, 1882, L. E. Edmondson, plaintiff 
below, brought suit against Mrs. A. Bourcier and James L. De 
Forrest in the district court for Galveston county, for the recovery 
of a balance due for rent, and alleged in his petition “ That plaint- 
iff and defendant Mrs. A. Bourcier entered into an agreement 
whereby defendant Bourcier was to rent and did rent from plaintiff 
lots numbers 12 and 13, in block No. 504, and the improvements 
thereon, in the city of Galveston, from month to month;” that the 
rent due for said premises was the sum of $2,505; that at the time 
of filing the petition the defendant was using and occupying the 
same; that the improvements on said property consisted principally 
of a large and commodious three-story frame building, which was 
used by defendant Bourcier as a boarding house, and that it was 
rented by her from plaintiff and fitted up by her for that purpose; 
that there was a large quantity of household furniture and other 
personal property placed by Mrs. Bourcier on the premises and 
owned by her, “and now contained in said premises; and that as . 
such debt was due for rent of said premises, he claimed that he had 
a lien on all such furniture, and that he was unable at that time to 
more particulary describe it than as above. Le further alleged 
that he was informed that J. L. De Forrest, a son-in-law of defend- 
ant, claimed the furniture, and made him a party to the suit. 
Prayer was made by plaintiff for judgment for his debt, foreclosure 
of his lien, costs, and general and equitable relief. 


Davis & Sayles, for appellant. 

I. When a tenant ceases to occupy the premises, a landlord’s lien 
cannot be foreclosed on property of tenant after thirty days from 
the removal of the property from the rented premises, no distress 
warrant having been sued out. On the 4th day of February, 1882, 
the defendant A. Bourcier left the rented premises and removed 
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her property from the same. Landlord and Tenant Act, Revised 
Statutes; Ewing v. Perry, 35 Tex., 778. 

IT. The description of the property is not sufficient to authorize 
a foreclosure. Messner v. Lewis, 20 Tex., 225; Meuley v. Zeigler, 
23 Tex., 91; Tinsley v. Boyken, 46 Tex., 597; Wooters v. Arledge, 
54 Tex., 395. 


TTanscom, for appellee. 

I. When a tenant ceases to occupy the premises, a landlord does 
not lose his lien on the property of the tenant after one month from 
the removal of the property from the rented premises, where such 
landlord pursues his remedy by filing suit for a foreclosure of the 
lien before the removal of such property. R. S., art. 3122a, p. 452. 

IV. The statute giving landlords a lien on the property 
of the tenant for rent due and to become due, and the provisions of 
such statute, shall be liberally construed with a view to effect their ob- 
jects and to promote justice. The suit was instituted by appellee, 
plaintiff below, for rent due him by defendant and for the foreclosure 
of his lien, under the landlord and tenant act, on the property of 
the tenant without suing out a distress warrant. Final title of the 
Revised Statutes, sec. 3, p. 718. 

VY. The description of the property was fully sufficient to authorize 
a foreclosure of the lien. 

VI. Where a landlord brings suit for rent due by his tenant, and 
prays foreclosure of his statutory lien upon the property of such 
tenant, the latter cannot defeat such lien by removing the property 
subject thereto from the rented premises before the suit can be tried; 
otherwise it would be permitting such tenant to take advantage of 
his own wrong. 


Witure, Curer Justice.— Edmondson sued Mrs. Bourcier to recover 
2,595, the amount alleged to be due for rent of a house and lot be- 
longing to Edmondson, and occupied by her as his tenant. Prayer 
was made for the foreclosure of a landlord’s lien upon certain prop- 
erty of appellant then on the premises; which was described in the 
petition as “a large quantity of household furniture and other per- 
sonal property placed by Mrs. Bourcier on said property, to wit, the 
rented premises, and owned by her, and now contained in said prem- 
ises.’ The petition further alleged that plaintiff was unable to 
describe it more particularly. 
Appellant pleaded a general demurrer, general denial and the 
statute of limitations. At the trial, she objected to proof of the 
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lien because the allegations were so vague in description of the prop- 
erty as not to admit of the proof. The court overruled the objec- 
tion, and plaintiff proved that defendant had a quantity of household 
and kitchen furniture, specifying some of it, such as is ordinarily 
found in a boarding house; that this furniture, since the 4th of Feb- 
ruary, 1882, had been in the possession of H. G. Dickinson, on 
Church and 15th streets, in the city of Galveston; and that it was 
the same contained in plaintiff's house at the time of the institution 
of the suit; that it had been removed by the defendant since the 
suit was commenced, and that there was no other furniture in the 
house occupied by Dickinson except a few ornaments bought by 
him. 

The plea of limitation prevailed as to all the amount sued for ex- 
cept $368, for which judgment was rendered, and a lien to secure it 
was adjudged against the furniture of defendant, stored in the Dar- 
ragh cottage house, under charge of Il. G. Dickinson, on Chureh 
street between 15th and 16th streets, in the city of Galveston; the 
lien was decreed to be foreclosed, and the property ordered to be 
sold to satisfy the judgment. From this judgment Mrs. Bourcier 
has appealed to this court, assigning two grounds upon which she 
asks a reversal of the judgment. 

Her first ground is in substance that, no distress warrant having 
been sued out, the lien could not be foreclosed after the expiration of 
thirty days from the date of removing the property from the rented 
premises. Her second ground is that the description of the prop- 
erty is not sufficient to authorize a foreclosure. 

A lien upon property of a tenant situated on the rented premises 
is given to the landlord by art. 3122a of the Revised Statutes, and 
it is provided in this section that the lien shall continue so long as 
the tenant shall occupy the rented premises and for one month 
thereafter. Had the statute stopped there, and made no provision 
for a summary method of enforcing the landlord’s rights, he could, 
under the general principles of law, have used the remedies appro- 
priate for the enforcement of liens upon personal property known 
to our system of jurisprudence. Is he restricted in his use of reme- 
dies by the fact that a stringent andsummary proceeding is afforded 
him by the next section of the statute? The law itself does not 
confine him to the use of a distress warrant; it merely allows him 
to resort to it in case he is willing to subject himself to the burden 
of making the affidavit, and giving the bond prescribed by it. 
These are to be used in case he wishes to seize the tenant’s property 
and hold it till he can obtain a judgment and order for its sale. 
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The law does not compel him to take the property out of the pos- 
session of the tenant, whether he will or not, but permits him to do 
so in case he prefers to subject himself to certain burdens rather 
than allow the tenant a chance of placing the property beyond the 
reach of the law. If he is willing to take the chances of finding 
the property forthcoming to answer his judgment, there is no rea- 
son why he should not be allowed to enforce his lien upon it in a 
mainer less oppressive to himself and the tenant than a distress 
warrant would be. 

It was held by this court in Rosenberg v. Shaper, 51 Tex., 134, 
that the law gave the lien, and it was not necessary to secure it 
that the property should be seized under a distress warrant. If 
this be so, then it follows that the lien is neither acquired by suing: 
out the warrant, nor lost by a failure todo so. It further follows, 
from what we have already stated, that if a proceeding under the 
statute commenced in time will save the lien, any other remedy to 
which the landlord is entitled, if pursued in time, will have the 
same effect. The suit once commenced to foreclose the lien, will 
prevent any loss of it by the expiration of the time limited for its 
continuance. 

The landlord has by the statute a preference lien. It frequently 
happens that the property upon which it is fastened is incumbered 
by other liens, such as mortgages, deeds of trust, ete. Is the land- 
lord, in order to enforce his preferred rights as against a mortgagee, 
to be compelled to first resort to a distress warrant before he can 
bring such mortgagee into court to adjust the equities between 
them? In case the mortgagee has himself first commenced the 
suit, is the landlord to be debarred of his right to intervene and 
assert his preference claim, because at such a stage of the proceedings 
he could not yr by distress? And would it not be a singular 
doctrine that, if the litigation could be kept up until after the ex- 
piration of thirty days from the removal of the property from the 
premises, the landlord’s rights would be compelled to yield to the 
deferred lien, no matter how superior it otherwise might have been? 

We conclude that the court below did not err in establishing the 
lien as against the first objection urged by appellant. 

As to the second, the description of the property is rather vague, 
both in the petition and the judgment. But in such cases it must 
necessarily be so. The landlord has not such aecess to the premises 
as would enable him to make an inventory of the household and 
kitchen furniture of the tenant. In Messner wv. Lewis, 20 Tex., 222, 
which was the case of an attachment lien upon “a stock of goods 
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and merchandise,” of which no other or better description was 
given in the sheriff's return, this court held the return insufficient 
because it was in the power of the officer executing the writ to 
enter a store of a third person where the goods of the defendant 
are, and remain long enough to seize, secure and inventory the 
goods. Unless such inventory can be made, the best description of 
it is the general statement which will comprehend all the household 
and kitchen furniture on the place. 

This is more especially the case where no seizure of the property 
under summary process is sought. Whilst it might be necessary to 
point out with some degree of. certainty to the officer the property 
which he is to take possession of under such stringent writ, no 
special necessity for this could exist where it is left with the owner 
until the lien on it is foreclosed. Proof to identify it could be made 
on the trial, and a judgment rendered that vould enable the sheriff 
to seize it under execution. The judgment in this case did suffi- 
ciently identify the household and kitchen furniture by describing 
its exact locality, the house in which it was contained, the person 
in possession of it, and also the party to whom it belonged. The 
description of property in a judgment is such as to make it 
certain that the sheriff could execute the decree of the court 
(Murray v. Land, 27 Tex., 89), and the description of the property in 
this instance fulfils that requirement. The officer could not have 
failed to find the property with such directions, and we see no 
reason why the judgment should be reversed for not making the 
description more definite under the circumstances. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered February 13, 1883.] 





C. D. Houmes v. J. R. Coryvetu. 
(Case No. 1553.) 


1. ANCIENT INSTRUMENT — CERTIFIED COPY — EviDENCE.— The certified copy of a 
recorded instrument purporting to be a deed, bearing date in 1843, and recorded 
the day after its date, on proof of its execution by the only subscribing witness 
thereto, was attacked by aftidavit of forgery and not otherwise objected toin 1881. 
An affidavit showing diligent search for the original deed, and its loss, as a reason 
for its non-production was filed. It was shown that the grantor, grantee and sub- 
scribing witness were dead. Held, 

(1) The Revised Statutes, art. 2257, admitting in evidence instruments of writ- 
ing without proof of their execution, on conditions specified, was simply designed 
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to relieve a party from making statutory proof; and it imposes no greater burden 
on him who offers an instrument against which an affidavit of forgery has been 
filed, than the rules of evidence at common law required. 

(2) An affidavit of forgery being filed, the party is simply remitted to his com- 
mon law method of proof. 

(83) The record made in 1843 evidenced with even more certainty than would the 
original deed, that it then had an existence, and was more than thirty years old. 

(4) The reason for the rule reauiring that an ancient instrument shall, to be 
admitted in evidence, come from a proper custody, is mainiy founded on the idea 
that such custody affords evidence of delivery to him who claims under it. The 
registration of a lost deed also raises the presumption of its delivery. 

(5) The certified copy of a deed thus registered, with strong corroborating facts 
to show the genuineness of the original,! was, after the lapse of thirty years from its 
date and registration, properly admitted in evidence. The deed, if in existence, 
would prove itself, and the statute, under circumstances specified by it, provides 
that ‘‘ a certified copy of the record of any such instrument shall be admitted in 
like manner as the original could be.” 

(6) The charge of the court that ‘ta deed over thirty years old is evidence with- 
out any other proof,’’ was not a charge upon the weight of evidence, and not 
error. Had the court instructed the jury that its age afforded conclusive evidence 
of the genuineness of the deed, it would have been error. 

(7) The grantor, grantee and subscribing witness being dead, there could be no 
better evidence that the deed once existed than that of the clerk before whom the 
instrument was proved for record by the subscribing witness, and who recorded the 
deed. 

(8) If the evidence of the clerk had tended no further than to show that in 1843 
he had in his possession a paper answering the description of the deed which was 
authenticated for record, and which he correctly transcribed in the county records, 
of which he was custodian, it would have beer admissible. 

(9) The rule requiring the best evidence of a fact in issue is only intended to 
exclude such testimony as may indicate the existence of more original sources of 
information. 

2. Evipence — CertiricatTe.— A certificate from the comptroller of the state, as 
such, showing what property of a citizen was rendered for taxes for specified years, 
“as shown by the records *’ of a county named in the certificate, is one which he 
is authorized to make, and is admissible in evidence to prove the facts so certi- 
fied to. 


Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

On the 3d of September, 1874, J. R. Corvell filed this suit, tres- 
pass to try title, for the property in controversy, being block No. 6 
of the Love and Grosbeck survey, or southwest quarter of out-lot 
No. 13 of present map of the city of Galveston. 

April 27, 1875, plaintiff filed his affidavit of diligent search for 
ertain original deeds in his chain of title, among others a deed for 
the property by Antonio Officier to J. Rump, dated July 18, 1843, 
and that the same were lost. Plaintiff filed certified copies of said 





1 Nore.— For which see opinion. 
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gave defendant 


deeds from the records of Galveston county, and 
notice of the filing thereof. 

This deed of Officier to Rump was’ proven for record by the only 
subscribing witness to it, and on trial the certified copy thereof was 
excluded by the court on the ground that a deed to be duly 
recorded must have two subscribing witnesses when it is proved for 
record by a witness. On appeal the commissioners of appeal held 
that this deed had been duly recorded, and in April, 1880, the man- 
date from the supreme court was filed in the district court. 

Defendants below filed trial amendment, December 16, 1881, in 
lieu of former answer, and set up general demurrer, plea of not 
guilty, plea of three years’ limitation, and that the deed of Antonio 
Otticier to J. E. Rump was a forgery. They further alleged owner- 
ship of the property by inheritance as children and heirs of Antonio 
Officier and wife. Defendants filed, October 19, 1880, the affidavit 
of defendant Holmes, dated October 19, 1880, that he believed said 
deed (Officier to Rump) to be a forgery. 

Plaintitf filed supplemental petition excepting to filing of affidavit 
of forgery, an| further alleging value of rents and profits of the 
property to be $5,000. 

The court overruled plaintiffs exceptions. Verdict for plaintiff 
for the property and $440 for rents. 

Much evidence was introduced in this case touching the character 
of J. k. Rump, and of the subscribing witness Edmunds, but its 
detail here would, in view of that portion of it which is stated in 
the opinion, subserve no useful purpose. 

The assignments of error were as follows: 

First. The court erred in permitting Oscar Farish, the former 
clerk of the county court, to testify as to the existence of an original 
deed from Antonio Officier to J. E. Rump, by placing before him 
(the said Farish) the record book of the registration of deeds, and 
upon his reading and examination of the same, testifying that there 
must have been an original, as he made a true copy, but he had no 
personal recollection of the matter. 

Second. The court erred in admitting in evidence the certified copy 
of the deed from Antonio Officier to J. E. Rump, without further 
proof of the execution and existence of the original than the testimony 
of the witness Farish, as shown in the first assignment of errors. 

Third. The court erred in admitting in evidence the certified 
statement from the office of the comptroller, showing the condition 
of the property sued for, as to the assessment and payment of taxes 
on the same. 
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Fourth. The court erred on the trial of said cause in permitting 
the witness Oscar Farish to testify as to the contents of the records 
(the books of registration of deeds), the same not being in evidence 
in said cause. 

Fifth. The court erred on the trial of said cause in admitting in 
evidence the certified copy of the deed of Antonio Officier to J. E. 
Rump, after the same had been impeached as a forgery in the manner 
prescribed by law. 

Sicth. The court erred in instructing the jury that “a deed over 
thirty years old is evidence without any other proof.” 

Seventh. The court erred in permitting the certificate from the 
office of the comptroller of the state of Texas to be read in evidence 
without the same having been previously filed in said cause, and 
notice thereof given to the defendants or their attorneys of record. 


Wheeler & Rhodes, for plaintiffs in error. 

J. There was no foundation laid for such secondary proof. The 
records themselves were not in evidence, and it was not competent 
for the witness to testify as to their contents. 1 Greenl., sec. 558, 
p. 689 (7th ed.); Dunn ». Choate, 4 Tex., 17, and authorities there 
cited. Again, having been impeached as a forgery, it was requisite to 
establish its execution as at common law. 

II. The certified statement from the comptroller’s office, as to 
rendition and payment of taxes, was not competent evidence, for 
the reason that it was not and did not purport to be a certified 
copy of any original or record of the said office, or of the office of 
the assessor or collector of Galveston county. Art. 2260, R.S., is a 
re-enactment of art. 3806, Pasch. Dig. See note in Paschal’s 
Digest under this section. This court passed on the exact question 
in Highsmith ». The State, 25 Tex. Sup., 137. See also Allbright 
v. The Governor, 25 Tex., 694; Tinsley v. Rusk Co., 42 Tex., 46. 

III. The charge of the court that “a deed thirty years old is evi- 
dence without any other proof,” was erroneous, and grossly so in its ap- 
plication to the facts of this case. The mere existence of a deed for 
more than thirty years, without any proof of accompanying posses- 
sion, is not enough in any case to authorize it to be read in evidence as 
an ancient deed, without proof of its execution; besides, the rule, 
when correctly stated, could have no application to the certified copy 
of a deed attacked as a forgery. In the case of ancient deeds, pos- 
session is necessary to and the foundation of the presumption. The 
following is the rule as laid down in Bouvier’s Institutes, vol. 3, 
p. 348: “ Ancient deeds and wills more than thirty years old, if un- 
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blemished and unaltered, are said to prove themselves. The sub- 
scribing witnesses are presumed to be dead. But in the case of 
deeds, possession must have accompanied them.” “There must 
always be possession or other corroborating proofs.” Abbott’s Trial 
Evidence, p. 708, § 25. For full discussion, Fairly v. Fairly, 38 Miss., 
280; Ridly v. Johnson, 11 Barb. (N. Y.), 527; Homer v. Cilley, 14 
N. H., 85; Bank of Middlebury v. Rutland, 33 Vt., 414; Dishazer 
v. Maitland, 12 Leigh (Va.), 524; Middleton v. Moss, 2 Nott & McC. 
(S. C.), 55. A full citation of ne in addition, can be found 
in United States Digest, first series, vol. 5, p. 743, § 5268. 


Mann & Baker, for defendant in error. 

I. A certified copy, on compliance with statute as to loss of orig- 
inal, is admitted as an original; affidavit of forgery requires proof 
of execution of the original. The testimony of Farish was full proof 
at common law of execution of the lost original, and this testimony 
unimpeached, uncontroverted, put the certified copy before the jury 
with all the force of the thirty year old original. R.S., art. 2257; 
Willis ». Lewis, 28 Tex., 187-189; Winn »v. Paterson, 9 Pet., 663, 
674. 

II. It is the lapse of time that dispenses with proof of deed over 
thirty years old. Accompanying possession need not be shown, and 
it is sufficient to show corroborative circumstances raising a presump- 
tion of the genuineness of the deed. Stroud v. Springfield, 28 Tex. 
663 ; se neg on Ev. (13th ed.), vol. 1, $$ 144, 21; Winn ». Pater. 
son, 9 Pet., 663, 664; Howard v. Colquhon, 28 Tex x., 145; Bar vw 
Geite, 4 W., 213, 221; Bouldin v. Massey, 7 W., 153, 155, 156. 

Ill. At the time the certified copy was filed and notice given, it 
fixed right of introduction in evidence without proof unless aflidavit 
of forgery \ yas filed within one day after notice. The change of 
statute allowing affidavit of forgery within three days before trial 
did not affect —_— fixed under previous statute. Pasch. Dig,, art. 
3716; R.S., art. 2257; Paschal v. Perez, 7 Tex., 365. 

IV. The cally ie issue being that of forgery, and the testimony of 
the party himself who made the affidavit of forgery showing 
clearly that he had no proper or sufficient ground for making the 
affidavit, and the evidence, as a whole, utterly failing to show any 
question as to the validity of the deed, the court will not reverse 
on questions of admissibility of evidence without which the re- 
sult should have been the same, or as to abstract correctness of a 
portion of a charge when the verdict should have been the same 
without it. James v. Thompson, 14 Tex., 463; Sypert v. McCowen, 
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28 Tex., 639; Davis v. Loftin, 6 Tex., 489; Barrow vw. Philleo, 14 
Tex., 347; Autrey v. Cannon, 11 Tex. 110; Albright v. Corley, 40 
Tex., 105. 


Srayton, Associate Justice.— Upon the former appeal it was de- 
cided by the commissioners of appeals, to whom the case was 
referred by agreement of parties, that the deed from Antonio 
Officier to J. E. Rump was properly admitted to record upon proof 
by the sole subscribing witness thereto of its execution, such 
authentication having been made before a proper officer and evi- 
denced by a proper certificate. 

This question having been so decided, it does not become necessary 
now to consider the question. 

A certified copy of that deed having been tendered in evidence 
with affidavit accounting for the non- production of the original deed, 
and of other deeds which constituted links in the chain of the 
plaintiffs’ title, this copy was objected to upon the sole ground that 
an affidavit had been filed by one of the defendants, stating that it 
was believed that the original deed from Officier to Rump was a 
forgery. No other objection seems to have been offered to the 
evidence. 

That deed purported to have been executed on 13th July, 1843, 
and to have been proved for record by P. Edmunds, the only sub- 
scribing witness thereto, before Oscar Farish, clerk of the county 
court for Galveston county, on the 14th of July, 1843, on which day 
it was recorded in the records of deeds for that county, in Book ¢ 
p. 238. The objection to the certified copy of the deed hi wing been 
made, the “plaintiffs then temporarily withdrew the offer of said 
certified copy, and introduced as witness in behalf of plaintiff, 
Oscar Farish, who testified as follows: That he was county clerk of 
Galveston county continuously from the organization of said county, 
in 1839, until after the end of Confederate war, when he was turned 
out of the office by the federal military authorities. That in 1843, 
and prior thereto, he knew Antonio Officier intimately; that Offi- 
cier was a carpenter who dealt some in real estate, and he, the wit- 
ness, generally did Officier’s conveyancing, drawing his deeds and 
papers; that he was familiar with Antonio Officier’s signature in 
July, 1843, and had frequently seen him write his name; that on 
yesterday he, the witness, examined Book ©, p. 238, of records of 
Galveston county, and found there in his, witness’, own handwrit- 
ing as then clerk, the record of the instrument of which the certi- 
fied copy of deed from Antonio Officier to J. Rump is a copy; that 
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his examination of said record book further shows that the instru- 
ment was proven for record before him as said clerk by P. Edmunds, 
the only subscribing witness thereto; that if there had been any 
question, at the time he recorded said instrument, in his mind, as to 
signature of Antonio Officier being genuine, he should certainly not 
have recorded it. That he, the witness, has no recollection of 
said instruments or any facts connected with proof for record, or 
recording of it, other than he gets from the record entry as made 
by him at the time. 

“That he, Farish, knew the grantee in the instrument well in 
July, 1843, and Antonio Officier knew Rump well; that Rump was 
at that time a justice of the peace, and of fair character. That 
Officier died in 1848. That he, Farish, knew P. Edmunds at the 
time well; that Edmunds was doing considerable business in real es- 
tate, both as agent and on his own account, and his signature is of 
record to many instruments executed in those days, both as a prin- 
cipal and as a witness. Edmunds came to Texas from Virginia, and 
I, being from Virginia, knew that he had been accused of forgery 
there, but do not know that it was generally known in Texas. Ed- 
munds afterwards became a complete sot and died a drunkard’s 
death, some time between 1855 and 1560, or thereabouts, and for a 
number of years before he died became as low and disreputable as 
a man could be.” 

Plaintiffs then again offered the said certified copy of deed for 
property in suit, Antonio Officier to J. Rump, in connection with the 
evidence of Oscar Farish. Defendants renewed their objection, and 
the court allowed the certified copy in connection with Farish’s 
testimony to go to the jury. 

It is urged that the court erred in admitting the testimony of 
Farish and the certified copy of the deed from Olficier to Rump. 
We are of the opinion that there was no error in the admission of 
this evidence. 

The grantor and grantee in the deed, as well as the subscribing 
witness thereto, were shown to be dead, and it would seem that 
there was no better evidence of the fact that the deed once existed, 
and that it was executed by Officier, and witnessed and proved for 
record by Edmunds. It was impossible to prove the execution of 
the deed by either party to it,or by the subscribing -witness, for 
they were all dead. It is not shown that any person living knew 
more of the execution of the deed than did Farish, who was the 
officer who took the proof to authenticate the deed for record. He 
knew the parties and their signatures, and that he recorded a deed 
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purporting to be made by Officier to Rump, and proved up before 
him for record by Edmunds, more than thirty-eight years before he 
testified, and then had no cause to suspect that it was not in fact 
the deed of Officier. His testimony was not so strong as would 
have been that of a subscribing witness, or of some other person who 
actually saw Officier execute the deed; but this furnished no reason 
for e xcluding it, if it tended in a remote degree to prove any issue 
in the case. 

If his testimony had tended to prove no other facts than that he 
once had in his possession a paper which he correctly transcribed 
into the record of which he was the custodian; that the paper pur- 
ported to be a deed for the property in controversy, from Officier 
to Rump; that it was authenticated for record before him by a sub- 
scribing witness, and that this all occurred in the year 1843,-— his 
evidence would have been relevant. 

Of the rule which requires the best evidence of which the case 
from its nature is susceptible, it has been said: “This rule does 
not demand the greatest amount of evidence which can possibly be 
given of any fact; but its design is to prevent the introduction of 
wny which, from the nature of the case, supposes that better evi- 
dence is in the possession of the party. . . . In requiring the 
best evidence applicable to each particular fact, it is meant that no 
evidence shall be received which is merely substitutionary in its 
nature, so long as the original evidence can be had. The rule only 
excludes that evidence which itself indicates the existence of more 
original sources of information.” 1 Greenl. Ey., 82. 

There was no objection urged against the introduction of the cer- 
tified copy of the deed, except that an affidavit had been made and 
filed by one of the defendants, stating that he believed the deed to 
be a forgery. 

The deed was made in the year 1843, as is rendered certain by 
the proof that it was in that year recorded in the county where the 
land is situated, and where all of the parties to it lived. 

The statute provides that any instrument which is permitted or 
required to be recorded, which is recorded, shall be admitted in evi- 
dence without proof of its execution, if it is filed and notice thereof 
given as the statute requires, unless the opposite party, or some 
other person for him, shall, within three days before the trial of the 
cause, file an aflidavit stating that he believes such instrument to be 
forged. KR. S., 2257. 

The statute simply relieves parties from the necessity of making 
proof of the execution of deeds, which but for the statute it would 
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be necessary for them to make before the deeds or other instruments 
of writing could be received in evidence. It does not impose any 
burden upon a party who desires to use an instrument in evidence, 
against which an affidavit of forgery has been filed, greater or other 
than the common law rules of evidence would have imposed upon 
the party offering the instrument. 

When the affidavit of forgery is filed, the party is simply remitted 
to the common law method of proving the execution of the instru- 
ment before it can be used in evidence. 

The deed in question, under the decision heretofore made in this 
case, was duly recorded; a certified copy of it was filed in the pa- 
pers with the requisite notice; an affidavit of the loss of the origi- 
nal deed was filed, to which no exception was taken, and the statute 
in such case provides that “a certified copy of the record of any 
such instrument shall be admitted in like manner as the original 
could be.” BR. S., 2257. 

The deed in question purported to have been executed more than 
thirty-eight years before the certified copy was offered in evidence. 

That a deed thirty years old, coming from the proper custody, 
free from suspicion, w hich has been acted upon so as to give some 
corroborative proof of its genuineness, will be admitted in evidence 
without proof of its execution, is well settled, and the great weight 
of authority is to the effect that possession under such a deed is not 
essential. Stroud v. Springfield, 28 Tex., 649; Bass v. Sevier, de- 
cided at the present term; 1 Greenl., 570; 1 Wharton’s Law of Evi- 
dence, 732, 733; Starkie on Evidence (9th ed.), 521. 

The deed must come from the proper custody, among other rea- 
sons, mainly that its delivery may be evidenced by the possession of 
a person claiming under it. The fact that it was recorded raises 
the presumption that it was delivered. 

The record made in 1845 evidences with more certainty than the 
original deed would, if produced, that the deed was more than 
thirty years old; for skillful, indeed, would be the spoliation of a 
record book which could not be detected. It cgmes free from sus- 
picion upon any just ground, with strong facts corroborative of its 
genuineness. 

The grantor and grantee, as well as the subscribing witness, were 
all residents of this city at the time the deed purported to be exe- 
cuted, and continued to be so for many years after that date; at 
that time the population of the place did not exceed two thousand 
five hundred; the deed was placed upon the public records the next 
day after the date thereof; it was proved for record before an offi- 
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cer to whom ali the parties were known; the grantee conveyed the 
property to another citizen of the place October 1, 1844, by a deed 
which was recorded on November 9, 1844: after the date of the 
deed from Officier to Rump no taxes were ever paid by Officier 
upon the property; taxes were paid upon the property, or at least 
it was rendered for taxation, by the grantee of Rump, while Officier 
was living; so far as the record shows, Officier never set up any 
claim to the property after the date of the deed to Rump, although 
he lived about five years after that date; no claim was ever set up 
to the property by the heirs of Officier until 1874, and not then 
until they were advised by a lawyer that there was a broken link in 
the chain of title to appellee, and his anxiety had induced him to 
offer a sum of money to the heirs if they would perfect what was 
thought to be a defective record. 

The certified copy of the deed, coming surrounded with such facts, 
was properly admitted in evidence, for under the common law rules 
of evidence the deed would prove itself; and under given circum- 
stances the statute of: this state, as before said, declares that “ a cer- 
tified copy of the record of any such instrument shall be admitted 
in like manner as the original could be.” When offered, being more 
than thirty vears old, it stood as would a deed of less age after it 
had been proved by one or more of the subscribing witnesses, and 
upon those who sought to attack its genuineness rested the burden 
of proof. Starkie on Evidence, (920), 5 592. 

The court fairly instructed the jury, if they believed from the 
evidence the deed to be a forgery, they should find for the defend- 
ants, and did not err under the facts in instructing the jury that “a 
deed over thirty years old is evidence without any other proof.” 

If the court had instructed the jury that such a deed was conclu- 
sive evidence, or had otherwise violated the rule which forbids the 
court to charge upon the weight of evidence, it would have been 
error; but there is nothing of the sort in the ch: irge complained of. 
It was simply a statement to the jury, in effect, that they might 
consider the certified copy of the deed, and give to it such w eight 
as in their judgments it was entitled to. 

The statement of facts and bills of exceptions show that the court 
admitted in evidence “a certificate under the hand and seal of the 
comptroller of the state of Texas, of all property rendered by An- 
tonio Officier, J. E. Rump and J. H. Illies for taxation from 1842 to 
1848, inclusive, as shown by the records of Galveston county, on file 
in comptroller’s office.” 

This is assigned as error, but the grounds. of objection do not ap- 

Vou. LVIII— 44 











690 County or Harris v. Taytor anp Gasper. [Galveston Term, 





Statement of the case. 





pear in the bills of exceptions, and we might, therefore, disregard 
the assignment. 

The presumption from the record is, that the statement was one 
which the comptroller was authorized to make, and that it was 
proper evidence. KR. 8., 2260. 

The judgment is affirmed. 

A¥FIRMED. 

,Opinion delivered February 16, 1883.] 





Tue Country or Harris v. E. W. Taytor ano Perer Ganet. 
(Case No. 1099.) 


1. Depication — Evipence.— The owners of land who laid off and established 
thereon a town, marked on one of the blocks on the map of the town the words 
‘*court-house.’’ In a contest between the owners of lots fronting on that block, 
and the county in which the town was situate, in which the owners sought to en- 
join the county from establishing a jail on the block, as perverting it to a use not 
contemplated in its dedication, the declarations of the original owners who had 
donated the property made during the early settlement of the town, to the effect 
that the block was intended for a court-house square, and was not intended or ex- 
pected to be used for jail purposes, are admissible in evidence. 

Same.— Purchasers of lots who bought on the faith of such a dedication may en- 
join the county from perverting the property to a use not contemplated in its dedi- 
cation, and tending to their mjury. 

3. SAME— CHARGE OF cCourr.— When the ownership of prop>rty by the plaintiff 
was admitted, and no issue made as to the date when the title was acquired, 
there was no error in the ccurt failing to submit to the jury the question as to the 
time when title vested. Nor was there error in that part of the charge which 
assumed as an admitted fact that the plaintiffs bought their lots with reference 
to the city map, calling for the street on which they front, and that they owned the 
same. 


bo 


Apprat from Harris. Tried below before the Ilon. James Mas- 
terson. 

In addition to the statement of the case contained in the opinion, 
it may be stated that the appellant's first assignment of error related 
to the following clause in the charge of the court: “ It is an admitted 
fact before you, and of which no further proof is necessary, that 
plaintiffs bought the property claimed by them respectively by said 
map, calling for the streets upon which the property fronts, and 
that at the institution of this suit, and now, they respectively own 
the lots claimed by them.” The alleged error in the charge con- 
sisted in the failure of the court to submit the fact in connection 
with it, that plaintiffs, purchased their lots, one in 1851, and the 
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other in 1871, when the county had a jail building on the square. 
The charge of the court to the effect that block No. 31 was a public 
square, was also assigned as error, as not being authorized by the 
pleadings. 

The court charged the jury “ that, in the absence of overbalancing 
testimony to the contrary, the county authorities would not have 
the legal right to erect a jail or any other buildings thereon not to 
be used in immediate conjunction and for the convenience of the 
officers who have their offices by law in the court-house.” 

Appellant also complained that the court erred in admitting 
parol testimony as to declarations of the donors to contradict what 
was claimed to have been their intention in making the dedication, 
as indicated by the subsequent use of the block of ground by the 
county. 

Mayor Wilson testified that the impression made on his mind 
from conversations with the dedicator in the early settlement of 
Houston, was that the block was intended for a court-house square 
for a court-house, and was not intended or expected to be used for 
a common jail. 

The dedicator was not there when the log jail was erected on this 
block in 1840, but on his return he was annoyed at this use of the 
block, and said he had dedicated the block for a court-house, and 
not for a jail; and further said he would not make title to the block 
as long as it was used for a common jail. 


M. Looscan, for appellant. 

I. First. The court erred in charging the jury: “That it is an 
admitted fact before you, and of which no further proof is neces- 
sary, that plaintiffs bought the property claimed by them respect- 
ively by said map, calling for the streets upon which the property 
fronts, and that at the institution of this suit, and now, they re- 
spectively own the lots claimed by them,” without submitting the 
further fact that plaintiffs purchased their said lots in 1851, and the 
other in 1871, at a time when the county had its common jail on 
said square. 

Second. The court erred in charging the jury: “That block No. 
31 was a “public square,” when in fact it had been, since the laying 
out of the city of Houston, held and in the possession of Harris 
county (defendant), and in use by said county since its original dedi- 
cation for court-house and jail purposes.” 

Under the two foregoing assignments our proposition is, that the 
charge was not authorized by the pleadings and the evidence, and 
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is error. Love v. Wyatt, 19 Tex., 312; Andrews v. Smithwick, 
20 Tex., 111; Austin v. Polk, 20 Tex., 164. 

II. The court erred in charging the jury: “ That, in the absence 
of overbalancing testimony to the contrary, the county authorities 
would not have the legal right to erect a jail or any other building 
thereon, not to be used in immediate conjunction and for the con- 
venience of the officers who have their offices by law in the court- 
house.” The charge of the court does not contain a correct 
statement of the law applicable to the issues formed by the plead- 
ings, and that it was calculated to mislead, and did mislead, the 
jury. Ely v. The City of Rochester, 26 Barb., 133; Blake v. the 
City of Brooklyn, 26 Barb., 301; Mace v. Trustees of Newburg, 
15 How. Pr., 161; Abbott’s Dig. of Cor., p. 536, sec. 553; 2 Dil. on 
Mun. Corp., 532, note; Castleton v. Langdon, 10 Vt., 210. 

Ill. “ The court erred in admitting parol testimony as to declara- 
tions of the donors to contradict their intention in making said 
dedication, as established by the subsequent use of it by the county 
for both court-house and jail purposes.” Under this assignment our 
proposition is, that if the intention of the donors was established by 
the record as well as by usage, it was error to admit parol testi- 
mony to contradict their established intentions. Brown v. Man- 
ning, 6 Ohio, 298; id., 101. 

IV. The court erred in overruling the defendant’s motion fora 
new trial. A new trial should have been granted because the 
charge of the court did mislead the jury, and was throughout upon 
the weight of evidence. Garner v. McGowen, 27 Tex., 400; McGreal 
w. Wilson, 9 Tex., 426; Austin vw. Talk, 26 Tex., 130; Andrews »v. 
Marshall, 25 Tex., 215. 


Baker & Botts, for appellees. 

I. The parol testimony as to the declarations of the donor was 
not to contradict, but was consistent with the use for which the 
dedication was made, as indicated by the words “court-house 
square,” indorsed on the block, and was explanatory of what was 
meant by these words, if indeed any explanation was necessary. 

II. But if it was not admissible, the objection was not saved by 
bill of exceptions, nor does the record show the testimony was ob- 
jected to; hence the objection cannot be urged in this court. Rule 
55 for District Courts; Hagerty v. Scott, 10 Tex., 526; Carter v. 
Eames, 44 Tex., 537; 2 Dillon on Corp., secs, 499 and 503; Stump ». 
Trustees of Attica, 7 Ind., 641, 644; Hunter ». Trustees, etc., 6 Hill, 
407; Smith’s Leading Cases, vol. 2, pp. 154, 170. 
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III. This court will not decide questions of importance after their 
decision has become useless; and pending this appeal appellant has 
bought other property and erected a jail on it, that in beauty and 
officiency is equaled only by the one in Galveston. See affidavit 
attached. Lacoste v. Duffy, 49 Tex., 767 


West, Assocrare Justice.— Appellees brought this suit against 
the appellant, alleging that in 1837 A. C. and J. K. Allen were the 
owners of the land upon which the city of Houston now stands; 
that in 1837 the said Allens laid the same out in blocks and lots, 
public streets and public grounds, and forms now the principal 
part of the business portion of the city of Houston; that the said 
Allens caused to be made a map of the grounds so laid out, which 
exhibited the lots and blocks, the public streets and public grounds, 
or blocks dedicated to the public use of said city, and had it re- 
corded in the county clerk’s office; that they publicly exhibited said 
map, and sold to others the lots and blocks according to said map, 
and purchasers were induced to buy on the faith of the representa- 
tions made on said map, with reference to the public stréets and 
blocks as designated on said map; that one of said blocks was num- 
bered 31, and was designated and marked on said map “court- 
house,” by which designation and mark, and other acts of said 
Allens in connection therewith, the said block was dedicated by the 
said Allens to public use for a court-house, and the adjacent grounds 
surrounding, but not for any other use by the public; that the said 
Allens never parted with the title to said block further than they 
may be said to have done so by their act of dedication aforesaid ; 
that the public accepted such dedication, and that afterwards the 
inhabitants of the town of Houston were incorporated and made a 
body corporate in July, 1837, and have ever since been so incor- 
porated. 

That all subsequent maps of said city have been in accordance with 
the one made by the said Allens; that in the year 1838, without any 
permission from the corporate authorities of Houston, the county of 
Harris had a log-house erected on said block marked “ court- house,” 
which house it used for a common jail for some years, until it became 
unsafe; that the erection of said log-house on said square was com- 
plained of by the citizens, »s well as by the city of Houston, and 
that about September, 1840, the said corporate authorities demanded 
of said county to remove said jail from off said square, but the com- 
missioners’ court of said county deemed it inexpedient to do so at 
that time, because of the embarrassed state of the county finances; 
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that the county afterwards erected on said square a court-house, and 
inclosed said square with a neat and substantial iron fence, and that 
said square has since been laid out in walks and grass plots for the 
use and pleasure of the public, and has been planted in shade and 
ornamental trees and flowers to adorn it for the use of the public; 
that the county in 1856 purchased a lot in said city, locating thereon 
a county jail, and still owns it, and is used by it for such purpose; 
that appellees and others purchasing property abutting said square 
acquired an easement and privilege of said block for the purpose 
only of a court-house being thereon; that the county of Harris has 
determined to build a common jail on said court-house square, 
thereby proposing to appropriate said block to the use of the county, 
which does not own it, and toa use inconsistent with the express 
purpose for which said block was dedicated. That appellee Taylor 
is the owner of lots Nos. 8, 9 and 10, in block 46, which lots front 
on said square, and directly in front of the jailas it is now proposed 
to erect it; that at the time he purchased said lots it was generally 
understood that said square would not be used for the erection of an- 
other county jail, and that since then he has erected a dwelling-house 
on said lots at a cost of $5,000. That the appellee Gabel purchased lot 
No. 7, in block 30, fronting on another side of said square, in the 
year 1868, and since then he has erected a brick residence on said 
lot, at a cost of $10,000; that if said jail is erected it will be within 
one hundred feet of their houses, and that if said jail is erected it 
will be both a public and a private nuisance, that will greatly de- 
preciate the value of their property. 

The appellees obtained an injunction against the appellant and its 
commissioners’ court, restraining said commissioners’ court from tak- 
ing further steps in the erection of said jail on said square. 

The appellant answered by a general demurrer and a general de- 
nial, and by an answer admitting the map and plans of the city of 
Houston as made by the said Allens in 1837, and that property was 
sold in reference to the same, but saying that said block No. 31 was 
marked “ court-house square” instead of “court-house,” and that 
the said Allens dedicated said block No. 31 to the county of Har- 
ris for its county court-house and county buildings, to be used for 
the benefit of said county; that said county immediately accepted 
said block, took possession thereof, and has had and held peaceable 
possession of the same, with its court-house and other buildings 
thereon, to the present time; that in May, 1838, the county, through 
its commissioners’ court, erected a court-house and jail on said 
square, and that the jail continued on said square in use by the county 
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for the confinement of its prisoners until 1854, when it became use- 
less; that the jail was put on said square during the life-time of 
A. C. and J. K Allen, and with their consent; that the appellee 
Taylor acquired title to his lots 8, 9 and 10 while the jail was on said 
square in the use of the county, and had notice of the location of 
said jail and of the claims and right of Harris county, and that he 
and his co-plaintiff were estopped from setting up any pretended 
easements in their favor. Appellant alleged that the jail was a pub- 
lic necessity; that it would be constructed in such manner as would 
prevent it from being either a public or private nuisance; that a 
street eighty feet in width intervened between said square and the 
proposed location of said jail and residence and property of ap- 
pellees. That the building of said jail was authorized by the com- 
missioners’ court, and that the building of it was not inconsistent 
with the public use to which said square was dedicated by the said 
Allens. 

The case was tried, verdict and judgment were for appellees, per- 
petuating injunction. 

Appellant filed its motion for a new trial, which was overruled 
and an appeal taken. 

The case is now here for revision. The court did not err when. it 
assumed in the introductory paragraph of its charge, as an admitted 
fact, that the appellees had bought their lots with reference to the 
city map, calling for the street on which they front, and that they, 
now and when the suit was filed, owned the lots claimed by them. 
Their title to the lots was admitted. Nor was it a material error, 
or in fact of any consequence at all, that the court failed in its 
charge to submit to the jury the question as to the dates at which 
the appellees acquired title to their lots. The date of Gabel’s pur- 
chase was expressly admitted, and there was no issue as to the date of 
Taylor’s purchase. The dates of both purchases were in evidence 
before the jury without dispute. The court was not bound, under 
the facts of the case, to call the jury’s attention more especially to 
this issue. The appellant very properly did not deem the matter of 
sufficient importance to ask the court to specially instruct the jury 
on the subject. Nor did the court err, under the pleadings and evi- 
dence, in informing the jury that block No. 31 in the city of Hous- 
ton was a public square. 

The court also ruled correctly in permitting parol evidence to go 
to the jury to show the purpose and intention of the original donors 
in making the dedication. Nor was there any bill of exceptions 
reserved to this action of the court. In the case of Lamar County 
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v. Clements, 49 Tex., 349, the same question was before this court. 
It was there held, after a full examination of the authorities, that 
the county of Lamar, having accepted the block or square in ques- 
tion from the donor for the purpose of erecting a court-house 
thereon, it was estopped from making use of the property thus 
dedicated for an altogether different and inconsistent purpose, and 
such as obviously tended, as in this case, to the injury of those who 
had purchased lots upon the faith of such dedication. Lamar 
County v. Clements, and authorities there cited. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered February 20, 1883.] 





J. W. Ditton v. Kacvrrman & Ruonae. 


(Case No. 1551.) 


1. SuproGatron.— One who is induced to pay a debt secured by deed of trust, for 
the benefit of copartners who owed it, under circumstances showing that it was 
intended that he should be entitled to the benefit of the security afforded by the 
trust deed, will be subrogated to the nghts of the original creditor before payment, 
and to the security; nor is this right of subrogation affected by the fact that the 
trustee named in the trust deed executed a release to the original debtor at the 
time of payment. 

Same.— Neither was subrogation to the rights of the original creditor affected by 
the fact that a new note and a new deed of trust, embracing additional property, 
were executed after payment, by one partner only, to him who advanced the 
money. The lien on the property liable for the original debt reaches back to the 
date of the original deed of trust, and remains through every change in the char- 
acter of the security, until the money advanced to satisfy the original debt is re- 
paid, or the claim on the mortgaged property for its repayment is released. 

3. SuproGation — HomesTEAD.— The homestead right, acquired after the execution 
of a deed of trust, but before the making of a new one, on the same property, to 
secure to a third party the repayment to him of money advanced to satisfy the 
lien, derives no protection from the constitution, but is subordinate to the subro- 
gated lien of such third party. As against the rights of the subrogated lien holder, 
the wife of the debtor, claiming exemption from sale of a homestead, first desig- 
nated as such after the original trust deed on the property was given, cannot be 
heard to complain of any disposition of the property made by agreement between 
the debtor and subrogated creditor. 

4. CASES FOLLOWED.— Shepperd v. White, 16 Tex., 163, and Clements ». Lacy, 51 
Tex., 150, followed, 
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Apprat from Galveston. Tried below before the Hon. Wm. H. 
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Suit by Kauffman & Runge on two notes executed by defendant, 
one for 86,000, with foreclosure asked of a deed of trust executed 
by defendant on a lot and house in the town of Kosse. The deed of 
trust also embraced a stock of merchandise and land in Montgom- 
ery county. Plaintiffs admitted sale of Montgomery land, and 
allowed a credit on the note for proceeds. 

Defendant alleged by amended original answer that besides the 
proceeds of the Montgomery land, the proceeds of the stock of 
goods set out in the trust deed should be applied to balance due on 
the note, and that the surplus should go as a credit on the other 
notes; that plaintiffs bought those goods of defendant for $4,000, 
That the other property, the house and lot in Kosse, was the 
homestead of defendant's family, and was at the date of the execu- 
tion of the trust deed last executed. 

By supplemental petition they admitted the purchase of the stock 
of goods, but alleged that by agreement the proceeds of the stock, 
when resold by plaintiffs, was what defendant was to receive, and 
that by agreement of the parties this was to be credited on an open 
account debt of defendant to plaintiffs; that $2,959 was the pro- 
ceeds, and same had to be applied as credit on the account. 

They further alleged that on March 1, 1879, defendant and one 
Hall, composing the firm of Dillon & Hall, gave the firm of Marx 
& Kempner a note for $6,000, due January 1, 1880, and deed of 
trust on same property described i in the deed of trust sued on; that 
on January 5, 1880, at the instance of defendant, plaintiffs advanced 
and paid the note and interest thereon to Marx & Kempner, and re- 
ceived from them the note indorsed, together with the deed of trust 
on the brick hotel, restaurant and saloon building, the house and lot 
in town of Kosse having been conveyed to J. W. Dillon on dissolu- 
tion of the firm of Dillon & Hall; that plaintiffs, without releasing 
the note and deed of trust transferred to them by Marx & Kemp- 
ner, received and accepted from said Dillon on the 7th day of Jan- 
uary, 1880, as the primary evidence of the debt and security therefor, 
the note and deed of trust sued on, and that at the time of the ex- 
ecution of the note to Marx & Kempner the -building and lot in 
Kosse was not the homestead of defendant, but was subject to the 
deed of trust of Dillon & Hall to secure the same; that they were 
equitably entitled. to be subrogated to all the rights of Marx & 
Kempner under the note and deed of trust, as well as all the rights 
and titles acquired by plaintiffs by the indorsement and transfer 
thereof. 

‘The case was tried by the court without a jury. The judgment of 
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the court was in effect to subject the property claimed as homestead 
to the deed of trust, and to hoid that the stock of goods, also em- 
braced in the trust deed, had been properly appropriated to the open 
account debt. Defendants excepted and gave notice of appeal. 

The facts as stated in the petition were supported by the evi- 
dence. The “conclusions of fact” found by the court cover many 
pages, and cannot be inserted. That which is important to the proper 
understanding of the case is nearly all stated in the “ conclusions of 
law ” filed by the district judge, which will be given. In addition 
thereto it should be stated that about the 15th of December, 1879, 
Dillon sold the homestead which he then owned and lived in, with 
his wife and several minor children, in the town of Kosse, in Lime- 
stone county, Texas, and made a deed to the same to one Johnson 
about the Ist or 2d of January, 1880; and he, with his wife and chil- 
dren, about the 15th of December, 1879, moved upon and occupied 
the lot and a half in Kosse, with the two-story brick hotel and 
other buildings thereon situated, being the same lot and a half and 
brick buildings and improvements specified i in the deed of trust of 
March 1, 1879, given by Dillon & Hall to secure the $6,000 note of 
Dillon & Hall to Marx & Kempner. Dillon, with his wife and 
minor children, had continuously, since the 15th of December, 1879, 
resided thereon to the time of trial, none of them having since had 
any other homestead; and this lot and a half and improvements on 
‘ the 15th of December, 1879, was of the value of $2,500. 

On the 2d of February, 1880, the defendant Dillon wrote to Kauff- 
man & Runge to “send him a release as far as Mr. E. Hall is con- 
cerned in the note of $6,000, executed to Marx & Kempner, so that 
he (Dillon) can have his ceeds perfected by him in dissolution of 
the firm of Dillon & Hall.” 

On the 16th of January, 1880, Dillon wrote to Kauffman & 
Runge the following letter: 

“ Kossr, January 16, 1880. 
“ Messrs. Kaurrman & Runes, Galveston: 

“ Dear Sirs —I have written to Marx & Kempner to turn over 
to you a release to Mr. E. Hall when they turn the deed of trust 
note, etc. The note for $6,090 was given by Dillon & Hall and 
secured by deed of trust on land in Montgomery county which be- 
longed to me, and brick buildings in Kosse, the property of Dillon 
& Hall. Now, in the dissolution the Kosse property was taken by 
myself, and to get the deeds from Dillon & Hall to J. W. Dillon I 
will be compelled to surrender him back the note or get a release 
for him, and then I will execute a new note and deed of trust to K, 
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& R., or any way that your attorneys say. If acceptances are re- 
turned promptly, the F. B. & T. Co. will be able to pay $1,000 this 
month on their notes, as orders are coming in rapidly. 

“ Yours truly, J. W. Ditton.” 

On the 20th of January, 1880, a release was executed by the 
trustees, Davis & Sayles, to Dillon & Hall, tothe property or deed of 
of trust executed by Dillon & Hall to secure the $6,000 note due 
Marx & Kempner, which deed of release was recorded in Limestone 
county some time in February, 1880. 

On the 7th of February, 1880, J. W. Dillon executed to Kauffman 
& Runge his promissory note for $6,000, bearing ten per cent. per 
annum interest from date, payable to Kauffman & Runge on or be- 
fore the Ist of January, 1881, and secured by deed of trust executed 
by Dillon at same time on the same property as was specified in 
the deed of trust of Dillon & Hall to secure the Marx & Kempner 
$6,000 note, and that the trust deed of February 7, 1880, was filed for 
record in Limestone county on the 11th of February, 1850, and 
recorded on the 14th of February, 1880. 

On the 28th of September, 1880, Dillon failed in business, and 
at that time was indebted to Kauffman & Runge, on open account, 
$11,316. 

The following are the conclusions of law filed by the judge below 
who tried the case: 

“The conclusions of law drawn by me from the foregoing facts 
are: 

“1. The plaintiffs are entitled to a recovery on the $2,529 note 
sued on the sum of $1,429, with interest thereon of 8260.39, mak- 
ing principal and interest thereon $1,689.39, and that the lien on 
the property given to secure the payment of the same should be 
foreclosed on that part of the property specified in the decree as 
subject to the payment of said $1,689.39. 

“2. That the plaintiffs are further entitled to recover on the 
$6,000 note sued on the sum of $3,210.25, being the balance of the 
note and interest due to date of judgment, the credit of 24th of 
March, 1882, for $3,318.25, and the credit of $450, balance of sal- 
ary, and of $300 insurance money, having been allowed by the 
court to the defendant, leaving said balance of $3,210.25 due to 
plaintiff from defendant on the $6,000 note sued on, for which bal- 
ance judgment is also rendered in favor of plaintiffs, and the same 
adjudged a lien on that part of the property specified in the decree 
as subject thereto, and the lien thereon foreclosed, the judge hold- 
ing that, although on the 7th of February, 1880, the date of the 
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note and trust deed, the plaintiff with his wife and children were 
residing in the brick buildings on said lot and a half mentioned in 
the trust deed, yet that under the facts the plaintiffs are subrogated 
to the lien on the same which Dillon & Hall had given to Marx & 
Kempner on the Ist of March, 1879, when Dillon did not reside on 
the property and then had homestead elsewhere. The purpose and 
object and intent of the release of the Marx & Kempner deed of 
trust was to enable Dillon to settle his partnership affairs with his 
late partner Hall, and not in any manner intended to change either 
the amount of the Marx & Kempner note or the property given to 
secure its payment. The new note executed to Kauffman & Runge 
was for precisely the same amount of the Marx & Kempner note, 
and bore the-same interest and was secured by the identical prop- 
erty. Although the releis2 of the Marx & Kempner trust deed. is 
dated some day s prior to the Kauffman & Runge trust deed, yet the 
release was made under promise of defendant to plaintiffs that he 
would execute new note and trust deed, or do anything that plaint- 
iffs’ attorneys might think best, for the purpose of enabling defend- 
ant to get the title out of his former partner, Hall, and carrying out 
his agreement with Hall at the time of their dissolution of the -part- 
nership of Dillon & Hall. Equity,as between the parties, there 
being no intervening bona fide purchasers or intervening incum- 
brances, will protect the vendor’s lien although the vendor’s deed be 
absolute on its face, and the same principle of equity will subrogate 
the junior lien to the original lien as between the parties, where 
there is no new consideration for the junior lien, but where the 
junior lien was given for the personal convenience of the mortgagor 
in place of the former subsisting lien, especially where the purposes 
and object and intent of the parties thereto is shown by written 
evidence, as in this case by the letters aforesaid of Dil'on to plaint- 
iffs. . . . I hold under the facts that the pla nti fs are subro- 
gated to their original lien acquired by them under the said Marx 
& Kempner trust deed, and that defendant’s homestead ciaim can- 
not override the Marx & Kempner lien created long anterior to the 
homestead claim of defendant, and that the plaintiffs are entitled 
to have their lien foreclosed as ordered in the decree. 

“The foregoing are my conclusions of law given without the 
time to extend the reasons or make reference to the authorities, by 
reason of the press of other official duties. 

“Wa. H. Srewarr, 
“Judge of Twenty-sixth Judicial District of Texas.” 
There were twenty-four assignments of error, which need not be 
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given; such of them as are referred to in the opinion will be fqund 
in appellant’s propositions of law, with which they are identical in 
language. Other matters not stated here will be sufficiently indi- 
cated by the opinion; and the facts on which is based the complaint 
made by appellant of misappropriation of assets, will be shown by 
his statement in the fifth proposition of his brief. 


Herring & Kelley and Mann & Baker, for appellant. 

I. The court erred in its conclusions of law in that it held that the 
plaintiffs had the right to foreclose in this suit and sell under trust 
mortgage, given for loan of money, property, the home of defend- 
ant, his wife and minor children, at and before the defendant exe- 
cuted the trust mortgage, and continuously since used by the 
defendant’s family as their homestead, and which at the time it was 
acquired and still is only of the value of $2,500, and situated in a 
town; and when, from before the execution of the trust deed and 
note, defendant and his family have no other home. 

II. The court erred as to matter of law in that it, in effect, held 
that where a deed of trust is given on a homestead, and on personal 
property of value greater in amount than the value of the home- 
stead, that after the maker of the lien becomes insolvent, the cred- 
itor, of his own will, or even with consent of the debtor, can, as 
against the homestead rights of the debtor’s family, change the ap- 
plication of proceeds as against the terms of the contract of the 
trust deed, and relieve personal property from the lien, in order to 
retain or rather make a lien on homestead. Story’s Eq., vol. 1, see. 
633, title “ Marshaling of Securities.” 

Ill. The court erred as to matter of law in not finding that the 
deed of trust sought to be foreclosed had been fully-satisfied, as far 
as any right of foreclosure was concerned, against the homestead. 

IV. The court erred in allowing plaintiffs’ equitable relief of fore- 
closure of liens without requiring them to do equity by restoring to 
the trust deed transaction the proceeds of property belonging to 
that fund by express designation of terms of trust deed, and by 
rights of Dillon’s family in the homestead, by which they are entitled 
to have the trust deed property so marshaled and applied to the 
lien as to release the homestead in preference to releasing other prop- 
erty embraced in the trust deed. Story’s Eq., title “ Marshaling of 
Assets;” Ayres v. Cayce, 10 Tex., 108; Thompson on Homestead 
and Exemptions, sec. 358; Dun v. Buckley, Supreme Court of Wis- 
consin, November 21, 1882, given in full in Central Law Journal, 
vol. 16, No. 2, January 12, 1883. 
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V. The court erred in holding that Kauffman & Runge had prop- 
erly applied proceeds of payments of $5,000 realized by them on the 
notes of Fire Brick & Tile Company which Dillon placed with 
Kauffman & Runge when he opened account with them in January, 
1880, as Kauffman & Runge put the whole of this $5,000 as a credit 
on open account, when as late as July 17, 1881, they wrote Dillon, 
in response to his letter asking as to the collaterals held by them, 
that, “ Besides the statement sent you giving balance of your open 
account, we hold your 
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Now the expression “against the whole of which go the notes of 
F. B. & T. Co.” is an express appropriation either to the 86,000 
note and interest, or to oe note and open account, as a whole of 
proceeds of F. B. & T. Co.’s notes, on which was realized $5,000. 

If the expression, “the shale of which,” refers solely to the 
$6,000 note (which we claim), it is a written agreement so to apply 
proceeds. If that expression refers back to the account sent in for- 
mer letters as well as the note, then the note and account were 
each to get their pro rata of the proceeds on application of the pro- 
ceeds to the debts. And either way the court erred, in that no part 
of the proceeds went as a credit on the $6,000 note, under which 
court gives foreclosure against homestead. 

VI. “There was error “by the court in treating the transaction of 
payment of the Dillon & Hall note as a purchase (a mixed error of 
law and fact), and this runs through and underlies the whole of the 
court’s findings as to subrogation of Kauffman & Runge to lien 
rights under ‘the Dillon & Hall notes and lien. From the then 
standpoint of the parties there was no object of preserving any lien 
rights by subrogation to the Marx & Kempner trust deed, and it 
was not so contemplated or intended. Dillon considered himself, 
and was thought by Kauffman & Runge, more than solvent. He 
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Was opening an account with them with a deposit of $5,000 of good 
collaterals. His then wants, not large, only $1,800 of purchases, 
were made in January from Kauffman & Runge. The deed of trust 
which Kauffman & Runge took on his homestead embraced other 
property, that, even under forced sale, has brought more than the 
$6,000. The note they took gave only eleven months’ time on the 
loan, and bore such interest as is usual on well secured paper. There is 
no intimation in pleadings or evidence that Kauffman & Runge were 
not fully advised that part of the property was at the time Dillon’s 
homestead. It was only after Dillon’s failure, and from that stand- 
point looking back over the transaction, that any question of subro- 
gation as against the homestead was ever contemplated. 

VII. The court erred in finding its legal conclusions on facts that 
Kauffman & Runge purchased the Dillon & Hall note from Marx 
& Kempner, as the legal effect of the transaction was a payment 
by Kauffman & Runge for Dillon. Daniel on Neg. Inst., vol. 2, 
secs. 1222, 1223; Gaylord v. Loughridge, 50 Tex., 578; Flanagan +. 
Cushman, 48 Tex., 246; Malone v. Kauffman, 38 Tex., 457; Per- 
kins v. Stern, 23 Tex., 561; Duty v. Graham, 12 Tex., 427. 

XII. The court erred in holding that in a suit by Kauff- 
man & Runge v. J. W. Dillon, on his individual note, there could 
be a foreclosure by doctrine of subrogation under the Dillon & Hall 
trust deed on a note of Dillon & Hall, on which the lien is but an 
incident to expressed evidence of the firm debt, when this suit was 
not brought on the Dillon & Hall note, and Hall is not a party to 
the suit. Plaintiffs took note of one partner, after paying for him 
a note of the firm after the firm had dissolved; and knowing that 
he had assumed the firm debt, they sue on the note of the indi- 
vidual partner, and take a decree of foreclosure of trust deed given 
by firm to secure the firm note. If the plaintiffs cannot sue Dillon 
& Hall on the firm note the lien is released, and if they still have a 
right to sue on the firm note they have not done it. Taylor v. 
Loughridge, 50 Tex., 578; Flanagan v. Cushman, 48 Tex., 246; 
Malone v. Kauffman, 38 Tex., 457. 


Robert G. Street, for appellees. , 

I. Subrogation arises out of the facts of the transaction and 
“rests on principles of equity wholly independent of contract ;” it 
is the continuation or preservation of the original lien in favor of 
another who has become equitably entitled to its protection ; it arises 
co instante with the transaction from which it flows, and which, but 
for this right of subrogation, would itself have operated the extin- 
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guishment of the original lien; it precludes the idea “that there 
ever has been an instant of time when the property was unincum- 
bered;” and to claim, therefore, that the right of subrogation is 
cut off by any other right which was itself subject to the original 
lien — as the homeste: id claims of the defendant in this case to the 
Marx & Kempner deed of trust — is simply to state a contradiction 
in logic. Flanagan v. Cushman, 48 Tex., 246; Kauffman v. Malone, 
opinion by Judge A. S. Walker, Commissioner of Appeals, Galves- 
ton, 1880; Hicks v. Morris, Tyler Term, 1882; Gilbert ». Gilbert, 
39 Iowa, 637; Matthews v. Aiken, 1 Com., 246,595; Hays v. Wood, 
4 Johns. Ch., 370. 

Il. An “intervening equity,” to which the right of subrogation 
in the enforcement of a lien will be subordinated, is some right or 
claim against which it would be inequitable to enforce the subroga- 
tion because of something done or suffered about the original lien 
(as the execution and recording of a release), upon the faith of which 
such right or equity has subsequently arisen; and, in such case, the 
party claiming under such lien, by operation of the doctrine of 
equitable estoppel, will not be heard to deny that the “ intervening 
equity ” is paramount thereto; and “when money has been loaned 
upon a defective mortgage for the purpose of discharging a prior 
valid incumbrance, and has actually been so applied, the mortgagee 
may be subrogated to the rights of the prior incumbrancers whom 
he has thus satisfied,” and the fraud that caused the defect in the 
second mortgage, as taking possession of the property as homestead 
without the know ledge of the lender on the eve of the execution of 
such second mortgage, will not be regarded as an “intervening 
equity.” Clements ». Lacy, 51 Tex. , 160; Gillum v. Collier, 53 
Tex., 599; Jones on Mortgages, sec. 927; ; Mitchell ». Burt, 45 Ga.; 
Latham v. Staples, 23 Ga.; Cordova v. Hood, 17 Wall, 1; Lusk 
Hopper, 3 Bush, 179; Homer's Ex’rs v. Bakewell et a/., 46 Ala., 464. 

Ill. The taking up of the mortgage note and the substitution of 
another is not a discharge of the original debt either as between 
the parties or as to a subsequent purchaser. Jones on Mortgages, 
sec. 927. 

. . . VI. When a mortgage is discharged and a new one taken 
as part of the transaction, the seizin between the release and the 
new mortgage is but momentary, and will not admit of any right 
or interest of the mortgagor under the homestead act to intervene, 
nor would such seizin give his wife the right of dower. Jones on 
Mortgages, sec. 927; Burns v. Thayer, 101 Mass., 426; Dillon ». 
Byrne, 5 Cal., 455; Swift v. Cramer, 13 Cal., 526. 
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Witum, Curer Jusrice.— The claim of Kauffman & Runge to be 
subrogated to the lien of Marx & Kempner upon the property of 
Dillon is a just and proper one. Dillion having dissolved partner- 
ship with Hall, was anxious to have him released from liability upon 
the firm i for $6,000, and to substitute his individual note in the 
place of it. He had agreed with his partner in their final settle- 
ment that Hall should conyey to him his half interest in the Kosse 
property, and Hall would not carry out this agreement until he was 
freed from liability on the firm note. Dillon also wished to con- 
tinue business for himself, and to that end to establish a line of 
credit with Kauffman & Runge, who it seems were willing to ex- 
tend it to him upon his placing collaterals with them to secure 
future indebtedness. As a part of this arrangement Kauffman & 
Runge took up the $6,000 note, Marx & Kempner transferring it to 
them by indorsement without recourse, and delivering to them also 
the deed of trust given to secure it. Then followed ‘the execution 
of a new note signed by Dillon alone, made payable to Kauffman 
& Runge, for the same amount and bearing the same rate of inter- 
est as the firm note, and the execution also of a new deed of trust 
upon precisely the same property that was included in the old one, 
which was released about the same time by the trustees named in it. 

The only reason urged by appellant why this should not amount 
to a subrogation of Kauffman & Runge to Marx & Kempner’s 
rights as mortgagees is that they were mere volunteers, officiously 
intermeddling in the matter, and having no interest in the payment 
of the debt and the extinction of the original lien or its transfer to 
them. Admitting that they were not under obligation for the 
payment of the debt, and that they had no interest in the mene 
bered property to be protected by purch: ising in Marx & Kempner’s 
security, and that they paid their money for the $6,000 note volun- 
tarily, still the evidence shows conclusively that the payment and 
discharge of the old note and mortgage and the execution of the 
subsequent instruments were the result of an arrangement to that 
effect between all the parties to the transaction. 

It clearly appears that it was their understanding that Kauffman 
& Runge should become entitled to the security of its substitute, 
and the arrangements made between them were intended to have 
precisely the effect which appellees claim should be given them. It 
was a conventional subrogation, and it would be a fraud upon the 
appellees if Dillon could now insist that the security was discharged 
by the payment and release of the note and mortgage. 

The substitution of one note for another, or the cancellation of 
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the former mortgage and supplying its place with a new one, does 
not affect the subrogation, but the claim may be enforced against 
the property incumbered by the original lien, no matter what 
changes may have occurred in the form of the instruments. 

Taking additional personal security, or the individual note of one 
of the original signers, or embracing additional property in the deed 
of trust, does not affect the lien upon such property as was originally 
included in the security. As the lien of the subrogated party 
reaches back to the date of the original mortgage, and holds its 
grasp upon the incumbered property from that time continuously 
through the various changes in the character of the securities till 
the debt is fully satisfied or effectually released, it follows that no 
intervening equity of third parties can affect it, but they mast all 
vield to its superior claim. 

Even the homestead right which may accrue in the incumbered 
property can receive no more protection against this subrogated lien 
than against any one of the same kind which is alloyed to prevail 
over it when no subrogation has taken place. These doctrines have 
been so frequently established in the courts of the country, includ- 
ing those of our own state, that it is useless further to discuss them. 
The only case in which the contrary was heid, after having been 
frequently attacked, was finally overruled in the case of Hicks ». 
Morris, lately decided at Tyler. 

In the present case one piece of property covered by the deed 
of trust became the homestead of Dillon and family a few weeks 
before the subrogation took place. So far as the deed of trust of 
Kauffman & Runge is concerned, no homestead right was acquired 
in these premises, and, like any supervening equity or incumbrance, 
it cannot prevail against the subrogated lien of Kauffman & Runge, 
and was subject to be sold for the satisfaction in the same manner 
as if no appropriation of it as a homestead had ever taken place. 

This leads us to the consideration of the only other point of any 
importance upon which a reversal of the judgment is sought, viz., 
the alleged error of the court in allowing an appropriation of the 
money realized from sale of the goods embraced in the deed of 
trust to a debt due by Dillon to Kauffman & Runge on open 
account. 

The evidence is very clear that this took place by consent of 
Dillon. There can be no doubt but that the lien creditor may 
agree with his debtor that any one article of property included in 
the lien may be discharged from the lien; that it may be sold and 
the proceeds applied to any purpose agreed upon between the 
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parties. This is, of course, subject to the rights of sureties, incum- 
brancers or other parties interested in the debt or the property to 
have their interests protected. 

It is claimed that the wife’s homestead right having attached to 
the premises, subject to the payment of the lien upon them, creates 
such an interest in them that she can compel a sale of the remain- 
ing incumbered property to pay off the mortgage debt before the 
homestead property can be touched for that purpose; that as a con- 
sequence, When the goods were sold, her homestead rights demanded 
that their proceeds should have gone towards the satisfaction of the 
mortgage and not to the open account; that judgment should have 
been enforced only for the balance of the debt after deducting the 
net proceeds of the sale, as well as those of the sale of the Mont- 
gomery lands which were deducted by the court. 

We do not think this position tenable. The premises as to Kauff- 
man & Runge’s lien were not a homestead, and were not to be 
treated as such in enforcing that lien. They stood upon no higher 
footing than any other lots bound by a deed of trust. Whilst as 
between Dillon and his wife and other parties, the constitution pro- 
tected them from forced sale, from mortgage, or from sale without 
consent of the wife, that instrument did not shield them from sale, 
conveyance, or other disposition for the purpose of satisfying a lien 
fastened upon them before becoming the home of the family. As 
to such, they possess no greater dignity than they had when the lien 
first attached. In reference to such incumbrances, the husband has 
been held by this court authorized to make what arrangements he 
may choose, or even to renounce lands thus burthe ned, or to sell 
them, without any question on the part of his wife. Shepperd ve. 
White, 16 Tex., 163; Clements v. Lacy, 51 Tex., 150. 

The principles thus decided not only tend to show how utterly 
powerless the homestead right is when thus incumbered, as against 
the lien holder, but they show the authority held by Dillon in this 
case to make the arrangement he did as to the sale and appropria- 
tion of the goods. As there was no law to prevent him from mak- 
ing such disposition of the money had the lots never become the 
homestead of Dillon's family, there was none that could prevent 
him from so doing in reference to a lien against which Dillon had 
no homestead right in the property. Weare referred to a case 
from Wisconsin. 

That case is essentially different from the present. There the 
personalty sold was the primary security, and the homestead merely 
collateral to it, and hence there might be some reason why its pro- 







































708 Wittrams v. NoLan. [Galveston Term, 


Syllabus. 








ceeds should first be sold to satisfy the lien. The effect of the ar- 
rangement between the parties was, that this personal property 
should be first exhausted before its collateral, the homestead, should 
be encroached upon. This placed the wife, in her claim upon the 
homestead, somewhat in the position of a surety, and upon that 
analogy the case was decided. Again, it was a case where the 
homestead right had attached long prior to the mortgage. The wife 
had joined'in incumbering it for the debts of her husband. She was in 
fact a surety for him to the extent of putting up a sufficient interest 
in her homestead to satisfy $1,000 of his indebtedness. Her rights 
were strictissimi juris. Here she has no right whatever against the 
creditor more than she would have as to any other community prop- 
erty of herself and husband which had been mortgaged by him. 

We think there is nothing in the manner in which the proceeds of 
the goods were appropriated, nor in the subrogation allowed by the 
court, that will vitiate the judgment, and it is affirmed. 

* AFFIRMED. 

[Opinion delivered February 20, 1883.] 





E. J. Wicttams er av. v. Kare Nowan. 
(Case No. 1571.) 


1. Parties — Practice.— To authorize a re-examination of a case at a term subse- 
quent to that during which the judgment which is sought to be set aside was 
rendered, all the parties to the former proceeding must be made parties; nor is this 
rule affected by the fact that the judgment was entered on an unauthorized agree- 
ment made by one of the attorneys in the former suit. All are necessary parties 
who were affected by the judgment based on such agreement. 

2. PLEADING — SETTING ASIDE FORMER JUDGMENT.— A plaintiff who seeks to set 
aside a former judgment, based on an alleged unauthorized agreement of counsel, 
must set forth specifically the nature of the agreement, that the court may 
determine whether the plaintiff has received injury requiring relief. A substan- 
tial injury must be shown; for though the attorney, as such, may not have been 
authorized to make the agreement, a court will not disturb the judgment, unless 


the *ment was so unreasonable in itself as to be manifestly unjust, and to 
crea impression that the attorney’s judgment had been imposed on, or not 
fairly -cised, and the party seeking to be relieved against the compromise must 


show that he was blameless. 

3. Same.— A court of equity will only set aside a judgment rendered upon an unau- 
thorized agreement of counsel, when injury has resulted therefrom to the party 
complaining. 

4. COMPROMISE AGREEMENT OF COUNSEL — JUDGMENT.— Every reasonable presump- 
tion will be indulged in favor of a settlement made by an attorney duly employed, 
especially after it has been recognized by a court and a judgment thereon has been 

cendered. 
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Arvrrat from Fort Bend. Tried below before the Hon. Wm. H. 
Burkhart. 

In a suit for four hundred and fifty acres of land in Fort Bend 
county, instituted by appellants, the children of Wm. G. Nolan, de- 
ceased, by his first wife, against appellee, his second wife, and their 
children, judgment was rendered by the court without a jury, at 
the October term, 1880, decreeing the fee in the land to appellants, 
with the right to use and occupy two hundred acres embracing the 
homestead, during her life, to appellee, the widow. 

On October 6, 1881, appellants filed this suit, alleging that so 
much of the judgment as decreed the life estate to Mrs. Nolan was 
an unauthorized “ concession,” made by their attorney without their 
knowledge or consent, and by his mistake, they not being present 
in person at the trial, on account of sore eyes in the family; that 
the reason they did not sue at once to correct or set aside the judg- 
ment was because Mrs. Nolan verbally agreed with them that if 
they would stop the tax sale about to be made of the land, put the 
premises in repair, sell the property and give her $250, she would 
sign the deed to the land; that meanwhile Mrs. Nolan claimed the 
use of the two hundred acres and the rents from it. There was no 
aulegation that a sale had been effected and a deed tendered for 
Mrs. Nolan’s signature, nor of tender or offer to tender the $250. 

The prayer was to correct the judgment so as to leave standing 
the part vesting title to the land in plaintiffs, and strike out the part 
decreeing the life estate to Mrs. Nolan, or in the alternative for 
specific performance of the alleged verbal agreement. 

October 27, 1881, appellee filed general and special exceptions; 
among the latter that the petition was not sworn to, that it did not 
seek a new trial, but to revise a judgment of the court itself; that 
the judgment was obtained by plaintiffs’ duly authorized agent and 
attorney of record, and that the mistake, if there was any, was be- 
tween plaintiffs and their attorney, and was in no way the fault of 
defendant; that the alleged verbal agreement by defendant was 
within the statute of frauds and void, and was without considera- 
tion. Defendant also answered denying the allegations of the 
petition; that the judgment of November, 1880, fully decided the 
rights of the parties, and the same was res adjudicata; that there 
was no fraud, misrepresentation or mistake on defendant’s part 
about the judgment, but that it was rendered on full and fair un- 
derstanding between her attorneys and those of plaintiffs; she denied 
making the alleged verbal agreement, but that if she did, it was in 
ignorance of her rights, and as it would be a contract for the sale 
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of lands for a longer term than one year, and not to be performed 
within the year, and being verbal merely, it was null. 

Plaintiffs filed a first amended original petition October 25, 1882, 
seeking to avoid these general and special exceptions and pleas, but 
still failed to verify the petition by affidavit. 

On the same day the defendant filed an amended plea, claiming 
the homestead and two hundred acres absolutely, in fee, and pray- 
ing that, if the judgment already rendered be opened, her rights 
thereto be heard and determined; but otherwise that she be quieted 
in her possession and use for life inthe homestead and two hundred 
acres. October 27, 1882, the case was again tried by the court, 
which in effect refused to open the former judgment, and decreed 
that the rights of the parties to the land had been fully, fairly and 
finally adjudicated in that judgment; that they were then res ad/ju- 
dicata, and that no other legal cause of action was presented by the 
petition, and the same was dismissed. Motion for new trial, asking 
that the cause be reinstated and that plaintiffs be allowed to amend 
and to swear to their pleadings. No new matter wa’ set up in this 
motion, nor any errors in the ruling specially pointed out. 





W. L. Davidson, for appellants. 

I. Action always lies to correct a judgment. Revised Code, art. 
1354; Roller v. Wooldridge, 46 Tex., 368; Coffee v. Ball, 49 
Tex., 16. 

II. The plea of res adjudicata was too vague, uncertain and in- 
definite to enable the court toact thereon. The plea is general, does 
not point to time and place where and when the matter was adju- 
dicated, but seems to proceed under the idea that the judgment 
which the suit was brought to correct was a bar to this suit. 

. . « IV. The petition in the alternative describes a good cause 
of action. Boynton v. Tidwell, 19 Tex., 118; Trammell ~. Trammell, 
20 Tex., 406; Williams v. Wright, 20 Tex., 409; Armendiaz v. Serna, 
40 Tex., 292; Williams v. Randon, 10 Tex., 74; Wells v. Fairbank, 5 
Tex., 582; Frosh ». Swett, 2 Tex., 487; Warner v. Bailey, 7 Tex., 
517; Wallace v. Hunt, 22 Tex., 647; City of Marshall v. Bailey, 27 
Tex., 686; Robinson v. Davenport, 40 Tex., 333. 

V. The privilege to amend defective pleadings is a vested right, 
and cannot be limited. If these pleadings were defective, then the 
court should have sustained the exception, and granted the plaintiffs 
the privilege, and given them time to amend. “Cook v. Crawford, 1 
Tex., 9; Burdett v. Marshall, 3 Tex., 24; Austin v. Jordan, 5 Tex., 
130; Lewis v. Davidson, 39 Tex., 660; Connell v. Chandler, 11 Tex., 
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249; Johnson v. Marshall, 13 Tex., 400; Walker ». Howard, 
Tex., 478; Teas v. McDonald, 13 Tex., 349; Lewis v. Alexander, 
51 Tex., 578; Rule 13 for District Courts. 

V'. If the pleadings state a good cause of action, however de- 
fectively stated, it will be held good on general demurrer or excep- 
tions, unless the exceptions indicate a defect in pleading with such 
certainty as to enable the plaintiffs to obviate the objections by 
amendment. 

VIII. Where injustice has been done a litigant, it is the 
duty of the court to grant a new trial; and fundamental errors will 
be revised whether assigned or not. Wetmore v. Woodhouse, 10 
Tex., 33; Galbraith v. Templeton, 20 Tex., - toy v. Bremond, 32 
Tex., 626; Burns v. Wiley, 35 Tex., 20; R.G. R. R. Co. ». Scanlon, 
44 Tex., 649; Sneed vw. Mitchell, 24 Tex. th Salinas v. Wright, i 
Tex., 572; - Elliott vw. Mitcheli, 28 Tex., 105; Stein v. The State, 2 
Tex., 865; Rankert v. Clow, 16 Tex., 9; Coburn v. Poe, 40 Tex., 
419. 


P. FE. Peareson, for appellee. 


Srayton, Associate Justice.—This action is brought to correct 
a judgment rendered in the district court for Fort Bend county, at 
the November term, 1880, in a suit in which appellants were the 
plaintiffs, and the appellee and her children were defendants; its 
object was to vacate so much of that judgment as gave to the ap- 
pellee a life estate in two hundred acres of land. 

The correction sought is not that of a clerical omission or mis- 
take apparent by the record of the case, which may be corrected 
upon notice to the adverse party by the court, so as to make the 
record what the court intended it should be, but it is an applica- 
tion to have a part of the judgment which the court did intend to 
render and have placed in the minutes of the court, as was done, 
vacated after the term. 

The petition must be treated as an application for a re-examina- 
tion of the case, at a term subsequent to that at which the judg- 
ment was rendered, for the purpose of vacating it. 

That the district courts have power to re-examine a cause upon 
its merits, and to vacate its former judgment, where it is made 
to appear that such judgment was obtained by fraud, accident or 
mistake, without fault upon the part of the person seeking relief, 
has often been decided. 

It is not alleged that there was any fraud, misrepresentation or 
wrong upon the part of appellees which induced the rendition of 











-~T 
—_ 
bo 


Wintiams v. Nonan. [Galveston Term, 





Opinion of the court. 





the judgment, a part only of which is sought to be vacated, and to 
the vacation of the residue of which the appellants in their petition 
object. 

To authorize a re-examination of the case, it is certainly necessary 
that all the parties to that suit should be parties to this; yet the 
children of Mrs. Nolan, who were parties to that suit, are not made 
parties to this. The legitimate inference from the petition is, that 
while the appellants in the former suit, as in this, claimed the land 
in controversy as the separate property of their mother, who was 
the first wife of W. G. Nolan, the defendants claimed that the 
land was the community property of W. G. Nolan and his first wife, 
if not community property of him and his second wife, Mrs. Kate 
Nolan, who was the mother by him of the other defendants in the 
former suit. 

Although the homestead for life, by the former judgment, was 
set apart to Mrs. Nolan alone, and although that judgment may 
have been, as it is alleged, in this regard, made under an unauthor- 
ized agreement between the attorney for the appellantsand all the 
defendants in that suit, vet if, through that agreement, the children 
of Mrs. Nolan surrendered any right which they had or honestly 
believed that they had, and this for the benefit of their mother, 
then with reference to the necessity to make the children of Mrs. 
Nolan parties defendant in this action, it would be unimportant 
whether the attorney for the appellants had authority to make the 
agreement upon which the judgment was based or not; for the ap- 
pellants cannot be heard to ask action upon the judgment based 
upon that agreement, unless all of the parties to the judgment 
entered upon it are before the court. i 

If any part of that judgment should be set aside, the appellants 
could not be heard to claim its benefits while repudiating a part of 
it, when most probably the agreement influenced the whole judg- 
ment. If the judgment ought to be vacated in any part for want 
of authority in the attorney of appellants to make the agreement 
upon which it was based, it would be but just that all the parties 
should be remitted to their rights as they stood before the agree- 
ment was made, and to do this it would be necessar y that all par- 
ties to the judgment should be before the court; and as they were 
not, this would have been a sufficient reason for sustaining the de- 
murrer, and especially so, where, as in this case, parties are seeking 
to hold on to so much of the judgment as is favorable to them, and 
are seeking to disregard all of it which they deém unfavorable to 
them. 
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The appellants are asking equitable relief, and to entitle them to 
it they should not only have averred a want of authority in their 
attorney to make the agreement, but they should have set out fully 
what the agreement was, so that the court could have seen w hether 
or not they had been injured ‘by it, considered with reference to its 
bearing upon the whole case; for as was said in the case of Roller 
v. Wooldridge, 46 Tex., 495, “ Any mere irregularity in the mode 
of procuring the judgment is not sufficient. A substantial injury 
must be shown. Hence it is said by Chief Justice Marshall, that 
‘although one attorney at law, merely as such, has, strictly speaking, 
no right to make a compromise, yet a court would be disinclined 
to disturb one which was not so unreasonable in itself as to be ex- 
claimed against by all, and to create an impression that the attor- 
ney’s judgment had been imposed on, or not fairly exercised, and 
the conduct of the party seeking to be relieved against the com- 
promise of his attorney should have been per fectly blameless.’ 
Walker v. Parker, 7 Cranch, 436. 

It is not every judgment rendered upon unauthorized agreements 
or compromises of attorneys that a court of equity will set aside; 
it will only be done where injury has resulted therefrom to the party 
complaining. Wieland v. White, 109 Mass., 394; Potter v. Parsons, 
14 lIowa, 288; Bonney v. Morrill, 57 Me., 374; Jones v. Williamson, 
5 Coldwell, 3871. In the absence of a clear and full statement of 
the entire agreement in all its parts and bearings, a court of equity 
would not undertake to give relief; for in so attempting injustice 
might be done. 

It is not denied that the attorney who made the agreement com- 
plained of was the attorney of the appellants in the former suit; 
and while there are averments in the petition which deny his 
authority to make it, yet allegations are also found there which bear 
strong evidence that the attorney was authorized to make the agree- 
inent, or at least that such conversation had passed between the at- 
torney and the appellants as authorized him to believe that he was 
so authorized. 

The petition contains the following averments: “ Plaintiffs would 
show that they did propose that if said defendant would pay all the 
taxes on said land and keep the place in repair, that she might live 
there and use such land, not to exceed two hundred acres; but these 
plaintiffs did not propose and never consented to give her any right 
there, unless she lived there and kept the place in repair and paid 
the taxes thereon.” “That they had told their attorney that it 
was not their wish to turn the defendant out, but they were willing 
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that she should stay upon the place and use enough of the land to 
render her comfortable, if the defendant would pay the taxes on 
said land and keep it in repair.” After this, the petition goes on to 
deny that they authorized their attorney to embody in the judg- 
ment that was entered that which they had practically expressed 
a willingness to grant. Peru Steel Co. v. Whipple Manuf. Co., 109 
Mass., 466. 

If there was a failure of the tenant for life to prevent waste of 
the property, or to pay the taxes thereon, the law, without the 
judgment so declaring, would impose that duty upon the holder of 
the life estate, and especially so if the agreement under which the 
life estate was created so provided. 

In this case it is unnecessary for us to enter into an investigation 
of the controverted question as to how far a compromise made in 
good faith by an attorney duly employed will be sustained, where 
the act of the opposite party is fair and untainted with fraud, mis- 
representation or mutual mistake, and the transaction itself is 
reasonable. " 

Every reasonable presumption is to be indulged in favor of a 
settlement made by an attorney duly employed, and especially so 
after a court has recognized such an agreement and entered a 
solemn judgment on it. There are other matters in the record 
which might be considered, but in view of those already referred to 
it is not deemed necessary to do so, for we are of the opinion that, 
for the reasons indicated, the court did not err in the disposition 
which was made of the case. 

The judgment 1s affirmed. 

AFFIRMED. 
[Opinion delivered February 20, 1883.] 











| INDEX. 


ABATEMENT. 

1. A plea in abatement because the defendant is not sued in the county of his 
residence cannot be sustained unless it negatives the existence of any of the ex- 
ceptions which, under the statute, would authorize jurisdiction where the suit is 
brought. Stark v. Whitman, 375. 

2. Breen v. T. P. R’y Co., 44 Tex., 302, and H. & T. C. R’y Co. v. Graves, 50 
Tex., 200, approved. Id. 

ACCEPTANCE. See Brits oF Excnaner, 1. 

ACKNOWLEDGMENT. See Separate ACKNOWLEDGMENT. 

ACQUIESCENCE. See Compromise. Estorret, 2. 

ACTION. See County Bounpary, 4 5. Promissory Nore, 3. Surety, 1. 
Trespass to Try Titie, 15. 

1. Plaintiffs charged, in an action for slander, that defendant had uttered 
and published words concerning one of them (the wife of co-plaintiff), imputing 
to her a want of chastity, stating the language, by reason whereof she, being poor, 
was refused employment and civil treatment; that being a boarding-house keeper, 
her boarders left her house by reason of the publication of the alleged slander, 
and that other persons refused to patronize her as a school teacher for the same 
cause, Held, 

(1) Words imputing a want of chastity to a female are not actionable pei se, 
but special damage must be alleged as resulting therefrom. 

(2) It was not necessary to give in the petition the names of those who refused 
the plaintiff civil treatment, of the boarders who left her house, or the names of 
those who refused to patronize her school; this was matter of evidence, not 
required to be pleaded. 

(3) The charge of the court, as appticable to the case (as contained in state- 
ment), was correct. 

(4) The word “‘injury,”’ used in the charge instead of ‘‘damage,”’ could not 
have misled the jury. Ross v. Fitch et al., 148. 

2. An individual owning property in a town abutting on a public square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication. or to prevent its being appropriated to 
a use inconsistent with the dedication. Corporation of Seguin v. Ireland, 183. 

3. The decision in Spence v. McGowan, 53 Texas, approved, which holds that 
when the sole object of a suit is to determine the location of a dividing line be- 
tween surveys, and there is no question as to the title to either survey, the parties, 
under the statutes formerly in force, would be entitled to but-one adjudication on 
the question. San Patricio v. Mathis, 242. 

4. The holder of a county warrant issued under an ‘order of the county 
court in 1852, could maintain an action thereon against the county, after the tail- 
ure of its county court to takes action thereon when it was presented to it for 
allowance. San Patricio County v. McClane, 243. 


ACTUAL SETTLER. See Pre-remprion, 1. 


ADMINISTRATION. See Apminsrrator's Sate. Estates or DECEDENTS. 
INDEPENDENT EXEcT*’ORS AND ADMINISTRATORS. 
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ADMINISTRATOR'S SALE. ; 

1. In a suit by an administrator on a promissory note given by the defendant 
and his sureties for land bought at administrator’s sale, the defendant pleaded 
that he held an approved claim against the estate, which he was induced to pur- 
chase by the administrator agreeing that such claim might be applied in making 
a pro rata payment on the land to the extent of $2,500. This was denied by the 
administrator. The estate as to general creditors was insolvent. The evidence 
showed that on the day of sale the defendant, on approaching the administrator, 
took from his pocket the claim referred to, and which that administrator kad not 
before seen, and asked him how much land it would buy, to which question, after 
a hasty calculation, he answered ‘‘ twenty-five hundred dollars’ worth.’ Held, 

(1) The answer of the adminisirator under such circumstances was rather the 
expression of an opinion than a proposition to receive the claim in payment for 
that amount of money in case of a purchase of land. 

(2) The good faith of defendant in the purchase of the claim being denied, 
nothing short of the clearest proof and the mosi perfect good faith could sustain 
the defense. 

(3) An understanding by the sureties when they contracted the obligation, that 
it was to be paid with the approved claim of their principal, would be no defense 
for them, unless such understanding resulted from the acts or representations of 
the administrator. Floyd v. Rust, 505. 

2. See opinion for facts he!d insufficient to maintain the defense to a suit on a 
note given for land purchased at administrator's sale, that it was agreed that an 
approved claim held by defendant should be received in payment,therefor. Id. 

3. See this case for a discussion of tue cases of Swenson v. Walker, 3 Tex., 93, 
and Dickinson v. McDermot, 13 Tex., 248. Jd. 


ADVANCEMENT. See INDEPENDENT EXECUTORS AND ADMINISTRATORS, 5, 


ADVERSE POSSESSION. See Evipence, 7. Lrurratron, 15, 21. 

1. The casual and incomplete possession of land, which is not visibly occupied by 
him who claims such possession, but is evidenced by grazing sheep and cattle on 
it, and constructing and fencing around a tank of water, does not import such do- 
minion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Murphy v. Welder, 235. 


AFFIDAVIT. See ArracuMent, 11,13. CrHance or VENUE, 2. 

1. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the aflidavit re- 
quired by the statute. that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Waters v. Spofford, 115. 

2. An affidavit to a petition for certiorari, ** that all the material allegations of 
the above and foregoing petition are true so far as stated upon my own knowl- 
edge, and so far as stated upon the information of others are believed to be true,”’ 
held sufficient upon a motion to quash the certiorari on the ground of insuffi- 
ciency of the affidavit, the motion failing to specify the defect. Seeligson v. Wil- 
son, 369. 

3. Prior to the adoption of the Revised Statutes the attachment law required 
the plaintiff to swear ‘‘ that the attacliment is not sued out for tie purpose of in- 
juring the defendant.” The Revised Statutes require that the affidavit shall state 
that the attachment is not sued out for the purpose of injuring or harassing the 
defendant. An affidavit made under the Revised Statutes contained this lan- 
guage: ‘‘ This attachment is not sued out for the purpose of injuring and harass- 
ing the said defendant.’’ Held, a motion to quash was’ properly sustained, the 
affidavit not being made in compliance with the statute. Moody d: Jamison v. 
Julius Levy & Co., 532. 
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AGREEMENT. See Baitment, 1. Compromise. Contract. MISTAKE. 


1. Plaintiff, whose land was claimed adversely, agreed to the appointment of 
parties to survey and settle the location of a line, under the belief that the contro- 
versy only involved the true location of that line, which was a common line be- 
tween old surveys which had been patented. The adverse claimant had procured a 
patent to a narrow strip of land which he supposed to be between the old surveys 
which called for each other, and the agreement for parties to settle the boundary 
was made by plaintiff in ignorance of the character of defendant's claim, and 
also in ignorance of the fact that the field notes of his own survey were not cor- 
rect in his patent. Held, that plaintiff was entitled to a decree canceling the 
agreement. Morrill v. Bartlett, 644. 


AMENDMENT. See ArracuMENT, 4. 
ANCIENT INSTRUMENT. 


1. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient 
instrument, held, 

(1) The existence of the original deed in the land office, and its antiquity, were 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(3) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘an ancient instrument ’’ in his department, would 
not tend to establish its genuineness or to prove its contents. Dotson v. Moss, 152. 

2. An instre-nent was offered in evidence as an ancient document coming 
from a proper custody, as follows: 

“Fripay, Oct. the 18th, 1838. 

*T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league of 
land and one town lot, situated in Aransas, in Power's colony, Texas, as Martin 


Lawler has the deeds to it. Signed by my own hand. i his. 
Joun x TOOLE. 
* Witness, Martin McLoveu.ry. mark 


’ 


** Witness, James Toney.’ 

It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The land in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was objected 
to and excluded on the ground that it was not described, and a copy thereof given 
in the abstract of title under which the party offering it claimed, and which was 
demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, before its 
date, had conveyed the property by deed to one under whom the adversary claimed, 
it did not appear from the paper that it was the intention of the testator to convey 
the land in controversy, its exclusion did not prejudice any right of those claiming 
under it, and without considering whether the objection to its introduction urged 
below was properly taken or not, its exclusion was immaterial. Murphy v. 
Welder et al., 235. 

3. To entitle a power of attorney to be read as an ancient instrument it 
is not necessary that it should have been thirty years old at the date of 
instituting the suit in which it is offered as evidence; it is sufficient if it is 
thirty years old at the time when it is offered in evidence. That the papers 
offered did not come from a proper custody, and were not free from suspicion on 
their face, was not made a ground of objection. Bass et al. y. Sevier, 567. 
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ANCIENT INSTRUMENT — continued. 

4. The certified copy of a recorded instrument purporting to be a deed, bearing 
date in 1843, and recorded the day after its date, on proof of its execution by 
the only subscribing witness thereto, was attacked by aftidavit of forgery and not 
otherwise objected toin I88!. An affidavit showing diligent search for the original 
deed, and its loss, as a reason for its non-production was filed. It was shown that 
the grantor, grantee and subscribing witness were dead. Held, 

(1) The Revised Statutes, art. 2257, admitting in evidence instruments of writ- 
ing without proof of their execution, on conditions specified, was simply designed 
to relieve a party from making statutory proof; and it imposes no greater burden 
on him who offers an instrument against which an affidavit of forgery has been 
filed, than the rules of evidence at common law required. 

(2) An affidavit of forgery being filed, the party is simply remitted to his com- 
mon law method of proof. 

(3) The record made in 1845 evidenced with even more certainty than would the 
original deed, that it then had an existence, and was more than thirty years old. 

(4) The reason for the rule requiring that an ancient instrument shall, to be 
admitted in evidence, come from a proper custody, is mainly founded on the idea 
that such custody affords evidence of delivery to him who claims under it. The 
registration of a lost deed also raises the presumption of its delivery. 

(5) The certified copy of a deed thus registered, with strong corroborating facts 
to show the genuineness of the original, was, after the lapse of thirty years from its 
date and registration, properly admitted in evidence. The deed, if in existence, 
would prove itself, and the statute, under circumstances specified by it, provides 

: that ‘‘ a certified copy of the record of any such instrument shali be admitted in 
like manner as the original could be.” 

(6) The charge of the court that ‘a deed over thirty years old is evidence with- 
out any other proof,’’ was not a charge upon the weight of evidence, and not 
error. Had the court instructed the jury that its age afforded conclusive evidence 
of the genuineness of the dved, it would have been error. 

(7). The grantor, grantee and subscribing witness being dead, there could be no 
better evidence that the deed once existed than that of the clerk before whom the 
instrument was proved for record by the subscribing witness, and who recorded the 
deed. 

(8) If the evidence of the clerk had tended no further than to show that in 1843 
he had in his possession a paper answering the description of the deed which was 
authenticated for record, and which he correctly transcribed in the county records, 
of which he was custodian, it would have been admissible. 

(9) The rule requiring the best evidence of a fact in issue is only intended to 
exclude such testimony as may indicate the existence of more original sources of 
information. Holmes v. Coryell, 680. 

APPEAL. See ArracuMent, 4. Britt or Excertions. StratreMent oF Facts. 

1. The jurisdiction of the district court to set aside its own judgments continues 
during the term, and this is so although all the steps prescribed by the statute for 
the perfection of an appeal have been taken before the close of the term. Blum 
v. Wettermark, 125. 

2. Where an appeal bond is filed and approved during the term, the case is not 
returnable to the supreme court sooner than it would have been had the bond 
been filed and approved on the last day of the term. Id. 

. 3. R.S., arts. 1387-8, 1401-5, and 1410, construed. Id. 

4. Cahn v. State, Austin term, 1880, overruled. Td. 

5. Kellogg & Co. v. White, Austin term, 1882, foliowed. Jd. 

6. In its own peculiar sphere the district court is independent and supreme in 
its power, and the supreme court has no authority to inquire into or revise its 
judgments during the period of time when, by its very organization and constitu- 
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APPEAL — continued. 
tion, the district court still has power to alter or change such judgments. Garza 
v. Baker, 485. 

7. Blum.v, Wettermark, infra, approved. Id. 

8. The act of January 27, 1842, which authorized the issuance of execution 
under circumstances named, during the term, could not operate to deprive the 
district court of its inherent power as a court to revise and change its own action 
and orders during the term, and grant a new trial if necessary, notwithstanding 
the issuance of execution before the rising of the court, and the fact that anew 
trial had been refused and notice of appeal given. Jd. 

9. Arts. 2268 and 2269, R. S.. simply regulate in substantial accordance with 
the act of June 4, 1873 (Pasch. Dig., art. 3772), the issuance of execution during 
the term of the court when the judgments on which they are based were ren- 
dered. Td. 

10. Art. 1034, R.S., is but a substantial re-enactment of the law as it has always 
existed from the earliest organization of the supreme court. The words used in that 
article, “‘ next succeeding term *’ (of the district court), ‘* when the appeal was per- 
fected,” evidently were not intended to convey the idea that the twenty days after 
the appeal bond was given were to be computed from that particular day in the 
term of the district court when the appeal was perfected, if it was (as it fre- 
quently was) perfected during the term; but the time was, it would seem, in- 
tended to be computed from the last day of the term of the district court during 
which term the appeal was perfected. Jd. 

11. The district court has during its term complete and perfect control over all 
its orders and judgments, and the appellate power of the supreme court cannot 
be exercised as to them until the district court finaliy adjourns. Td. 

12. If the court @ quo had no jurisdiction, an appeal cannot be entertained, 
although the court to which the appeal has been taken may have original juris- 
diction of the question. When such an appea! has been taken from a probate 
court, having no jurisdiction, to the district court, which would have had original 
jurisdiction, and from its judgment an appeal is taken to the supreme court, the 
case will be dismissed. Timmins ad: Bonner v. Long, 554. 

13. Arts. 2695 and 2696 of the Revised Statutes construed. Id. 

14. On appeal from the judgment of the district court which allowed out 
of an estate a specified sum for a year’s support for a widow and children, a fur- 
ther sum in lieu of exempted articles, and an allowance of $2,099 in lieu of home- 
stead, that judgment was reversed as to the allowance of $2,000, and affirmed in 
all other respects. Exceptions were filed below to the mandate of the supreme 
court, alleging that the judgment of the supreme court was void, which was 
overruled, and the district court reformed its judgment so as to make it conform 
to the judgment of the supreme court. Held, 

(1) The judgment of the district court, in effect refusing to disregard the direc- 
tion of the supreme court, was proper. 

(2) No appeal lies from a judgment of the district court rendered in accordance 
with a mandate of the supreme court, which provides in substance for the final 
disposition of a cause. Lowell y. Ball, Hutchings & Co., 562. 

. 
APPEAL BOND. See Apprat, 1, 2. 

1. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. J, & 
G. N. R. R. Co. v. Smith County, 74. 

2. Where the appeal bond erroneously describes the judgment as in favor of 
two named parties, when in fact it was rendered in favor of one only, it seems that 
the misdescription is a sufficient objection to the bond, a motion to dismiss being 
made in time. Id. 
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APPEAL BOND — continued. 

3. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, is not a final judgment, and 
will not support an appeal. Id. 

4. It seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Jd. 

ARGUMENT OF COUNSEL. 

1. Counsel should be confined by the court to the discussion of those issues 
made by the pleadings, in regard to which some evidence has been introduced. 
Taylor v. McNutt, 71. 


ASSESSMENT. See Liurrartron, 17. 


ASSIGNMENT. See AsstaNor aNnp AsstGNEE. Depron AND CREDITOR, 2, 3. 
SraTure OF Fravups, 2. Srarures Consrrvuep, 11, 12. 
ASSIGNOR AND ASSIGNER. See Promissory Nore, 1. 

1, When an assignment for the benefit of creditors is made under the statute, 
the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property to the prejudice of other creditors. Blum vy. Welborne, 157. 

2. A valid assignment for the benefit of creditors, under the act of March 
24, 1879, must convey all of the property, real and personal, of the debtor, ex- 
cept such as may be exempt from forced sale. If the assignment be by copart- 
ners, it must convey the firm property as weil as the individual property of the 
meinbers composing the firm. Donaho vy. Fish Bros., 164. 

3. No title passes as against objecting creditcrs by a deed of assignment 
executed by copartners, which only purports to convey to the assignee the 
partnership property, and with the condition expressed that only such creditors 
shall receive benefit from the assignment as will join in a release of the debtors. 
A deed of assignment containing such a condition is only valid when it conveys 
all the property of the firm as well as that of the individuals composing it, except 
that which may be exempt under the constitution and laws from forced sale. If 
all the property, both of the firm and its individual members, be not conveyed, the 
deed presents no obstacle to an objecting creditor seeking to collect his debt by the 
usual process. Id. 

ATTACHMENT. See Varrancr, 4. 

1. When an assignment for the benefit of creditors is made under the statute, 
the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property tothe prejudice of other creditors. Blum v. Welborne, 157. 

2. In a suit-by the assignee of an insolvent debtor against an attaching creditor 
for damages resulting from the attachment, the answer is defective if it fails to 
allege that the assignor was not insolvent and that he did not act in contempla- 
tion of insolvency in making the assignment. Id. 

3. The writ of attachment and the officer's return thereon should always, in at- 
tachment proceedings, constitute a part of the record on appeal or writ of error to 
the supreme court. Ryan v. Goldfrank, Frank &: Co., 356. 

4. When the claimant of property seized by attachment files as such claimant 
the statutory bond, and at the same time makes written oath that his claim is 
made in good faith, the absence of the jurat, which through inadvertence was not 
attached to the affidavit, will not vitiate the proceedings if cured in time by 
amendment. Id. 
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ATTACHMENT — continued. 

5. This case distinguished from Carter ». Carter, 36 Tex., 693. Id. 

6. The doctrine announced in*Pool v. Sandford, 52 Tex., 621, and Rodrigues r. 
Trevino, 54 Tex., 198, reaffirmed. The proper remedy for one whose property is 
seized for the debt of another is not by intervention, but by filing a claimant's 
bond under the statute or pursuing the officer who made the levy in an action of 
trespass. Jd, 

7. Sims v. Redding, 20 Tex., 388, and Arnold v. Kreissler, 22 Tex., 531, ap- 
proved. Jd. 

8. An attaching creditor whose writ of attachment has been levied on goods in 
the possession of the sheriff, by virtue of an execution issued on a judgment by 
confession, alleged to be fraudulent, has such a lien on the goods as to authorize, 
under proper averments, the issuance of injunction. Blum v. Schram d° Co., 524. 

9. Prior to the adoption of the Revised Statutes the attachment law required 
the plaintiff to swear “that the attachment is not sued out for the purpose of 
injuring the defendant."’ The Revised Statutes require that the affidavit shall 
state that the attachment is not sued out for the purpose of injuring o harassing 
the defendant. An affidavit made under the Revised Statutes contained this 
language: ‘* This attachment is not sued out for the purpose of injuring and 
harassing the said defendant.’ Held, a motion to quash was properly sustained, 
the affidavit not being made in compliance with the statute. Moody d: Jamison vy. 
Julius Levy d: Co., 532. 

10. When, in a suit by attachment to secure a debt due on promissory notes, the 
defendant’s right to a credit, resulting from a partial payment, is admitted, but 
the date of such payment is not averred either in the petition or affidavit, the at- 
tachment cannot be sustained and the writ of attachment should be quashed. 
Espey v. Heidenheimer Bros., 662. . 

11. Though the presumption of law in a suit on a promissory note, where the 
date of a partial payment is alleged, would ordinarily be that it occurred on the 
day of the execution of the note, no such presumption will obtain in suits by at- 
tachment. ‘The requirement of the statute, that the amount of the demand shall 
be stated in the affidavit, must be strictly observed; and this is not done when, by 
an omission to state the date of an acknowledged credit, there is nothing by which, 
in computing interest, the amount due may be certainly determined. Id. 

12. This case distinguished from Morgan v. Johnson, 15 Tex., 568, which held 
that the affidavit for attachment was sufficient if it alleged that the defendant 
was “indebted to the plaintiffs in the several sums of money mentioned "’ in the 
petition. It is also distinguished from Wright vr. Ragland, 18 Tex., 298, which sus- 
tained an atlidavit to the effect that the defendant was justly indebted to plaintiff in 
a specified sum besides interest, because, the principal debt and rate of interest 
being stated, the interest was of certain ascertainment. Jd. 

15. The statement required by the statute as to the amount of the indebtedness 
in proceedings by attachment, must be as carefully set forth as any other in the 
affidavit. The clerk who issues the writ must state in it the amount, and this he 
cannot do by reference to legal presumptions arising on facts stated. Id, 


ATTORNEY. See Equity, 1, 2. Jupament, 10, 17,18. Practice 1 Disrrictr 
Court, 15. Rariway Company, 7. " 

1. A wholesale merchant at Galveston, learning of the insolvency of a firm 
to whom he had shipped goods by rail, notified the railroad agent at their point 
of destination of his purpose to stop the shipment in transitu, who replied 
that the shipment would be protected. Afterwards, and before the arrival of 
the goods, the purchasers assigned the bill of lading without consideration to 
their attorney, and gave him a written order on the railway agent at an in- 
termediate station for the goods. The attorney then intercepted the shipment 
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ATTORNEY — continued. 


before the goods reached their destination at the way station, remarked them 
in the name of a fictitious firm, effaced from the cases the name of the orig- 
inal purchaser, and reshipped the goods thus marked to their original destination, 
where they were delivered to the original purchaser. In a suit by the wholesale 
merchant against the railroad company and the attorney, held, 

(1) A charge to the effect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent “ownershi p of the goods, for the 
purpose and with the intention of committing a fraud upon the ereditor, could not 
be heard to deny his liability to nim for the loss thereby sustained. 

(3) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as *‘ general freight ugent,’’ and serv- 
ice of citation on the station agent having control of freights of the railway 
company at the point of destination of the goods, was service on the company. 
Notice to such an agent of stoppage in transitu was notice to the company. 

Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Pool v. H. d& T. C. R’y Co., 134. 


AUTHENTICATION. See Anctent INstRUMENT, 1, 2, 4. 
BAILMENT. 


1. The parties in interest may regulate in advance the remedy which the 
creditor must resort to in subjecting property pledged to the payment of the debt 
which it is hypothecated to secure. King d: Co.v. T. B. & Ins. Co., 659. 

The holder of property pledged for the payment of a debt may sell it, after 
reasonable notice, at public auction to liquidate the debt, unless the character of the 
property be such as to rais? the presumption that the parties intended that it 
should be used in some other way to raise money if necessary; as in the case of a 
bill of exchange or promissory note soon to mature. Id. 

3. See opinion for allegations in an answer held not sufficient to show a waiver 
on the part of the pledgee of bis right to sell, in default of payment, bonds hypothe- 
cated to secure the debt. Jd. 

4. When no time is stipulated for the payment of debt secured by a pledge 
of property, the law will, in the absence of something from which a conirary pre- 
sumption would arise, presume that the payment is to be made on demand. Ji. 

The holder of property hypotheeated for debt, having a legal right to sell 
on notice after demand, no time being fixed for payment, may seil it at public auc- 
tion, and is under no legal obligation to wait until a depressed money market is 
better in order to obtain a higher price for the thing pledged. The parties will be 
presumed to have bad in view the risk of fluctuation in the market when the pledge 
was made. Id. 

6. See opinion for pleading alleging the violation of a contract with ‘re- 
gard to the rate of interest to be paid on a debt secured by a pledge to waich a 
demurrer was improperly sustained. Jd. 


BANKRUPT. 


The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason ot her 
emigration and settlement, entitled to the community interest of their mother 
in land appropriated by a certificate to her husband as a colonist under the act 
of January 21, 1850. Such interest could be enforced against a purchaser of the 
certificate from the husband after the death of the wife, who procured a patent 
for the land to himself as such purchaser and assignee. “Porter v. Chronister, 53. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs of the mother. Jd. 








InpDEx. 723 





BILL OF EXCEPTIONS. See Pracrick 1x SurreME Court, 17. 

1. The statute (R. S., art. 1363) which requires a bill of exceptions to be pre- 
sented for the judge's aliowance and signature during the term and within ten 
days after the conclusion of the trial, construed to mean that the presentation may 
be made within ten days after the date of the entry of an order overruling a 
motion for new trial. In contemplation of the statute, the overruling a motion 
for a new trial is the conclusion of the trial. S. & BE. T. R’y Co. v. Joachimi, 
452. 

2. Bills of exception which have not been presented to the district judge for 
signature within ten days after a motion for a new trial has been refused, will on 
motion be stricken from the record in the supreme court. But if the statement of 
facts containing bills of exception to the admission of improper evidence was 
signed and approved during the term and within ten days after the end of the 
trial, the bills of exception would be considered. It would be otherwise if such 
statement of facts was presented to the judge more than ten days after the con- 
clusion of the trial. Blum v. Schram d: Co., 524. 

BILLS OF EXCHANGE, 

1. In a suit against the acceptor of a bill, who accepted it to be paid ‘so soon” 
as the acceptor ‘should find himself in funds,” it must be alleged and proved that 
the acceptor was in funds to pay the bill; and this condition is not fulfilled by his 
having property other than money in his hands more than sufficient in value to 
pay the bill. Carlisle v. Hooks, 420. 

BOND. 

1. When the statutory bond required on the issuance of a writ of certiorari re- 
fers for a description of the judgment to the petition for certiorari, and the same 
is fully described in the petition so that it identifies the judgment as the same 
found ia the transcript, it will be held that the bond sufficiently d-scribes the judg- 
ment. Seeligson v. Wilson, 369. 

BOUNDARY. See Action, 3. Estopren, 2. Mistake, 1, 2,3. Survey. 

1. A call in a survey for the line of another survey, which is an open line on the 
prairie at the point of intersection, will not yield to a conflicting call for distance, 
when the location of the opn line is certainly determined by natural objects, 
marked lines, and fixed corners of abutting surveys; as where the open line is but 
the prolongation of a line called for in an adjoining survey, and wuich line of 
such adjoining survey starts frem a corner consisting of a permanent natyral ob- 
ject, and is a marked line on the propor course before it becomes an open line on 
the prairie. Fordtran v. Ellis, 245. 

2. Refusal to give a charge abstractly correct, but not applicable to the evidence, 
will furnish no basis for a reversal. Jd. 

3. The field notes of two surveys as recorded in the surveyor’s office, and certi- 
fied to the general land office, were dated, one September 21, 188, the otlrer Oc- 
tober 12, 185%, and yet the survey thus dated in September called to corner on a 
line of the survey dated in October. The certificate to each set of field notes as 
to the time of making the survey was, that it was made ‘‘since the lirst day of 
February preceding, and according to law.’ Held, 

(1) The refusal to give a charge predicated on the assumption that the field notes 
of date September 21, 1838, were the notes of a survey made on that date, was 
not error. 

(2) The dates tended, if at all, only in the remotest degree, to indicate that the 
surveys were then made, in view of the language of the surveyor’s certificate 
coupled with evidence that surveys older than either date called for the survey 
dated in September. Jd. 

4. In asuit between parties involving a question of boundary, it was shown that 
after differept surveyors had disagreed as to the true locality of the dividing line, 
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BOUNDARY — continued. 
the parties agreed themselves on a line which should be the dividing line between 
their adjacent lands, and one of them afterwards built his fence and constructed 
his houses with reference to that agreed line as the true boundary. Held, 

(1) The fact that one of the parties would not have assented to the agreed line 
but for the belief that it was the true line, and, discovering his error, attempted to 
repudiate the agreement, afforded no ground for his relief; he was bound by the 
agreed line. 

3 (2) The validity of an agreement for the settlement of a boundary does not de- 
pend on the accuracy with which the line is run. 

(3) Whether the parties were right or wrong in locating the agreed line prop- 
erly was immaterial, if there was doubt or dispute as to its correct location on the 
ground, and they settled that agreement by a compromise line. ' 

(4) Time and long acquiescence are not necessary to the validity of a parol 
agreement fixing a compromise line between adjacent surveys. 

(5) When the parties have acted with entire good faith, a court of equity will 
not disturb such compromise line on the ground of mistake of fact. The rule 
which enforces such agreements rests on the soundest principles of public policy 
and justice. 

(6) Coleman v. Smith, 55 Tex., 259; Hoxie v. Clay, 20 Tex., 586, and George v. 
Thomas, 16 Tex., 89, discussed and approved. 

(7) The special issues found by the jury having ascertained all the facts neces- 
sary toa final decision of the case, the judgment below was reversed, with in- 
structions to the district court to take such steps as might be necessary to have 
described and defined on the ground the dividing line which the parties had agreed 
on, and to enter a judgment establishing that line. Cooper v. Austin, 494. 

5. A call for a common line between two surveys and for common corners, will, 
when they are plotted on the county map by the surveyor who surveyed both, as 
contiguous surveys, control a call for distance. Morrill v. Bartlett, 644. 

6. One of such surveys called for the line of the other at one thousand four hun- 
dred and seventy varas, when the true distance was one thousand seven hundred 
and eighty-two varas, being an excess of three hundred and twelve varas. A 
subsequent iocator acquired no rights by location, survey and patent of the ex- 
cess, and this though the call of the old surveys for a common line and common 
corners had been omitted in the patent through mistake, when appearing in the 
field notes of the survey returned to the general land office, and of record in the 
county. Id. 


BOUNTY WARRANT. See Trespass to Try Titus, 1 
BREACH OF WARRANTY. See Measure or DamaGes, 6. 
BRIEFS. See Starement or Facts, 9. 


BURDEN OF PROOF. 

1. S., who held a power of attorney from E. G., of date October 28, 1856, to sell 
any lands or other property of E. G.’s in Texas, on November 16, 1858, conveyed 
to E. four hundred and thirty-seven and one-half acres of the M. McDonald head- 
right six hundred and forty acre certificate, issued November 13, 1857, the deed 
purporting to be in his own name, and making no reference to the power of at- 
torney. In October, 1858, there was a survey by virtue of this certificate (for whom 
made does not appear), and the land was patented to the heirs of E. G. in 1862, 
she having died in 1861. On the same day that S. conveyed to E., the latter con- 
veyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 conveyed 
to P., the plaintiff. After the death of E. G., a deed from E. to her for the four 
hundred and thirty-seven and a half acres, less the one hundred and sixty conveyed 
to L. 8. G., of date June, 1859, was placed on record, at whose instance does not 
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BURDEN OF PROOF —continued. 
appear. The defendants claimed under a deed from the heirs of E. G.; her son, 
and one of those heirs, being L.8.G. Held, 

(1) That the burden of proving that E. G., at the date of the deed made by 8., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had 
knowledge of its existence, and was insufficient to show that she had ratified the 
deed by 8. 

(5) That as the action was trespass to try title to a specific one hundred and sixty 
acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson v. Kilgore, 88. 


CASES APPROVED. See Aspatrement, 2. ATTACHMENT, 6, 7. BounpDary, 4. 
Crtres AND Towns, 7. CONFEDERATE Notes, 1. DisQUALIFICATION OF JUDGE, 
ll. Evipence. 25. Estroprer, 5. Fraup, 16. Homesrreap, 7. Lacnes, 5. 
Limrration, 14. Possesston, 6. Promissory Nore, 8. STarveEMENT OF 
Facrs, 15. Suprogatrion, 4. Survey, 10. VENDOR AND VENDEER, 5. VEN- 
por’s Lien, 2. 

1. Sossaman v. Powell, 21 Tex., 664, holding that the homestead vests in the 
heirs with or without administration, and whether it be or be not set apart by the 
chief justice of the county court, approved. Griffie v. Maxey, 210. 

2. Clements v. Lacy, 51 Tex., 150, and Williams v. Wethered, 37 Tex., 132, ap- 
proved. Id. 

3. Kellogg & Co. v. White (Austin Term, 1882) approved. Blum v. Wettermark, 
125. 


CASES DISCUSSED. See ApministratTor’s Sate, 2. Evipence, 24. Promis- 
sory Nore, 10. 


CASES DISTINGUISHED. See Arracument. 5, 12. Esroprprn, 2. Practice 
in Districr Court, 25. Promissory Notrr, 9. WU, 4. 

1. Distinguished from Wallace r. Campbell, 54 Tex., 87. Spencer v. Rosen- 
thal, 4. 

2. This case distinguished from Carlisle v. Hart, 27 Tex., 350, and Connoly v. 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale demand 
was invoked against the assertion of a right purely equitable and which had been 
long neglected. Murphy v. Welder, 255, 


CASE OVERRULED. 
1. Cahn v. The State (Austin Term, 1880) overruled. Blum v. Wettermark, 125. 


CAUSE OF ACTION. See Action. 


CERTAINTY. See Certroranrt, 1. Descriprion, 7. LANDLORD AND TENANT, 7. 
Possession, 14. 


CERTIFICATE. See Anctent INstRUMENT, 1. CERTIFIED Copy, 1. ComMprroL- 
LER, 1. Copres, 1. Runes or Court, 3. STATEMENT OF Facts, 7. 


CERTIFICATE OF ACKNOWLEDGMENT. 

1. Quere, was a certificate of the acknowledgment of a deed before the clerk of 
the county court who was to record it, required, by the law in force in December, 
1838, to be under the seal of the county court? Waters v. Spofford, 115. 

2. The registration, in 1855, of a deed, authenticated in 1838 by the county clerk, 
without the seal, was at all events good, by force of various validating acts of the 
legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 0022. Jd. 
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CERTIFIED COPY. See Corres, 1. 

1. Art. 2253, R. 38., which makes the certificate of the commissioner of 
the general land office, of the existence of facts contained in papers, documents 
or records of his office, evidence, whenever the papers, documents or reeords 
would be, provides for ex parte evidence, and should not be construed to 
extend beyond the plain import of its language. That article does not authorize 
a certificate as to what has not been done in the land office; but when a copy of 
the record, document or paper is not given, the certificate should be confined to a 
statement of the fact or facts contained therein. Buford y. Bostick, 63. 

CERTIORARI. See StarementT or Facts, 15. 

1. When the statutory bond required on the issuance of a writ of certiorari re- 
fers for a description of the judgment to the petition for certiorari, and the same 
is fully descr.bed in the petition so that it identifies the judgment as the same 
found in the transcript, it will be held that the bond sufficiently describes the judg- 
ment. Seeligson y. Wilson, 369. 

2. An affidavit to a petition for certiorari, ‘ that all the material allegations of 
the above and foregoing petition are true so far as stated upon my own knowl- 
edge, and so far as stated upon the information of others are believed to be true,” 
held sufficient upon a motion to quash the certiorari on the ground of insulliciency 
of the affidavit, the motion failing to specify the defect. Id. 

3. Proceedings to remove a cause by certiorari to the district court are construed 
liberally. Jd. 

CHANGE OF VENUE. 

1. Under article 1272 of the Revised Statutes, when the application for 
change of venue is on its face sufficient, no inqmry can be made into the means 
of knowledge of those who made the supporting affidavits; in such case the 
application can only be defeated by showing that the affiants are not ‘credible 
persons.”” Farley vy. Deslonde, 538. 

2. Where the supporting affidavits for a change of venue are for the first time 
attacked in the supreme court tor informality or defect in the jurat, which could 
have been amended after objection below, the objection will not be regarded. Td. 


CHARGE OF COURT. See Damages, 6, 12, 15. Depicarion, 6, 9. Esrorren, 4. 
Fraup, 15, 18. Fretent TrRANsPporTATION, 35. MEASURE or Damages, 1. 
Practice IN SurreME Court, 7. SEPARATE ACKNOWLEDGMENT, 1. SLAN- 
DER, 1. SuRvEy, 2, 3. 

1. A mere defect in the charge, in failing to explain an expression used in it, 
cannot avail an appellant who did not ask an appropriate instruction at the trial. 
T. & P. R’y Co. vy. O'Donnell, 27. 

2. When a party has, by the introduction of title papers in evidence, shown a 
connected chain of valid transfers to land from and under the sovereignty of the 
soil down to himself, except one link in the chain, which was supp'ied by undis- 
puted heirship from one in whom title had vested, an instruction to the jury that 
such party has shown title to the land is not a charge upon the weight of evi- 
dence, but a proper charge upon the legal effect of uncontradicted testimony. 
Teal v. Terrell, 257. 

3. A verdict of the jury sustaining a contract for erroneous reasons under the 
influence of an erroneous charge will not be disturbed when the verdict is clearly 
right and the contract valid, though from a different view of the law from that 
given in charge by the district judge. Galveston v. Morton, 409. 


CHATTEL MORTGAGE. * 
1. Under art. 4995, Pasch. Dig., a mortgage of personal chattels having been 
recorded in the county where the mortgagor resided, and where the chattels 
were situate, this record was constructive notice to subsequent purchasers, even 
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CHATTEL MORTGAGE — continued. 
though the property were removed to another county, record in such other county 
not being necessary unless the mortgagor should also remove there. Griffith & 
Wedge v. Morrison et al., 46. 


CITIES AND TOWNS. See Taxarton, 4. 

1. The city clerk of Galveston received as such, for about two years, his salary 
established at the rate of $4,000 a year, and without objection collected fees and 
paid them into the city treasury. Held, 

(1) ‘The city council, in fixing the clerk’s salary at $4,000, intended to limit his 
compensation to that amount. 

(2) The clerk by receiving the salary estopped himself from asserting any claim 
to fees of office, under sec. 1, art. X, title III, of the city charter. 

(3) The limitation in the charter upon the power of the city council in changing 
or altering the compensation of city officers, was intended to be confined to the 
municipal year rather than the term of office. 

2. It is the duty of courts ‘‘to try out the right intendment of statutes 

upon which they are called to pass, and by their proper construction to ascer- 
tain and enforce them according to their true intent. It is this intent which con- 
stitutes and is in fact the law, and not the mere verbiage used by inadvertence or 
otherwise by the legislature to express its intent, and to follow which would be to 
pervert that intent." Me/nery v. City of Galveston, 5°4. 
3. It is not necessary that a veto message of the mayor of Galveston, objecting 
to the passage of an ordinance or resolution, should be returned to the city council 
within three days after the passage of the ordinance or resolution which it proposes to 
veto. No such duty can be inferred from the requirement to place such resolution 
or ordinance in the office of the city clerk, and for it toremain there for three days 
before going into effect. It there awaits the veto, or the express or silent .ap- 
proval of the mayor, for three days. Galveston v. Morton, 409. 

4. As the objections of the mayor, in case of veto, are to be returned to the city 
council with the ordinance vetoed, they must be placed with it in the clerk's office 
to await a session of the city council, and when this oceurs they are to be sent in 
together for action. Id. 

5. A verbal motion, made and earried in the city council of the city of Galves- 
ton, to accept a proposed contract on the part of a citizen to do city printing, 
which was referred by a committee having full control of the matter to the coun- 
cil for its action, was not such a resolution as was required to be placed in the 
clerk's office for three days to await the action of the mayor. /d. 

6. The mayor of the city of Galveston has no power tocompel a two-thirds vote 
of the city council by his veto, in order to validate a contract with the city, au- 
thorized by previous resolution, and ratified on motion by the council. 7d. 

7. Gas Co. v. San Francisco, 6 Cal., 199, and San Antonio v. Lewis, 9 Tex., 69, 
approved. Jd. 

&. Art. V, sec. 1, title X, of the Galveston city charter, did not confer on the 
city council power to select and contract with a new printer, in its discretion, dur- 
ing the municipal year for which a contract with another printerhad already been 
made. Id. 

9. The issuance of city warrants on account of expenses of a city, which do not 
exceed the current revenue derived from taxation, permitted by law to be levied 
to meet current expenses, and such other revenue as a city may have from other 
sources than taxation, cannot be said to be the creation of a debt prohibited by 
law unless a special tax be levied to meet tne interest and create a sinking fund. 
Corpus Christi v. Woessner, 462. 

10. Sec. 5, art. XI, of the constitution of the state, and art. 427 of the Revised 
Statutes, construed. Jd, 








CITIES AND TOWNS —continued. 

11. An ordinance which practically prohibits the payment of any debt con- 
tracted before a specified time, unless in the discretion of the officer intrusted 
with the only fund from which payment can be made, he should see proper to 
make payment by compromise or otherwise, and this without reference to the just- 
ness of the debt or the condition of the city treasury, is not authorized by art. 372, 
R. 8., and is void when passed by a city incorporated under the general laws of 
the state. Id. 

12. Cities have power under the general laws (R. S., art. 419) to issue to their 
creditors interest-bearing evidences of debt; but when the city has an ample 
revenue outside of that which the law authorizes to meet current expenses, to 
meet such obligations, a special tax for that purpose would be without authority of 
law. Id. ; 

13. See opinion for facts under which it was held that a mandamus properly 
issued at the suit of the holder of a city warrant who had obtained judgment to 
compel the aldermen and officers of the city to pay over to him the surplus rev- 
enues of the city, over its current and ordinary expenses, at the end of each 
year, until his judgment with interest was satisfied. Also where an injunction 
properly issued restraining the aldermen and officers of the ty from paying out 
any funds for purposes other than ordinary current expenses of the city govern- 
ment until a judgment was satisfied. Id. 


CITY CHARTER. See Crrims anp Towns. 8. Taxartron, 4. 

CITY WARRANTS. See Citres anp Towns, 9, 12. 

CLOUD UPON TITLE. See Insuncrron, 1. 

COLOR OF TITLE. See Pre-emprion, 2. Srarures Consrruen, 4. 


COMMISSIONER OF GENERAL LAND OFFICE. See Mistake, 3. 

1, The rights of a party acquired by virtue of a location and survey of a valid 
land certificate and return of field notes to the general land office, cannot be 
affected by the action of the commissioner in changing or leaving out from the 
patent any of the calls of the survey. In such case, the location of the land is de- 
termined by the field notes of the survey as made on the ground, and not by the 
patent. Murrill v. Bartlett, 644. 


COMMISSIONERS OF APPEAL. 
1. The conclusion announced by the commissioners of appeal on a cause referred 
to that tribunal by the supreme court, is, when adopted by the court, as authorita- 
tive as any of itsown decisions. Wooters v. Hollingsworth, 371. 


COMMON CARRIER. See Constirutionat Law, 1. Rartway Company. 


COMMUNITY PROPERTY. 

1. The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason of her emi- 
gration and settlement, entitled to the community interest of their mother in land 
appropriated by a certificate to her husband as a colonist under the act of Janu- 
ary 21, 1850. Such interest could be enforced against a purchaser of the certificate 
from the husband after the death of the wife, who procured a patent for the land 
to himself as such purchaser and assignee. Porter v. Chronister, 53. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs cf the mother. Jd. . 

3. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, 
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COMMUNITY PROPERTY — continied. 

instituted suit to recover the property, and on appeal to the supreme court 
a judgment which had been rendered against her was reversed, and judgment 
rendered canceling the deed and all conveyances under it. After the determina- 
tion of that suit the children of the marriage, who were minors when the deed 
from the father was made, brought suit against one claiming under the father's 
deed, and who claimed also under a deed made by the mother after judgment in 
the supreme court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the pendency of the 
suit by the mother, and who claimed under the deed made by the father, a party, 
in order to conclude his rights by the judgment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. JZair vy. Wood, 77. 

4. The law of descent announced, and the principle stated, that when the hus- 
band, after his wife's death, has conveyed by metes and bounds a portion of a tract 
of land in which his deceased wife owned a community interest, her heirs are en- 
titled, on partition, to be remunerated for their share of the purchase money by 
having an allowance made them therefor out of his interest in the part of the 
tract remaining unsold. Gilliam v. Null et al., 298. 


COMPUTATION OF TIME. See Jurispicrron, 17. 


COMPROMISE. See Equrry, 1, 2. Mistake, 1. 

1. Ina suit between parties involving a question of boundary, it was shown 
that after different surveyors had disagreed as to the true locality of the dividing 
line, the parties agreed themselves on a line which should be the dividing line 
between their adjacent lands, and one of them afterwards built his fence and con- 
structed his houses with reference to that agreed line as thetrue boundary. Held, 

(1) The fact that one of the parties would not have assented to the agreed line 
but for the belief that it was the true line, and, discovering his error, attempted to 
repudiate the agreement, afforded no ground for his relief; he was bound by the 
agreed line. 

(2) The validity of an agreement for the settlement of a boundary does not de- 
pend on the accuracy with which the line is run. 

(3) Whether the parties were right or wrong in locating the agreed line prop- 
erly was immaterial, if there was doubt or dispute as to its correct location on the 
ground, and they settled that agreement by a compromise line. 

(4) Time and long acquiescence are not necessary to the validity of a parol 
agreement fixing a compromise line between adjacent surveys. 

(5) When the parties have acted with entire good faith, a court of equity will 
not disturb such compromise line on the ground of mistake of fact. The rule 
which enforces such agreements rests on the soundest principles of public policy 
and justice. 

(6) Coleman v. Smith, 55 Tex., 259; Hoxie v. Clay, 20 Tex., 586, and George v. 
Thomas, 16 Tex., 89, discussed and approved. 

(7) The special issues found by the jury having ascertained all the facts neces- 
sary to a final decision of the case,the judgment below was reversed, with in- 
structions to the district court to take such steps as might be necessary to have 
described and defined on the ground the dividing line which the parties had agreed 
on, und to enter a judgment establishing that line. Cooper v. Austin, 494. 
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COMPTROLLER. 

1. A certificate from the comptroller of the state. as such, showing what prop- 
erty of a citizen was rendered for taxes for specified years, ‘‘as shown by the 
records *’ of a county named in the certificate, is one which he is authorized to 
make. and is admissible in evidence to prove the facts so certified to. Holmes v. 
Coryell, 6>0. 


CONDITIONAL SALE. 

1. See this case for a transaction construed to have been originally a conditional 
sale of anengine and mill, but to have been subsequently changed into an abso- 
lute sale, with a mortgage from the parchaser to secure the purchase money. 
Griffith d} Wedge v. Morrison et al., 46. 

CONFEDERATE MONEY NOTES. . 

1. The conclusion announced on a former appeal of this case (44 Tex., 392), to 
the effect that where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent of inqu'ring 
into the actual value of the labor performed, whieh actual value may be recov- 
ered, approved. San Patricio County v. McClane, 243 


CONFESSION OF JUDGMENT. See Fravp, 18. 


CONSIDERATION, 

1. While mere inadequacy of consideration will not of itself authorize the 
annulment of a sheriff's sale, yet when the price paid is grossly inadequate, the 
sale will be closely scrutinized, and slight additional circumstances will suffice to 
set it aside. Atchison v. Owen, 610. 

CONSTITUTIONAL LAW. See Crrires anp Towns, 10. DisQuaniricaTtion oF 
Jupar, 1,2. Homesreap, 9. Jurispicrion, 19. Taxation, 2, 5. 

1. The constitution of 1876, in regard to the transportation of freight by rail- 
way companies, left in foree the common law rulés affecting common earriers, as 
applicable to such companies, until the act of 1879, which was passed in obedience 

to article X, section 2, of that constitution. H.d& 7.C. R’y Co. v. Rust & Dinkins, 
98. 

2. Construing art. VIII, sec. 9, of the constitution, and art. 1515, R.S., in so 
far as they refer to taxation for the erection and repair of public buildings, held, 

(1) The power to make an addition to a public building is included in a grant 
of power to erect and repair such building. 

(2) The object of the provisions in the constitution and statutes, authorizing the 
levy of a tax for public buildings, was to enable the different counties to provide 
suitable public edifices for the people, leaving it to the proper authorities to deter- 
mire whether this could best be done by erecting new houses, or repairing and 
adding to old ones. 

(8) A construction cannot be given to the laws conferring power to levy taxes 
for the “erection of public buildings,’’ which would limit the exercise of the 
power to the erection of new houses, when the object of the law could often be 
attained by erecting, at less expense, additions to public houses already built. 
Brown v. Graham, 254. 

3. The act of April 18, 1879, in so far as it attempted to authorize a collector of 
taxes to collect in the manner and under the circumstances therein spec fied the 
sum of $25 a section for each section of public school lands inclosed, from the 
person inclosing or controlling it, is unconstitutional. MeFadden v. Longham, 
579. 

4. While the enforcement of a valid tax, by whatever method, does not consti- 
tute a taking of property without due process of law in the sense of the constitu- 
tion, and is not a taking of private property for public use within the meaning of 
that instrument, it is not within the power of the state to collect under arbitrary 
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CONSTITUTIONAL LAW — continued. 
and ex parte proceedings as a tax, a sum of money which the statute declares 
shall be paid by the occupier of school lands as rent. Id. 

». Construing sec. 8, art. V, of the constitution, held, 

(1) The constitution in that section, by giving express power to issue certain 
designated writs, after having given a broad and general power to issue all writs 
necessary to enforce the jurisdiction of the district courts, intended to confer upon 
such courts a jurisdiction to act upon persons under the well settled rules of com- 
mon law and equity procedure, which jurisdiction it was difficult to define with 
accuracy in the narrow limits of a constitution. 

(2) The express power given in that clause of the constitution to the district 
courts to issue writs of injunction, other express power being given to issue such 
writs as might be necessary to enforce the jurisdiction conferred on them, carries 
with it the power to inquire and determine under what circumstances the facts 
exist which anthorize the issuance of the writ, and this power to inquire is of the 
very essence of jurisdiction. 

(3) That section, while declaring that the district courts shall have power to issue 
writs of injunction contains no limitation as to the snbject matter or amount 
necessary to clothe those courts with power to hear and determine, such as is found 
with reference to other jurisdiction, to be determined by subject matter and 
amount in controversy. 


(4) D strict courts have the power to issue writs of injunction in cases in which 
a court of chancery, under the settled rules of equity, would have power to issue 
them; and this without reference to the amount in controversy, under the express 
power given in the constitution. Anderson County v. Kennedy, 616. 


CONSTRUCTION. See Certrrornarr 3. Grant, 1. Promissory Nore, 6. 

1. When the effect of a writing does not depend entirely upon the constraction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal effect of the instrument as will meet the 
various phases presented by the extrinsic evidence. ‘The above constitutes an 
exception to the rale which requires the court to pass upon the legal effect of writ- 
ten instruments. Taylor v. MeNutt, 71. 

2. The above rule applied in this case in construing the terms of a deed, aad in 
favor of one claiming a release of a vendor's lien on land. Jd. 

CONSTRUCTION OF STATUTES. See Strarures ConstRuED. 

1. It is the duty of courts *‘ to try ont the right intendment of statutes upon 
which they are called to pass, and by their proper construction to ascertain and 
enforce them according to their true intent. It is this intent which constitutes and 
is in fact the law, and not the mere verbiage used by inadvertence or otherwise by 
the legislature to express its intent, and to follow which would be to pervert that 
intent."’ Melnery v. City of Galveston, 334. 

CONSTRUCTIVE FRAUD. See Fravp, 19. 

CONSTRUCTIVE NOTICE. See Cuarret Morteace, 1. Norice, 1, 2. Srar- 
uTES CONSTRUED, 1. 

CONTRACT. See Bounpary, 4.. Compromise. ConpiTionaL Sate. VENDOR 
AND VENDEE. 

1. By the terms of a partnership agreement entered into by Ball & Britton in 
September, 1878, Britton was to furnish the money, and Ball was to superintend 
the erection of buildings and machinery for manufacturing and selling ice, and 
to superintend the operation of the business, the net profits to be diviled equally. 
During the construction of the works Britton was to advance to Ball monthly $75, 
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CONTRACT — continued. 


to be returned out of Ball’s share of the profits. Ball filed his petition alleging 
this agreement; that the construction was complete, and the works put in opera- 
tion May 22, 1879, and operated until September 20, 1879, clearing $3,000 net 
profits, when Britton, by threats and force, ejected him from the business; that Ball’s 
services rendered were worth $10,000, and that he had only received $1,040; 
estimating the annual profits at $5,000, and claiming large damages, actual and 
exemplary. This petition was excepted to as showing no cause of action except 
for plaintiff's share of profits up to the dissolution, and this and other excep- 
tions were sustained. Held, 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated 
a cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
ship, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
services, skiil, ete., in constructing the building and operating the partnership. 

(3) That an amended petition setting up no new basis for the suit, but enlarging 
the actual damages claimed, and claiming exemplary damages, did not set up a 
new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
emplary damages. Ball v. Britton, 57. 

2. A defendant, sued on promissory notes. showed that after their execution 
he delivered to the payee certain cattle, under a contract by which the payee 
should slaughter them for defendant’s account, receiving therefor one dollar per 
head and expenses of slaughtering; and that he should retain from the proceeds 
enough, first, to reimburse him for moneys advanced defendant after the notes 
were executed; and second, the balance remaining should be credited on the notes. 
Held, . 

(1) If the payee failed to render defendant an a:count of the business, that fact 
did not annul the contract, or entitle the defendant to the full value of the cattle, 
for this the defendant had not agreed to pay. 

(2) The rights of the parties must be measured by their contract. 

(3) The defendant, in the absence of an account rendered, should have shown 
what the proceeds of the enterprise ought to have been under prudent management. 

(4) An instruction that defendant, in the absence of an account rendered by 
plaintiff, was entitled to a credit on his notes for the value of the cattle at the 
place of delivery, was erroneous. Conrad & Pubel v. Huff & Brock, 205. 

3. The conclusion announced on a former appeal of this case (44 Tex., 592), to 
the effect that where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent of inquiring 
into the actual value of the labor performed, which actual value may be recovered. 
San Patricio County v. McClane, 243. 

4. Art. V, sec. 1, title X, of the Galveston city charter, did not confer on the 
city council power to select and contract with a new printer, in its discretion, dur- 
ing the municipal year for which a contract with another printer had already been 
made. Galveston v. Morton, 409. 


CONTRIBUTORY NEGLIGENCE. See NeeuiicEence, 3, 7. 


COPIES. See Anctent INSTRUMENT, 4. Evipencr, 2. 


1. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an angient in- 
strument, held, 

(1) The existence of the original deed in the land office, and its antiquity, were 
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COPIES — continued. 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(3) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘an ancient instrument” in his department, would 
not tend to establish its genuineness or to prove its contents. Dotson v. Grant, 152. 

CORPORATION. See Crrres anp Towns. Ratuway Company. 
COUNTY ATTORNEY. See Disrricr ArrorNey. 
COUNTY BOUNDARY. 

1. A suit by one county against another to establish the true boundary line 
between them, and to enjoin from the exercise of jurisdiction, cannot be main- 
tained. The issue in such a cause presents a political question, and not one for 
judicial inquiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having defined the boundaries of the counties, the 
statutory mode of ascertaining the locality of the dividing lines on the ground 
must be pursued. Jd. 

3. An unconstitutional act creating a new county from an old one can inter- 
pose no obstacle to the exercise of jurisdiction by the mother county over the terri- 
tory embraced in the new county, but an action cannot be maintained by the old 
county for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But acitizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Id. 

5. The legislature, by act of March 11, 1875, attached a portion of ‘Trinity county 
to Polk county, and inserted in the act the following proviso: “provided, the 
citizens in said detached portion of ‘Trinity county shall pay their pro rata por- 
tion of the county indebtedness up to the date of the passage of this act.” In a 
suit brought by Trinity county against Polk county to recover the pro rata por- 
tion of the indebtedness of Trinity county alleged to be owing by the citizens 
living in the detached territory, and in the alternative to recover the territory, 
held, 

(1) At the time of the passage of the act the control of the legislature over 
county boundaries was absolute, though such power under the constitution no 
longer exists. 

(2) The act should be construed as it would be if the word provided were omit- 
ted from the act. 

(3) The detached territory became absolutely and unconditionally a part of Polk 
county upon the approval of the act, and this without reference to whether the line 
by which the act designated the detached territory was actually run upon the 
ground or not. 

(4) Trinity county could not recover back the detached territory, nor the amount 
levied and collected by Polk county upon the subjects of taxation therein. 

(5) Nor could it recover from Polk county a pro rata of the debt of Trinity 
county, or cause Polk county to levy and collect a tax on the property in the de- 
tach d territory to pay any portion of the debt of Trinity county. 

(6) The action could not be maintained, but the judgment awarding an ex- 
ecution against appellant for costs was error. Trinity County v. Polk County, 321. 

COUNTY COMMISSIONERS’ COURT. See ConstirutionaL Law, 2. 

1. Under the act of March 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrants in payment for the erection of a court 
house or other necessary public building. San Patricio County vy. McClane, 243. 

2. On April 1, 1878, the commissioners’ court of Galveston county passed an 
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COUNTY COMMISSIONERS’ COURT — continued. 
ord-r providing for the registra‘ion of all ser:p issued prior to the 18th day of 
April, 1876; that the same, when registered, should bear eight per eent. interest 
from that date, and that such scrip should not be reevivable for taxes. On the 
Ist day of Fevruary, 1880, an order was passed by the same court, levying, among 
other county taxes, one of :hree cents on the one hundred dollars’ valuation, for 
the payment of registered warrants. Held, 

(1) The ord-r providing for the registration of county scrip, making the same 
bear inter st from date of registration, and that it should not be received in pay- 
ment of county taxes, was not void. 

(2) The tax of three (3) cents on the one hundred dollars’ valuation, thus levied, 
was valid. Davis v. Burney, 364. 

3. The commiss oners’ court of a county has the exclusive right to determine 
whether a suit shall be brought in the name and for the benefit of such coun. y, 
except in a case where a concurrent or exclusive right is conferred on some other 
officer or tribunal by the leg <\ature, to exercise in some specified case a like disere- 
tion. Looscan v. County of Harris, 511. 

4. Art. 260, R. S., which directs the district or county attorney to institute suit 
in certain contingencies against officers intrusted with the collection or safe keep- 
ing of public funds, confers on district and county attorneys no author ty to insti- 
tute suit against the wishes of the commissioners’ court, to recover back money 
authorized by them to be paid out of county funds to an attorney retained by them 
to represent the county, or to enjoin further payments on such retainer. Jd, 


COUNTY COURT. See Junispicrion, 20. 
COUNTY WARRANTS. 


1. The holder of a county warrant issu*d under an order of the county court in 
1862, could maintain an action thereon against the county, after the fatlure of its 
county court to take action thereon when it was presented to it for allowance, 
San Patricio County v. McClane, 245. 

2. Under the act of Much 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrauts in payment for the erection of a court 
house or other necessary public building. Jd. 


CREDITORS. See Desnror anp Creprror. 


DAMAGES. See Measure or Damaces. Practice 1x Districr Court, 26. 
Practice IN SupreMp Court, 2. Ser-orr, 1. Verprier, 3. 

1. By the terms of a partnership agreement entered into by Ball & Britton 
in September, 1878, Britton was to furnish tie money, and Ball was to superin- 
tend the erection of buildings and machinery for manufacturing and selling ice, 
and tv superntend the operation of the business, the net profils to be divided 
equally. During the construction of the works Britton was to advance to Ball 
monthly $75, to be returned out of Ball’s share of the profits. Bull filed his peti- 
tion alleging this agreement; that the construction was complete, and the works 
put in operation May 22, 1879, and operated until September 20, 1579, clearing 
$3,000 net profits, when Britton, by threats and force, ejected him from the busi- - 
ness; that Ball's services rendered were worth $10,000, and that he had only re- 
ceived $1,040; estimating the annual profits: at $5,000, and claiming large 
damages, actual and exemplary. This petition was excepted to as showing no 
cause of action except for plaintiff’s share of profits up to the dissolution, and this 
and other exceptions were sustained. Held, 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated a 
cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
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DAMAGES — continued. 
siup, the measure of damages for its wrongful dissolution by Britton would not be 
Bull's share of the profits for any specific time, but would be the value of his 
serv ces, skill, ete., in constructing the building and operating the partnership. 

(3) That an amended ptition setting up no new basis for the suit, but enlarging 
the actual damages ciaimed, and cla.ming exemplary damages, did not set up a 
new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
empiary damages. Ball vy. Britton, 57, 

2. A telegraph company received a message from a banking house acting as 
agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. Tae price of repeating the message was paid 
as demanded by the regulations of the company. The message never reached its 
dest nation, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. ‘There was no testimony showing that the company 
Was negligent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. 
Beld, 

(1) The delivery of the message to the operator, and his receipt of the same 
and of the pree charged for transmitting it, constituted a contract between the 
bank that sent the message for the use of the plaintiff and the telegraph company. 

(2) Tue duty of the operator who transmitted the message was to inquire after 
it, an lif necessary, to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a failure 
to del:ver the message. 


(3) In such case the measure of damages would not be limited to the stipulated 
damages contained in tie printed forms of the company providing for a repeated 
message, but would include the actual injury, if any, sustained by the plaintitf 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages, 

(.) To make the defendant company liable for exempiary damages, the act com- 
plained of must have been done with its authority, either express or implied, or 
such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the jury. 
The W. U. Telegraph Co. v. Brown, 170. 

3. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 
*S. M. Swenson, Son & Co., 80 Wall Street. New York: 

“If not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F. Womack.” 

The telegram was incorrectly transmitted by adding the letter “*d” to the word 
‘*close,"’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an ac- 
tion for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 
ble for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 
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DAMAGES — continued. 

(5) This case distinguished from those in which printed forms were uscd in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party to be bound. Womack v. The W. U. Tel. Co., 176. 

4. Telegraph companies can, by express contract or by proper rules and regula- 
tions contained in printed notices or otherwise, and which are brought to the 
knowledge of those with whom they deal under such circumstances as to create an 
implied contract, limit their liability for delays and errors in transmitting and de- 
livering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Jd. 

5. In a suit brought to compel the execution of a deed in accordance with the 
terms of a bond, and damages for its non-delivery, damages were also claimed for 
wrongfully closing up a street ‘for two years next preceding the filing "’ of a sup- 
plemental petition. Held, thut a charge instructing the jury that, if they should 
find damages for plaintiff, they should return a verdict for such damages as he 
had suffered by closing the street from ‘‘two years preceding the filing of the 
petition to the time of trial,’’ was error. Zapp v. Michaelis, 270. 

6. When, under the charge of the court, which was correct except as to the basis 
on which damages were allowed to appellee, a verdict was returned for him for 
damages, with no sufficient evidence to support it, he was permitted by the supreme 
court to file within twenty days a remittitur of such damages, as a condition on 
which the judgment should be affirmed in other respects, but on his failure to file 
such remittitur, the judgment to be reversed. Id. 

7. An engine used in operating a pile-driver for a railroad corporation was de- 
fective, and the engineer who managed it was negligent and reckless in controlling 
his engine. Both these facts were known to a superintending agent of the com- 
pany, who in person supervised the work of the pile-driver, with full power from 
the company to employ and discharge all other empioyees. A laborer while em- 
ployed by the company was directed by this superintendent to do a service con- 
nected with driving a pile, in performing which his foot was so crushed as to 
require amputation. The injury resulted not from the defective engine, but the 
negligence of the engineer; the maimed workman having no notice either that 
the engine was defective or that it was being operated by a careless man. In a 
suit for damages on account of the injury against the company, a verdict was 
rendered for the plaintiff for $7,646.11, compensatory damage. On appeal, held, 

(1) If the plaintiff had known, or by due care might have knowa, of the careless 
and reckless character of the engineer, and had continued the employment after 
knowing the risk, placing himself in a position to be injured by such carelessness 
of his fellow servant, he could not have recovered; but being ignorant of the care- 
lessness of the engineer, whose character was known to the supervising agent of 
the company, his right to recover results from the following rules: 

(2) If an employer, either in person or through an agent having authority to 
employ and discharge workmen, retains in his service one whose duties are haz- 
ardous to the lives of others, when he knows such person to be careless and negli- 
gent, and the employer afterwards directs a laborer to perform an act which he 
could perform in safety, but in doing which he is injured by the reckless negli- 
gence of such careless employee, of whose character for negligence he has no 
notice, the employer is liable in damages for such injury. 

(3) When a superintending agent of a corporation is invested with power to 
select, employ and discharge other empioyees, then the act, knowledge and negli- 
gence of such agent is deemed that of the corporation concerning all matters 
within the scope of his authority and discretion; and his negligence in failing to 
secure the protection of one employee against injury by another whom he knows 
to be negligent, will be deemed the negligence of the company. 

(4) The duty of the master to furnish suitable and safe machinery stands on no 
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DAMAGES — continued. 
higher or other ground than does his duty to employ competent and careful 
servants. 

(5) While the master is not responsible for the management of his machinery 
and the conduct of his servants toward their fellow servants, as a general rule, yet 
he cannot shield himself from responsibility when his own negligence in not having 
suitable instruments, whether persons or things, to do his work, causes injury to 
those inhis employ. The M. R. Co. v. Whitmore, 276. 

8. Damages alleged to have resulted from a failure to deliver a telegram, on ac- 
count of which failure plaintiff claimed that he had lost the speculative and pros- 
pective profits likely to have been made by him from the sale of lumber into which 
he would have converted logs of wood owned by him, cannot be recovered. R. L. 
Co. v. W. U. Tel. Co., 394. 

9. The measure of actual damages for the wrongful seizure and conversion of 
goods is their value at the place where they are seized on the day of the conversion, 
und interest on that value. The fact that this rule would include the profit in- 
volved in that value, resulting from the goods being more valuable at the place 
where they are seized than at the distant market where they were purchased, does 
not alter the rule. Blum v. Merchant, 400. 

10. One accepting employment from a railway company to assist in operating 
trains is bound by an established usage or custom of the company in regard to the 
duties required of him. If the usage in a particular case imposes on him a duty 
extra hazardous, and in its performance he sustains injury, the burden is on him 
to show that the existence of the established usage had been concealed from him 
by the company. Watson v. H. & T. C. R'y Co., 434. 

11. The duty of removing damaged cars to the repairing shops of a railway 
company may be imposed on any employee who will assume the risk. If a brake- 
man accepts service from a company whose usage and custom it is to require of 
its brakemen to couple defective or broken cars, so that they may be removed for 
repairs, he will be held to have assumed the risk incident to such employment. 
Id. 

12. A charge of the court which in effect assumed as matter of law that the 
placing of a car on a side track, or marking on it ‘tout of order,”’ was sufficient to 
charge an ordinary man engaged in coupling it with notice of its damaged condi- 
tion and the consequent extra risk of coupling it, held error. Id. 

13. A brakeman on a railway, injured by coupling a damaged car, cannot secure 
exemption from the consequences of a custom which required the car to be marked 
**out of order,’’ which was done in the particular case, by showing his inability to 
read. Id. 

14. The plaintiff gave a railway company free right of way across his land, but 
stipulating that it should not cause an overflow of water on his field, which the 
road contracted that it would observe by constructing a water-way large enough to 
prevent overflow. The road violated its contract by constructing an insufficient 
water-way (which it failed to remedy when cautioned by plaintiff that it would 
cause him injury), whereby much of plaintiff's growing crop of vegetables was 
destroyed and unplanted ground injured, greater labor being requiréd to prepare 
it for planting by reason of the overflow. In an action for damages against the 
company, held, 

(1) The damages to which plaintiff was entitled were such as are recoverable in 
an action of trespass. 

(2) The plaintiff was entitled to recover only actual damages. 

(3) The measure of his actual damage to the growing crops was the différence 
between the value of such crops immediately after the injury and their value im- 
mediately before. 

(4) The inquiry as to value should be confined tothe very time of the destroying 
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DAMAGES —continued. 


flood, and the very place where it oceurred, and should not extend to the date of 
the maturity of the crop nor to the place where it would usually find a market. 

(5) The measure of damages for injury to the unplanted ground would be the 
cost and expense of restoring the land to its former condition, and the loss occa- 
sioned by being deprived of the use of the same, with interest. No account of 
loss of profits by consequent delay in getting the crop to market can enter into the 
estimate. 

(6) The rule for damages here announced is confined to the exact state of facts 
made by the record. “The S. d& E. T. R’y Co. v. Joachimi, 456. 

15. Suit was brought in trespass to try title against a railway company, and to 
recover damages for destraction of fences and orchards, for fencing in twenty 
acres, and other items of damage, with prayer in the alternative, Ist, for restora- 
tion of the premises, for damages and injunction; or 2d, that if the railway com- 
pany was entitled to have condemned a right of way, that it be set aside by metes 
and bounds. The plaintiff, it was shown, had conveyed by deed a right of way 
over the land to the company. Held, 

(1) The adm‘ssion of evidence showing the depreciation of the value of the en- 
tire property by reason of the location and construction of the road, connected 
with the fact that the greater part of the charge related to the condemnation of 
the right of way and measure of damages in such cases, all of which resulted in 
an inconsistent verdict, was error requiring a reversal of the judgment 

2) The court should have charged the jury (the grant of a right of way being 
shown) that no damages could be recovered, either for the use of that right of 
way or for the depreciation in value of other land of appellees, or for any incon- 
venience to which plaintiff might be subjected, prorided, the same did not result 
from the want of due care and skill in the location and construction of the road. 
HH, & T. C. R’y Co. v. Adams, 476. 

16. In an action for damages against several for acting as confederates in an 
illegal entry upon premises jointly owned by two plaintiffs, the entry was charged 
as being wanton, vexatious and malicious. It was made without warrant of law, 
and over the protest of plaintiffs, with the avowed purpose of searching for stolen 
hides. Held, 

(1) That it was not error to admit evidence of insulting language used by the 
trespassers to one of the plaintiffs at the time, indicating a belief that there was 
property on the premises acquired in violation of the criminal laws of the state 
which one of the plaintiffs was endeavoring to conceal. 

(2) In order to show whether the entry was vexatiously, wantonly and mali- 
ciously made, it was proper to show the acts and declarations of the parties at the 
time, which gave color to the entry and showed its purpose. 

(3) Such an entry being shown without legal authority, and with no probable 
cause to believe that stolen property was secreted, it was proper to return a verdict 
for exemplary damages. Weyer v. Wegner, 539. 


DEBTOR AND CREDITOR. See Asstenor AND ASSIGNEE, 1. ATTACHMENT. 


SuBROGATION, 1, 2, 3, 4. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and the creditors of the estate, a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has int»rvened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the orginal action could only have been maintained when brought*for the benefit 
of all the creditors. Nix d& Storey v. Dukes, 96. 

2. A valid assignment for the benefit of creditors, under the act of March 24, 
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DEBTOR AND CREDITOR — continued. 


DEt 


1879, must convey all of the property, real and personal, of the debtor, except 
such as may be exempt from forced sale. If the assignment be by copartners, it 
must convey the firm property as well as the individual property of the members 
composing the firm. Donoho v. Fish Bros., 164. 

5. No title passes as against objecting creditors by a deed of assignment exe- 
cuted by copartners, which only purports to convey to the assignee the partnership 
property, and with the condition expressed that only such creditors shall receive 
benefit from the assignment as will join in a release of the debtors. A deed of 
assignment containing such a condition is only valid when it conveys all the prop- 
erty of the firm as well as that of the individuals composing it, except that which 
may be exempt under the constitution and laws from forced sale. If all the prop- 
erty, both of the firm and its individual members, be not conveyed, the deed pre- 
sents no obstacle to an objecting creditor seeking to collect his debt by the usual 
process. Jd. 

4. A creditor of an insolvent debtor, who, being in full possession of all the 
facts connected with a former transfer of the d-btor’s goods to secure a preferred 
creditor, takes a deed of trust upon the goods which may remain after, from their 
sale, the trustee of the preferred creditor has discharged his trust by paying the 
preferred debt, is not entitled, in a contest between creditors involving the distri- 
bution of the funds, to priority of payment over the preferred creditor. IJglehart 
et al. v. Willis & Bro., 306. 


‘LARATIONS. See Damages. 16. Depication, 7. Power or Arrorney, 2. 

1. Acts and declarations of a party in possession will be construed more strongly 
against him, when relied on by him against the claim of a tenant in common, 
than when relied on against one having no privity of title. Teal v. Terrell, 257. 


DECREE. See JupGMENT. SeEt-oFrr, 1. 
DEDICATION. 


1. An individual owning property in a tosvn abutting on a public square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication, or to prevent its being appropriated to a 
use inconsistent with the dedication. Corporation of Seguin vy. Ireland, 185. 

2. The erection of a market house on a’public square in an incorporated town, 
on which was marked as it appeared on the map of the town, ‘** market,”’ is not 
necessarily inconsistent with the purposes of the original dedication of the square. 
In an action to abate such a building as a nuisance, the petition should state facts 
showing that the erection of the market house was inconsistent with the purposes 
to which the square was dedicated. Jd. 

3. A plat of ground on the map of a town was marked with the word “ mar- 
ket.”’. Small houses had formerly been erected in which those who built them 
sold beef. Afterwards the town authorities erected a building for market pur- 
poses. In an action to abate it as a nuisance, held, the facts were not sutlicient to 
show the dedication of the ground as an open market place. Jd. 

4. The intent to be ascertained from the acts and declarations of the owner of 
the land must unmistakably appear to dedicate the land absolutely and irrev- 
ocably to public use, to constitute a dedication. Ramthun v. Halfman, 551. 

5. The mere user of a way for any length of time will not constitute of itself a 
dedication, if the intent of the owner of the land over which it passes to dedicate 
the way permanently to the use of the public be wanting. Jd. 

6. A charge to the effect that if the owner of land over which a way through a 
lane passed, and which had been left open to public use, sold lands contiguous 
thereto, conveying the same by deeds calling for the lane as a boundary, this 
would constitute a dedication, was error. Such acts, though evidence of dedica- 
tion, would not be conclusive. Jd. 
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DEDICATION — continued. 

7. The owners of land who laid off and established thereon a town, marked on 
one of the blocks on the map of the town the words “‘ court-house."’ In a contest 
between the owners of lots fronting on that block, and the county in which the 
town was situate, in which the owners sought to enjoin the county from establish- 
ing a jail on the block, as perverting it to a use not contemplated in its dedica- 
tion, the declarations of the original owners who had donated the property made 
during the early settlement of the town, to the effect that the block was intended 
for a court-house square, and was not intended or expected to be used for jail 
purposes, are admissible in evidence. County of Harris vy. Taylor et al., 
690. 

8. Purchasers of lots who bought on the faith of such a dedication may enjoin 
the county from perverting the property to a use not contemplated in its dedica- 
tion, and tending to their injury. Jd. 

9. When the ownership of property by the plaintiff was admitted, and no issue 
made as to the date when the title was acquired, there was no error in the court 
failing to submit to the jury the question as to the time when title vested. Nor 
was there error in that part of the charge which assumed as an admitted fact that 
the plaintiffs bought their lots with reference to the city map, calling for the 
street on which they front, and that they owned the same. Id. 


DEED. See Anctent INSTRUMENT, 3, 4. BuRDEN oF Proor, 2. Descriprron, 5, 
7,8. Fraup, 15. Jupament, 4. Seconpary Evipence, 1, 2. VENDOR AND 
VENDEE, I, 2, 3. 

1. The fact that a conveyance of land is made to parties who are partners, and 
that it may be used after being thus conveyed for partnership purposes, does not 
necessarily impress on it the character of partnership property. Griffie v. Maxey, 
210. 

2. A tax deed which does not give such description of the land conveyed thereby 
as will identify it, is invalid, and inadmissible in evidence. Waters v. Spofford, 
115. 

3. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. Id. 

4. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Jd. 

5. See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held. insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described ineach. Id. 

6. A deed absolute on its face containing covenants of warranty as to title, which 
recites the execution of notes for the purchase money, but declares no lien, passes 
the title to the purchaser under execution against the vendee, but subject to the 
vendor’s lien, of which the recitals in the deed give notice. McKelvain y. Allen, 
383. 

7. If, however, contemporaneous with execution of such a deed, the vendee ex-. 
ecutes notes for the purchase money, which on their face recite the purchase, and 
in terms declare the existence of a lien until the notes are paid, this will be as 
effectual to prevent the title from passing by the deed as though the lien were re- 
served by its terms. Under such circumstances the notes and deed would be con- 
strued as one instrument evidencing an executory contract to sell the land. Jd. 

8. If, when such deed and notes are executed, the notes contain a clause whereby 
their maker agrees to pay rent for the landif he should not pay the notes at their 
maturity, the relation of the parties after default would be that of landlord and 
tenant, and a judgment creditor of the vendee with notice could acquire, by pur- 
chase of the land under execution, no higher title than he possessed. Id. 
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DEED OF TRUST. See Desror anp Creprror, 4. SratruTe oF Fravups, 2. 
SuBROGATION, 1, 2, 5, 4. 

1. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased hus- 
band at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(5) All the children of the deceased party were necessary parties to an action by 
the cre litor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements 
made with the wife’s separate money. If this cannot be done, then that part 
on which her dwelling house stands should be set aside to her and the children of 
the deceased husband, without prejudice to the rights of herself and children there- 
after to adjust their respective rights therein, and the other half should be sub- 
jected to sale through the probate court to satisfy the debt. Griffie v. Maxey, 210. 

DEFAULT. See Practice 1x Disrricr Court, 24 « 
DEFAULTING OFFICER. See PLeaprne, 3. 
DELIVERY. See BurpEN oF Proor, 1. 
DEPOSITIONS. 

1. A witness examined by interrogatory for depositions was asked, “‘ In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, ete., called tor in the Mary Hamiiton survey, at the 
places mentioned in her survey.”’ Held, 

(1) The question was clearly leading. 

(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manner of taking the deposition, and shouid have 
been reduced to writing and notice thereof g ven, before the trial of the case began. 
Buford v. Bostick et al., 63. 


DESCENT AND DISTRIBUTION. See Bankrupt, 1. Esratres or DECEDENTS. 
Heirs, 1, 2. Homesrean, 9. 

1. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, in- 
stituted suit to recover the property, and on appeal to the supreme court a judg- 
ment which bad been rendered against her was reversed, and judgment rendered 
canceling the deed and all conveyances under it. After the determination of that 
suit the children of the marriage, who were minors when the deed from the father 
was made, brought suit against one claiming under the father’s deed, and who 
claimed also under a deed made by the mother after judgment in® the supreme 
court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the pendency of the suit 
by the mother, and who claimed under the deed made by the father, a party, in 
order to conclude his rights by the judyment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 
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DESCENT AND DISTRIBUTION — continued. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. Hair vy. Wood, 77. 

2. The law of descent announced, and the principle stated, that when the hus- 
band, after his wife’s death, has conveyed by metes and bounds a portion of a 
tract of land in which his deceased wife owned a community interest, her heirs are 
entitled, on partition, to be remunerated for their share of the purchase money by 
having an allowance made them therefor out of his interest in the part of the 
tract remaining unsold. Gilliam v. Null et al.. 298. 


DESCRIPTION. See Bonn, 1. Certrorarr, 1. Lanpitorp anp Tenant, 7. 
Possession, 14. Seconpary Evipence, 2. SEPARATE Property, 1. Sur- 
VEY, 7. . 

1. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. - I. & 
G. N. R’y Co. v. Smith County, TA. 

2. Where the appeal bond erroneously describes the judgment as in favor of 
two named parties, when in fact it was rendered in favor of one only, it seems 
that the misdescription is a sufficient objection to the bond, a motion to dismiss 
being made in time. Jd. 

3. Though ordinarily, if there be no objection to the form of a writ of execu- 
tion, by motion to quash or vacate it, it will in many cases where there is a vari- 
ance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution deseribes a different 
defendant from the one mentioned in the judgment produced to support it. Bat- 
tlev. Guedry, 111. 

4. An execution against P. B. Clements was not supported by a judgment 
against J. P. Ciements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Jd. 

5, See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described in each. Waters v. Spofford, 115. 

6. A tax deed which does not give such description of the land conveyed 
thereby as will identify it, is invalid, and inadmissible in evidence. Jd. 

7. A party claiming title by limitation of five years under a recorded deed, read 
in evidence his tax deed conveying ‘‘ one thousand one hundred and seven acres of 
land taken from the league of land originally granted to John Toole, lying and 
being in the county of San Patricio, on the Popalotte, and more particularly desig- 
nated as that part of said league of land claimed and held by Thomas Redmond.”’ 
The land in controversy was not part of a league granted to John Toole, but was 
a separate survey of one thousand one hundred and seven acres granted to him. 
Held, 

(1) The deed did not describe the land in controversy with that clearness and 
certainty requisite to meet the rigid requirements of the five years’ statute of 
limitations. Murphy v. Welder, 235. ; 

8. Land was described in a deed as follows: ‘‘ The lower or south half of league 
No. 2 from the mouth of Elm creek, . . . being the half league taken from 
the four premium leagues granted to Sterling C. Robertson, lying and being situ- 
ated on and near the aforesaid Elm creek.” Held, 

(1) That the south half of that league, which would be No. 2, counting from 
the mouth of Elm creek, was intended to be conveyed, and not the half that would 
be nearest to the mouth of Elm creek. Farley v. Deslonde, 588 
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DISQUALIFICATION OF JUDGE. 


1. The constitutional provision disqualifying one from sitting as a judge ina 
‘‘case ’’ where he shall have been of counsel, does not limit his disqual.fieation to 
a case pending at the time his services as counsel were invcked. Slaven v. 
Wheeler, 23. 

2. If an attorney has been consulted as such, and has given advice as to a 
matter in dispute, which afterwards results in a suit between the parties at vari- 
ance, he cannot sit as a judge in that case, even though he charged no fee for his 
advice. Id. 

5. An issue as to the disqualification of a judge to sit as such in a cause pend- 
ing in his court, should be tried and determined by him, and the facts in evidence 
on the issue should be incorporated in the record on appeal. Jd. 

4. The statements of the judge on the trial of such an issue should be made under 
oath, unless the same be waived by the parties litigant. Id. 

5. On appeal from the judgment of the court, on an issue involving the disquali- 
fication of the judge, his statement appended to a bill of exceptions, relating to 
facts occurring before the institution of the suit, cannot be regarded. Jd. 

6. See statement of case and opinion for facts held sufficient to reverse the 
judgment of a district judge who had held that he was not disqualified from trying 
acause. Id. 

7. A wife sued her husband for divorce, alleging cruel treatment, ete., which 
suit was dismissed. Afterwards the husband sued for divoree on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resulted in a divorce. 
Held, . 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recogniz'ng the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, was error. Nemwcome v. Light, 
141. 

8. A defendant set up ore tenus the disqualification of the presiding judge, on 
account of the alleged interest ef the judge’s brother in the suit, and took his ex- 
ception to the action of the court thereon, which recited that ‘tthe objection was 
overruled without hearing any evidence;’’ the record disclosed on this point 
nothing further. Held, 

(1) The court cannot presume that evidence was offered to sustain the objection. 

(2) On the contrary, it will be presumed that no evidence was offered. Sfark v. 
Whitman, 375. , 

9. Asurety upon a claimant’s bond, in proceedings for the trial of the right of 
property, is in legal contemplation such a party to the cause as that his relation- 
ship, within the prohibited degrees, to the magistrate before whom the cause is 
pending, will disqualify him from trying the cause. Hodde v. Susan, 339. 

10. A narrow or contracted construction of the. word party as used in the law, 
which would confine it to the very persons named on the docket as such, and 
would exelude such as stand in precisely the same relation, would often defeat the 
end had in view, of having justice administered free from the bias and influence 
produced by the interest held in the cause by the judge or his relatives. Jd. 

11. Bureh v. Watts, 37 Tex., 135, and Weir v. Brooks, 17 Tex., 638, approved. 
Id. 


DISTRESS WARRANT, See Lanpiorp anp TENANT, 6, PxLeEaprne, 8, 
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DISTRICT ATTORNEY. 

1. The commissioners’ court of a county has the exclusive right. to determine 
whether a suit shall be brought in the name and for the benefit of such county, 
except in a case where a concurrent or exclusive right is conferred on some other 
officer or tribunal by the legislature, to exercise in some specified case a like dis- 
cretion. Looscan v. The County of Harris, 511. 

2. Art. 260, R. S., which directs the district or county attorney to institute suit 
in certain contingencies against officers intrusted with the collection or safe keep- 
ing of public funds, confers on district and county attorneys no authority to insti- 
tute suit against the wishes of the commissioners’ court, to recover back money 
authorized by them to be paid out of county funds to an attorney retained by 
them to represent the county, or to enjoin further payments on such retainer. Jd. 


DISTRICT COURT. See Constirutronat Law, 5. Jurispicrron, 11, 12, 17, 20. 


DISTRICT JUDGE. See Disquauirication oF JupGE. Practice ry Disrricr 
Court, 14, 15, 16, 17. Runes or Court, 3. SrareMEent oF Facts, 7. 

1. A wife sued her husband for divorce, alleging crue] treatm nt, ete., which 
suit was dismissed. Afterwards the husband sued for divorce on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resulted in a divorce. 
Held, 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recognizing the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, was error. Newcome v. Light, 141. 


DIVORCE. See DisquaLiricaTion oF JUDGE, 7. 


EQUITY. See Bounpary, 4. Communrry Property, 4. Compromise. Suer- 
IFF's Sate, 1. SEPARATE Property, 1. 

1. A court of equity will only set aside a judgment rendered upon an unau- 
thorized agreement of counsel, when injury has resulted therefrom to the party 
complaining. Williams v. Nolan, 708. 

2. Every reasonable presumption will be indulged in favor of a settlement made 
by an attorney duly employed, especially after it has been recognized by a court 
and a judgment thereon has been rendered. Id. 


ESTATES OF DECEDENTS. See Apmrnisrraror’s Sate. Descent anp Drts- 
TRIBUTION. HomESTEAD, 5. INDEPENDENT ExecuTors AND ADMINISTRA- 
Tors. Jurtsprcrion, 19. Prosatre Marrers, 1,2. Srarures Constrvuen, 5, 
6, 7,8. WItts. 

1. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her ‘‘ to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable.’’ The alleged breach was that she had disposed of the property of the 
estate, and so transferred and secreted it that the judgment sued on could not be 
satisfied, though she had ample means in her hands to satisfy the same. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. * 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
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ESTATES OF DECEDENTS —continued. 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(5) The charge submitted an erroneous test of defendant's lability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. Bergstroem vy. The State, 92. 

2. Under art. 1594, 0. & W. Dig., when a surety in a joint undertaking dies, 
his estate is liable on it, as if the obligation had been joint and several. Id. 

3. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the -trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased husband 
at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(5) All the children of the deceased party were necessary parties to an action 
by the creditor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements made 
with the wife’s separate money. If this cannot be done, then that part on which 
her dwelling house stands should be set aside to her and the children of the de- 
ceased husband, without prejudice to the rights of herself and children thereafter 
to adjust their respective rights therein, and the other half should be subjected to 
sale through the probate court to satisfy the debt. Griffie v. Maxey, 210. 

4. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
“has been given by the husband and wife, acknowledged in a manner legally bind- 
ing to secure creditors,”’ or the lien has been given for the purchase money of the 
property. Id. 

5. In asuit by the assignee of an insolvent debtor against an attaching creditor 
and the administrator of the sheriff who executed the writ, no presentation of the 
claim for damages to the administrator need be averred. Blum v. Welborne, 157. 

6. The widow who, during the life and at the death of her husband, occupied 
with him a homestead on a tract of land which belonged, as community property, 
to the deceased husband and the wife of a former marriage, is entitled, on parti- 
tion with the heirs of the first marriage, to have her deceased husband's interest 
set aside, and to retain on it ahomestead so long as she may choose to occupy it as 
such. The heirs of the wife by a former marriage are entitled to so have the land 
partitioned that their interests, inherited from her, may be set aside to them in 
severalty. Gilliam v. Null et al., 298. 

7. In such a case, while the fee of the land descended (there being no heirs by 
the second marriage) to the children of the first marriage, it did so subject to 
the homestead rights of the widow of the second marriage in the interest owned 
by her husband, Jd. 

&. Clements v. Lacy, 51 Tex., 165, and Pressley’s Heirs v. Robinson, 57 Tex., 
453, approved. Id. 

9. The homestead right of a widow does not attach to the undivided interest of 
the children of the deceased husband inherited from his wife by a former mar- 
riage. Id. 

10. The constitution of 1876, art. XVI, sec. 52, refers in its terms only to a de- 
scent of land to the heirs of one of the spouses occupying at the time of death. 
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ESTATES OF DECEDENTS — continued. 
The prohibition against partition is against those who claim as heirs of the estate 
of the decedent, not to those claiming an interest in the land through other titles. 
Id. 

ESTOPPEL. See Crrres anv Towns, 1. 

1. An estoppel cannot result from the promises or acts of one who makes or does 
them without consideration, in ignorance of his rights, waere there has been no 
negligence in failing to ascertain his rights. T'wrner v. Ferguson, 6. 

The congress of the republic of Texas passed an act in 1845 requiring the 
owners of land in San Patricio county, whose lands had not been correctly marked 
and designated, to have them resurveyed within two years. The owner of a 
Spanish grant, after the two years had expired, had his land resurveyed in 1848, 
the corners marked on the ground, and the resurvey recorded in the book of re- 
surveys in the c@anty surveyor’s office, and delineated on the map. Ih a suit be- 
tween the vendee of that owner of the grant and a patentee under recent location, 
claiming, under patent from the state, land outside of the limits of tine grant ac- 
cording to the resurvey, but claimed by the vendee to be within the calls of the 
original grant, held, 

(1) That the vendee under the grant, claiming in privity of estate to the owner 
of the Spanish grant, who marked and recorded his boundaries, was estopped 
from averring as against the subsequent locator that other and ditferent lines than 
those marked and recorded inclosed the ane. 

(2) This case distinguished from Love v. Barber, 17 Tex., 11, and Saunders v. 
Hart, 57 Tex., 8. 

(5) The surveyor making the resurvey will be presumed to have done his duty. 

(4) The record of the resurvey, showing that the work was done at the instance 
of the owner, gave notice to the world of the extent of his claim. 

(5) The resurvey and map of the old grant remaining in the office for ove 
thirty years before the location on which the patent issued, showed an acquiescence 
in their correctness by the owner of the grant and his vendees. 

(6) The record of a survey, when properly made in the surveyor's office, is no- 
tice to the world of the lines and boundaries claimed by the owner of the land. 
Timon v. Whiiehead, 290. 

3. The elements of estoppel are: A fals2 representation, or concealment of ma- 
terial facts, made with a knowledge of the facts; ignorance on the part of the 
person to whom the representations are made, or from whom the facts are con- 
cealed; intention that such person should act upon it, and action on his part in- 
duced thereby. Thus, if goods of another are seized under execution against a 
debtor, after representations made by such debtor that he was the true owner, and 
the real owner did not join in such representations or fail to deny them when he 
had an opportunity of preventing the creditor from being deceived by them, the 
true owner would not be estopped from controverting their truth in an action 
against the creditor for their value. Blum v. Merchant, 400. 

4, See opinion for a charge on estoppel held defective. Id. 

5. Wallace v. Finberg, 46 Tex., 35, approved. Id. 


EVIDENCE. See Ancrent INstruMENT, 2. Damages, 15. Deprcarron, 6. 
LEADING ‘QuEsTION. PowWER oF ATTORNEY, 2. Promissory Nore, 7, 9 
Survey, 3. Taxation, 7. Trespass To Try Tirix, 1. Varrtance, 1, 4. 
VENDOR AND VENDEE, 4. 

1. Evidence is unnecessary to show that the loss of an arm reduces the capacity 
toearn money. T. dP. R’y Co. v. O'Donnell, 27. 

2. Art. 2253, R. S., which makes the certificate of the commissioner of 
the general land office, of the existence of facts contained in papers, documents 
or records of his office, evidence, whenever the papers, documents or records 














EVIDENCE — continued. 
would be, provides for ex parte evidence, and should not be construed to 
extend beyond the plain import of its language. That article does not authorize 
a certificate as to what has not been done in the land office; but when a copy of 
the record, document or paper is not g ven, the certificate shou!d be confined to a 
statement of the fact or facts contained therein. Buford vy. Bostick, 63. 

3. When the effect of a writing does not depend entirely upon the construction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal effect of the instrument as will meet the 
various phases presented by the extrinsic evidence. The above constitutes an 
exception to the rule which requires the court to pass upon the legal effect of writ- 
ten instruments. Taylor v. McNutt, 71. 

4. The above rule applied in this case in construing the terms of a deed, aad in 
favor of one claiming a release of a vendor's lien on land. Id. 

5. Where the evidence showed that both parties claimed title from a common 
source, the fact that the appellee filed an abstract of his title reaching back to the 
sovereignty of the soil, but failed to establish that title by proof, did not alter the 
rule entitling him to recover, if he showed the older title under the common 
source. Sellman v. Hardin, 86. 

6. A deed made by the officer to a purchaser at an execution sale is competent 
evidence to show that the adverse party claims under a common source, without 
introducing the judgment and execution. Jd. 

7. See this case for evidence insufficient to establish adverse possession. Id. 

&. S., who held a power of attorney from E. G., of date October 28, 1856, to sell 
any lands or other property of E. G.’s in Texas, on November 16, 1858, conveyed 
to E. four hundred and thirty-seven and one-half acres of the M. McDonald head- 
right six hundred and forty acre certificate, issued November 13, 1857, the deed 
purporting to be in his own name, and making no reference to the power of at- 
torney. In October, 1858, there was a survey by virtue of this certificate (for whom 
made does not appear), and the land was patented to the heirs of E. G. in 1862, 
she having died in 1861. On the same day that 8. conveyed to E., the latter con- 
veyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 conveyed 
to P., the plaintiff. After the death of EK. G., a deed from E. to her for the four 
hundred and thirty-seven and a half acres, less tue one hundred and sixty conveyed 
to L. S. G., of date June, 1859, was placed on record, at whose instance does not 
appear. The defendants claimed under a deed from the heirs of E. G.; her son, 
and one of those heirs, being L.8.G. Held, 

(1) That the burden of proving that E. G., at the date of the deed made by 8., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had 
knowledge of its existence, and was insufficient to show that she had ratified the 
deed by 8. 

(3) That as the action was trespass to try title to a specifié one hundred and sixty 
acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson v. Kilgore, 83. 

9. A party to a suit against heirs claiming the property through their deceased 
ancestor, is precluded under art. 2248, R. S., not only from testifying to statements 
made to him by the deceased, and to transactions between the deceased and him- 
self, but also as to any such statements to or transactions between deceased and 
third persons; and this although occurring at.a time when the witness had no 
interest in such statements or transactions. Parks v. Caudle, 216. 
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EVIDENCE — continued. 

10. In trespass to try title, since the plaintiff is not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a com- 
petent witness under the statute, he may testify as such to the loss of a missing 
deed, without being required to first file the suppletory affidavit of its loss, required 
at common law. Id. 

11. A party claiming title to land through a lost deed, testified that he saw it 
executed in 1858; searching for it in 1869, when, for the first time, he became in- 
terested from having married one having interests under it, he found it amongst 
the papers of one who had been county clerk. He delivered the deed to another 
person to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This person afterwards died, and his 
papers came into witness’ possession; he looked through them to ascertain the con- 
dition of his estate, and though not looking specially for the lost deed, knew that 
it was not among the papers of the deceased party to whom he had intrusted it, 
and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was sufficient to admit secondary evidence of its contents. Id. 

12. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was pre- 
served, after the lapse of twenty years a general description vf the property con- 
veyed and of the substance of the deed is all that can be required. Jd. 

13. In a proceeding or cross-bill to set aside a judgment by default in favor of a 
party who fraudulently procured the record to show service, parol evidence contra- 
dicting tie officer’s return will be heard. Randall v. Collins, 231. 

14. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 

15. The evidence contradicting the return must be clear and satisfactory. Id. 

16. See this case for evidence held insufficient. Jd. 

17. The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will be set aside. Jd. 

18. A judgment in favor of purchasers of land at a tax sale, enforcing by manda- 
mus against the sheriff their mght to a deed, is not a judgment in rem, and is not 
admissible in evidence against one neither a party nor privy to the proceeding. 
Waters v. Spofford, 115. 

19. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the object is to establish the former existence of a lost 
deed in order to lay the basis for the introduction of evidence of its contents. But 
when the evidence was objected to as being intended to prove plaintilt’s knowl- 
edge of such a deed conveying valid title, and the defendant did not disclaim 
such intention, the objection was properly sustained. Dotson v. Moss, 152. 

20. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient 
instrument, held, ; 

(1) The existence of the original deed in the land office, and its antiquity, were 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(5) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘an ancient instrument”’ in his department, would 
not tend to establish its genuineness or to prove its contents. Id. 

21. A failure to prove payment of taxes for any year of the five years’ posses- 
sion under a deed recorded will be fatal to the defense of limitation under the 
five years’ statute. Murphy v. Welder, 235. 
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EVIDENCE — continued. 
22. An instrument was offered in evidence as an ancient document coming 
from a proper custody, as follows: 
“*Fripay, Oct. the 18th, 1838. 
“T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league of 
land and one town lot, situated in Aransas, in Power's colony, Texas, as Martin 
Lawler has the deeds to it. Signed by my own hand. e his 
3 Joun x TOoLe. 
“Witness, Martin McLouGHurn. mark 
‘Witness, James Toney.” 


It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The Jand in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was objected 
to and excluded on the ground that it was not described, and a copy thereof given 
in the abstract of title under which the party offering it claimed, and which was 
demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, b-fore its 
date, had conveyed the property by deed to one under whom the adversary claimed, 
it did not appear from the paper that it was the intention of the testator to convey 
the land in controversy, its exclusion did not prejudice any right of those claiming 
under it, and without considering whether the objection to its introduction urged 
below was properly taken or not, its exclusion was immaterial... Jd. 

23. Ina suit against a telegraph company for damages resulting from alleged 
failure to deliver a telegraph message intrusted to the company, parol evidence of 
the contents of the message may be resorted to by the plaintiff to establish the 
contents of the message, and this without the necessity of first giving the. de- 
fendant notice to produce the written message. R. L. Co. v. W. U. Tel. Co., 
394, 

24. While, as a general rule, notice to produce a written instrument must be 
given to the party having it in his possession, before secondary evidence of its con- 
tents can be received, this rule does not apply in a case where the written instru- 
ment is the foundation of the action, and the party having custody of it must know 
from the very nature of the case that he is charged with its possession. Id. 

25. Western Union Tel. Co. v. Hopkins, 49 Ind., 227, discussed and disapproved. 
ld. 

26. Hamilton v. Rice, 15 Tex., 385, and Dean v. Border, 15 Tex., 299, ap- 
proved, fd. 

27. A judgment involving rights to property is not admissible in evidence in a 
suit against one claiming it by purchase before the institution of the suit, and who 
was not a party thereto. Liles v. Woods d Co., 416. 

28. In an action for damages against several for acting as confederates in an 
illegal entry upon premises jointly owned by two plaintiffs, the entry was charged 
as being wanton, vexatious and malicious. It was made without warrant of law, 
and over the protest of plaintiffs, with the avowed purpose of searching for stolen 
hides. Held, 

(1) That it was not error to admit evidence of insulting language used by the 
trespassers to one of the plaintiffs at the time, indicating a belief that there was 
property on the premises acquired in violation of the criminal laws of the state 
which one of the plaintiffs was endeavoring to conceal. 

(2) In order to show whether the entry was vexatiously, wantonly and mali- 
ciously male, it was proper to show the acts and declarations of the parties at the 
time, which gave color to the entry and showed its purpose. 

(3) Such an entry being shown without legal authority, and with no probable 
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EVIDENCE — continued. 
cause to believe that stolen property was secreted, it was proper to return a verdict 
for exemplary damages. Weyer v. Wegner, 539. 

29. To entitle a power of attorney to be read as an ancient instrument it 
is not necessary that it shoull have been thirty years old at the date of 
instituting the suit in which it is offered as evidence; it is sufficient if it is 
thirty years old at the time when it is offered in evidence. That the papers 
offered did not come from a proper custody, and were not free from suspicion on 
their face, was not made a ground of objection. Bass et al. vy. Sevier, 567. 

30. Under the former statute, which allowed a second suit in trespass to try title, 
when the plaintiff was defeated in his first action, he was permitted to offer the 
same evidence on the trial of the second suit, and this was allowed in a second 
suit brought to set aside a sheriff's sale, which is in effect but a suit in trespass to 
try title. Atchison v. Owen, 610. , 

31. The effect of the partial indorsement of the instrument in question, together 
with the other stipulations in the agreement on the*bick of the note, placed there 
at or before its execution, was to deprive the instrument of its negotiable char- 
acter, notwithstanding the ordinary negotiable words appear on the face of it. 
In order to determine its character the whole instrument must be construed to- 
gether, as well the words on the back as on the face of it. Authorities and 
cases on this point examined. Goldman v. Blum and Heidenheimer, 630. 

32. All the written instruments executed at or about the same time that the 
note and deed of trust in question were made, together with the rough notes and 
memoranda made at the time when the matter was still pending, are competent 
evidence to go to the jury for the purpose of arriving at and understanding the 
true intent and purpose with which the note in question was executed. Such evi- 
dence cannot be used to vary or contradict or alter the note, but may be used to 
show the intent of the parties in executing it. Jd. 

33. The rule of evidence in Wells vr. Fairbanks, 5 Tex., 584, on this point, cited 

and approved. Jd. 

34. What was said and done by the parties while the business was being ar- 
ranged, and the transaction was then depending, is admissible as part of the res 
geste, and is calculated, in the absence of direct evidence, to shed light on the 
real character of the transaction. Jd. 

35. The certified copy of a recorded instrument purporting to be a deed, bearing 
date in 1843, and recorded the day after its date, on proof of its execution by 
the only subscribing witness thereto, was attacked by affidavit of forgery and not 
otherwise objected toin I88t. An affidavit showing diligent search for the original 
deed, and its.loss, as a reason for its non-production was filed. It was shown that 
the grantor, grantee and subscribing witness were deal. Held, 

(1) The Revised Statutes, art. 2257, admitting in evidence instruments of writ- 
ing without proof of their execution, on conditions specified, was simply designed 
to relieve a party from making statutory proof; and it imposes no greater burden 
on him who offers an instrument against which an affidavit of forgery has been 
filed, than the rules of evidence at common law required. 

(2) An affidavit of forgery being filed, the party is simply remitted to his com- 
mon law method of proof. 

(3) The record made in 1843 evidenced with even more certainty than would the 
original deed, that it then had an existence, and was more than thirty years old. 

(4) The reason for the rule requiring that an ancient instrument shall, to be 
admitted in evidence, come from a proper custody, is mainiy founded on the idea 
that such custody affords evidence of delivery to him who claims under it. The 
registration of a lost deed also raises the presumption of its delivery. 

(5) The certified copy of a deed thus registered, with strong corroborating facts 
to show the genuineness of the original, was, after the lapse of thirty years from its 











EVIDENCE — continued. 








date and registration, properly admitted in evidenc>. The deed, if in existence, 
would prove itself, and the statute, under circumstances specified by it, provides 
that ‘* a certified co; y of the record of any such instrament shall be admitted in 
like manner as the original could be.” 

(6) The charge of the court that ‘a deed over thirty years old is evidence with- 
out any other proof,’’ was not a charge upon the weight of evidence, and not 
error. Had the court instructed the jury that its age afforded conclusive evidence 
of the genuineness of the dved, it would have been error. 

(7) ‘The grantor, grantee and subscribing witness bein: dead, there could be no 
better evidence that the deed once existed than that of the clerk before whom the 
instrament was proved for record by the subscribing witness, and who recorded the 
deed. 

(8) If the evidence of the clerk had tended no further than to show that in 1843 
he had in his possession a paper answering the description of the deed which was 
authenticated for record, and which he correctly transcribed in the county records, 
of which he was custodian, it would have been admissible. 

(9) The rule requiring the best evidence of a fact in issue is only intended to 
exclude such testimony as may indicate the existence of more original sources of 
iniormation™ Holmes yv. Coryell, 680. 

56. A certifieate from the comptroller of the state. as such, showing what. prop- 
erty of a citizen was rendered for taxes for specified years, ‘tas shown by the 
records ” of a county named in the certificate, is one which he is authorized to 
make, and is admissible in evidence to prove the facts so certified to. Jd. 

37. The owners of land who laid off and established thereon a town, marked on 
one of the blocks on the map of the town the words *‘ court-house."’ In a contest 
between the owners of lots fronting on that block, and the county in which the 
town was situate, in which the cwners sought to enjoin the county from establish- 
ing a jail on the block, as perverting it to a use not contemplated in its dedica- 
tion, the declarations of the original owners who had donated the property made 
Curing the early settlement of the town, to the effect that the block was intended 
for a court-house square, and was not intended or expected to be used for jail 
purposes, are admissible in evidence. County of Harris vy. Taylor et al., 690. 


EXAMINATION OF WITNESS. 


1. A witness examined by interrogatory for depositions was asked, ‘In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, etc., called for in the Mary Hamiiton survey, at the 
places mentioned in her survey.”’ JZeld, 

(1) The question was clearly leading. 

(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manner of taking the deposition, and shouid have 
been reduced to writing and notice thereof given, before the trial of the case began. 
Buford vy. Bostick et al., 63. 

2. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the object’ is to establish the former existence of a lost 
deed in order to lay the basis for the introduction of evidence of its contents. But 
when the evidence was objected to as being intended to prove plaintiff's knowledge 
of such a deed conveying valid title, and the defendant did not disclaim such in- 


tention, the objection was properly sustained. Dotson v. Moss, 152. 


EXECUTION. 


1. An execution cannot be quashed after it has performed its functions and has 
been returned by the sheriff. The Meader Co. v. Aringdale, 447, 

2. A claimant of property seized under execution will not be heard to assert its 
invalidity unless it be void. Jd. 
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EXECUTION — continued. 


An execution issued on a dormant judgment is not void, but voidable 
merely. Id. 

4. Only such defects as are apparent on the face of an execution, and the records 
on which the questions presented by a motion te quash the execution arise, can be 
reached by such motion. Jd. 

5. A third party desiring to attack the validity of an execution which is voidable 
only should do so by direct pleading, or exceptions filed in the nature of a demurrer 
to the sufficiency of evidence, in case the supposed defect renders it void, or by 
tendering an issue of fact under the direction of the court. Unless the execution 
be attacked in some such way, no presumption will be indulged in favor of a judg- 
ment declaring the invalidity of the execution, notwithstanding there is neither 
statement of facts or bill of exceptions in the transcript. Id. 


EXECUTION SALE. See SHerirr’s SALe. 


1. The sale of land owned by the wife under recorded deed, which limits it to 
her sole use and benefit, which is levied on to satisfy a judgment against the hus- 
band, and which is not used as a homestead, cannot be enjoined on the ground 
that the sale would cloud the title. In such a case the remedy at law is plain, 
adequate and complete. Spencer v. Rosenthall, 4. 

2. Though ordinarily, if there be no objection to the form of a writ of execu- 
tion, by motion to quash or vacate it, it will in many cases where there is a vari- 
ance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution describes a different 
defendant from the one mentioned in the judgment produced to support it. Buat- 
tlev. Guedry, 111. 

3. An execution against P. B. Clements was not supported by a judgment 
against J. P. Clements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Jd. 

4, The objection to an execution purporting to have been issued by a justice of 
the peace, and directed to the sheriff or any constable of another county, that it 
was not accompanied by a certificate under seal of the clerk of the county court 
that the officer issuing the same was a justice of the peace, cannot be made avail- 
able when presented for the first time in the supreme court. Hodde v. Susan, 389. 


EXECUTORS AND ADMINISTRATORS. See Estates or Decepents. INDE- 


PENDENT EXECUTORS AND ADMINISTRATORS. Propate Martrers. StTarutTes 
CoNSTRUED, 5, 6, 7, &. 

1. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her ‘to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable.’’ The alleged breach was that she had disposed of the property of 
the estate, and so transferred and secreted it that the judgment sued on could not 
be satisfied, though she had ample means in her hands to satisfy thesame. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(3) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. 

2. Under art. 1594, O. & W. Dig., when a surety in a joint undertaking 
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EXECUTORS AND ADMINISTRATORS — continued. 
dies, his estute is liable on it, as if the obligation had been joint and several. 
Bergstroem v. The State, 92. 

5. A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community prop- 
erty, as she might deem best for the family, and to manage the estate without the 
control of the probate court. It contained the following provision: “‘ Item third. 
I give and bequeath to my beloved wife, . . . provided she does survive me, 
all my property, both real and personal and mixed, during her natural life, with 
full power to sell or convey any or all of said property, if she thinks best, for the 
interest of the family; and after her death, it is my will and desire that my prop- 
erty be equally divided, after setting aside a sufficient amount to the two youngest, 
John and Laura, to educate them even with the rest of my then older children; 
provided they should not receive such education before my death.”’ Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir thus 
settled with. 

(4) An oceupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with, constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded 
or not. Wimberly v. Bailey, 222. 

EXECUTORY CONTRACT. See Venpor anp VENDEE, 1-5. 

1. An executory contract to convey an interest in land on the procurement of 
a patent therefor, and for services rendered to obtain it. will not be enforced after 
the lapse of more than twenty years after the right of action accrued, during 
which limitation could run, in the absence of facts to satisfactorily account for and 
excuse so longa delay. McFaddin v. Williams, 625. 

2. After so great a lapse of time the presumption will be that some other ar- 
rangement was made between the parties, which satisfied or annulled the bond 
under which the land was to be conveyed in consideration of procuring the pat- 
ent. Id. 

3. Reed v. West, 49 Tex., 248, and Glasscock v. Nelson, 26 Tex., 154, approved. Id 

EXEMPLARY DAMAGES. See Damages, 1, 16. 

FACT CASES. See ApmrnisTRAToR's Saux, 2. BartmMent, 3. Fravp, 3,.12, 18. 
Herrs, 3. Limrration, 15. Possesston, 10. Pracrice 1x Districr Court, 
6, 26. Srarutes ConsTRUED, 21. VeERpicrT, 3. 

1. See this case for a transaction construed to have been originally a conditional 
sale of an engine and mill, but to have been subsequently changed into an abso- 
jute sale, with a mortgage from the purchaser to secure the purchase money. 
Griffith & Wedge v. Morrison et al., 46. 

FEES OF OFFICE. See Crrres anp Towns, 1. 

FIELD NOTES. See Bounpary. Mistake, 2,3. Survey. 

FINAL JUDGMENT. See Practice 1n Supreme Court, 5, 6. SurREME 
Court, 1. 

1. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, is not a final judgment, and 
will not support an appeal. JI. dG. N. R. R. Co. v. Smith County, 74. 

2. It seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Jd. 

Vou. LVIIL—48 
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FORCED SALE. 

1. The printing press, type and cases needed in a printing office, and owned by 
the editor and publisher of a newspaper, were exempt from forced sale under the 
statute exempting ‘‘ all tools and apparatus belonging to any trade or profession ”’ 
(Pasch. Dig., vol. 2, art. 5487). Green v. Raymond, 80. 


FORECLOSURE. See Lanptorp anp TENANT, 6. Promissory Nore, 3, 5. 


FRAUD. See Stature or Fravups. 

1. Neither fraud alone, or ignorance of its existence. will atop the running of 
the statute of limitations; the ignorance which effects this result must be attended 
with such concealment of the fraud as to prevent its discovery by the use of rea- 
sonable diligence; and this applies also to cases of stale demand. Connoly v. 
Hammond, 11. 

2. One seeking equitable relief against fraud or mistake is chargeable with 
laches from the time it ought to have been discovered. Id. 

3. See opinion for facts under which it was held that, if a fraud had been com- 
mitted regarding a conveyance of land, there was no such concealment of it, and 
no such diligence to discover its existence, as would prevent the bar of limitation. 
Td. 

4. In a proceeding or cross-bill to set aside a judgment by default in favor of a 
party who fraudulently procured the record to show service, parol evidence con- 
tradicting the officer’s return will be heard. Randall v. Collins, 231. 

5. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 

6. The evidence contradicting the return must be clear and satisfactory. Jd. 

7. See this case for evidence held insufficient. /d. 

8. The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will be set aside. Id. 

9. A wholesale merchant at Galveston, learning of the insolvency of a firm 
to whom he had shipped goods by rail, notified the railroad agent at their point 
of destination of his purpose to stop the shipment in transitu, who replied 
that the shipment would be protected. Afterwards, and before the arrival of 
the goods, the purchasers assigned the bill of lading without consideration to 
their attorney, and gave him a written order on the railway agent at an in- 
termediate station for the goods. The attorney then intercepted the shipment 
before the goods reached their destination at the way station, remarked them 
in the name of a fictitious firm, effaced from the cases the name of the orig- 
inal purchaser, and reshipped the goods thus marked to their original destination, 
where they were delivered to the original purchaser. In a suit by the wholesale 
merchant against the railroad company and the attorney, held, 

(1) A charge to the effect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent ownership of the goods, for the 
purpose and with the intention of committing a fraud upon the creditor, could not 
be heard to deny his liability to him for the loss thereby sustained. 

(3) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ‘* general freight agent,” and serv- 
ice of citation on the station agent having control of freights of the railway 
company at the point of destination of the goods was service on the company. 
Notice to such an agent of stoppage in transitu was notice to the company. 

(5) Under all the facts of the case, the question of good,faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Poole v. H. & T. C. R’y Co., 134. 

10. When an assignment for the benefit of creditors is made under the statute, 
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FRAUD — continued. 
the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property to the prejudice of other creditors. Blum v. Welborne, 157. 

11. The rule that jurisdiction being once established, every presumption will be 
indulged in favor of what does not appear in the proceedings of the court, has its 
application generally to cases where the judgment is attacked in a collateral pro- 
ceeding. It cannot be invoked to validate a probate sale attacked for’ fraud 
charged against an administrator and the purchaser, both of whom are made 
parties in a direct proceeding by certiorari, when the record, unexplained, con- 
tains intrinsic evidence of the fraud, and the parties to the alleged fraud, being 
before the court, offer no explanation. Herndon v. Heirs of Kuykendall, 341. 

12. See the statement of this case for circumstances, apparent of record in pro- 
bate proceedings, held sufficient on their face, when unexplained, in a proceeding 
by certiorari where all the parties were before the court, to authorize a judgment 
declaring fraudulent an administrator's sale. Jd. 

13. Where fraud is the gravamen of a petition for injunction, the dissolution 
of the injunction will not follow as a necessary result of an answer denying all the 
material allegations of the petition; nor will the injunction be dissolved when it is 
apparent that the plaintiff would, without the protection afforded by the writ, lose 
all the benefit which would otherwise accrue to him should he finally succeed in 
the action. Friedlander.v Ehrenworth, 350. 

14. In cases like those mentioned above, the supreme court will not disturb the 
action of the court below in refusing to dissolve the injunction, when no abuse of 
judicial discretion isshown. Id. 

15. Inasuit by the husband and wife to recover property occupied by them as a 
homestead at the time of its conveyance, in which they sought to set aside their 
deed on the ground that the certificate of the notary to the wife’s separate acknowl- 
edgment, which was formal in its terms, was in fact untrue as to such separate ac- 
knowledgment, and also as to her privy examination, and the making of the 
explanation of the contents of the deed, as required by law, it was also charged 
that a fraudulent combination to swindle and deceive the wife existed between the 
notary public and the purchaser. Held, 

(1) A charge of the court to the effect that the certificate of the officer to the 
wife’s separate acknowledgment, made in compliance with the statute, is not con- 
clusive of the facts certified to, but may be attacked by the wife even though the 
purchaser had completed the purchase innocent of fraud, and ignorant of any 
wrong or neglect on the part of the officer, was error. Davis v. Kennedy, 516. 

16. Hartley v. Frosh, 6 Tex., 208; Shelby ». Burtis, 18 Tex., 644; Wiley cv. 
Prince, 21 Tex., 637; Williams ». Pouns, 48 Tex., 146, and Kocourek v. Marak, 54 
Tex., 205, approved. Id. 

17. The wife cannot impeach for fraud the certificate of her acknowledgment 
to a deed when the same is in conformity to the requisitions of the statutes, and 
when there is an adequate consideration paid to support the deed, if the pur- 
chaser neither participated in the fraud or had knowledge of its existence. Jd, 

18. See opinion for a charge, and statement of the case for facts, under which 
the charge was held proper in a contest between an attaching creditor and one 
claiming under a confession of judgment by an insolvent debtor, which judgment 
was attacked for fraud in its procurement. Blum v. Schram d: Co., 524. 

19. The rule which construes as constructive fraud the silence and acquiescence 
of one who permits, without objection, a third person to acquire interests in his 
property to the pecuniary loss of such person, on the faith that it belongs to an- 
other, will not be strictly applied to a married woman in reference to the dealings 
of her husband with her property. John v. Battle, 591. ° 

. 
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FREIGHT TRANSPORTATION. See Raruway Company, 7. 

1. The constitution of 1876, in regard to the transportation of freight by rail- 
way companies, left in foree the common law rules affecting common carriers, as 
applicable to such companies, until the act of 1879, which was passed in obedience 
to article X, section 2, of that constitution. H.d 7.C. R'y Co. v. Rust & Dinkins, 
98. 

2. Railway companies, independent of the act of 1879, and before its enact- 
ment, were, in the transportation of freight, subject to the following rules: 

1. They were held to the strictest impartiality in the conduct of their business, 
in withholding all privileges or preferences from one customer which were not 
extended to all others. 

2. But the above rule is subject to the qualification, that where a rate of freight 
is reasonable for all customers, contracts for a less rate might be made in special 
cases, when, under all the circumstances, the discrimination is reasonable and just. 

3. The discrimination must not subject others to unreasonable disadvantages, 
nor must it he made in order to give one individual a preference to the disadvan- 
tage of another; or one to give preference and advantage to one locality to the 
prejudice of another locality. 

4. A mere discrimination in favor of a customer was not unlawful unless it 
was an unjust discrimination. Jd. 

3. A charge which made the liability of a railway company depend on the single 
question of inequality of the rate of freight charged to plaintiff as compared with 
the rate charged to certain other specified persons, irrespective of any and all other 
facts of the case, held error. Id. 


GRANT. See Bounpary. Estorrer, 2. Survey. Taxation, 11. 

1. The rules for the construction of grants, and for ascertaining their bounda- 
ries, are all designed to carry out the intention of the grantor; when that intention 
is manifest all else must yield to and be governed by it. Woods v. Robinson, 655. 

2. A call for.an old marked line established on the ground, when the survey 
which calls for it was made, will control a call for distance. Id. 

3. Where a survey calls for adjacent grants that bound it, without dispute, upon 
four or more sides, and where five of the corners of such survey are established, 
the boundaries of such survey must be determined by the calls for the previous ad- 
jacent grants, and by a line runso as to establish the sixth and last corner as called 
for in the grant, and from that corner run the closing lines, disregarding both 
course and distance, if absolutely necesssary, so as to embrace within the lines of | 
the patent all of the land lying between the adjacent surveys called for in the 
patent. as constituting the outer boundaries of the grant. Id. 

4. A call for a corner which is ascertained by marked lines intersecting at such 
corner, will prevail over a call for distance. Buford v. Gray, 51 Tex., 331, followed. 
Id. 


GUARDIAN AND WARD. See Jurispicrtron, 20. 


HEIRS. See Communrry Property, 4. DrEep or Trust, 1. Estates or Decr- 
DENTS, 6. HoMmeEsTEAD, 9. ; 

1. The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason of her emi- 
gration and settlement, entitled to the community interest of their mother in land 
appropriated by a certificate to her husband as a colonist under the act of Janu- 
ary 21, 1850. Such interest could be enforced against a purchaser of the certificate 
from the husband after the death of the wife, who procured a patent for the land 

. to himself as such purchaser and assignee. Porter v. Chronister, 53. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs of the mother. Jd. 

3. See opinion for facts held totally insufficient to establish sole heirship. 
Murphy v. Welder, 235, 
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HOMESTEAD. See Cases Approvenp, 1, 2. Separare Property, 1. Tax- 
ATION, 9, 6. 

1. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, 
instituted suit to recover the property, and on appeal to the supreme court a judg- 
ment which bad been rendered against her was reversed, and judgment rendered 
canceling the deed and all conveyances under it. After the determination of that 
suit the children of the marriage, who were minors when the deed from the father 
was made, brought suit against one claiming under the father’s deed, and who 
claimed also under a deed made by the mother after judgment in the supreme 
court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the -pendency of the 
suit by the mother, and who claimed under the deed made by the father, a party, 
in order to conclude his rights by the judgment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. Hair v. Wood, 77. 

2. Though a lien given upon real estate by trust deed, for a debt which could not, 
under the constitution, be enforced by sale of the homestead, cannot be divested 
during the life of the debtor by subsequent occupancy of the property as a home- 
stead, yet upon his death, during such occupancy, the property, to the extent of 
the interest owned when the deed was executed, is discharged from the lien and 
exempt from forced sale under it. Griffie v. Maxey, 210. 

3. Persons who contract under such circumstances cannot complain, for they do 
so with knowledge of the fact that the death of the debtor may destroy the lien. 
Id. 

4. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
‘*has been given by the husband and wife, acknowledged in a manner legally 
binding to secure creditors,”’ or the lien has been given for the purchase money of 
the property. Id. 

5. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased hus- 
band at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(3) All the children of the deceased party were necessary parties to an action by 
the creditor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements 
made with the wife's separate money. If this cannot be done, then that part 
on which her dwelling house stands should be set aside to her and the children of 
the deceased husband, without prejudice to the rights of herself and children there- 
after to adjust their respective rights therein, and the other half should be sub- 
jected to sale through the probate court to satisfy the debt. Jd. 

6. Sossaman v. Powell, 21 Tex., 664, holding that the homestead vests in the 
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HOMESTEAD — continued. 
heirs with or without administration, and whether it be or be not set apart by the 
chief justice of the county court, approved. Id. 

7. Clements v. Lacy, 51 Tex., 150, and Williams v. Wethered, 37 Tex., 132, ap- 
proved, Id. 

8. The widow who, during the life and at the death of her husband, occupied 
with him a homestead on a tract of land which belonged, as community property, 
to the deceased husband and the wife of a former marriage, is entitled, on parti- 
tion with the heirs of the first marriage, to have her deceased husband's interest 
set aside, and to retain on it ahomestead so long as she may choose to occupy it as 
such. The heirs of the wife by a former marriage are entitled to so have the land 
partitioned that their interests, inherited from her, may be set aside to them in 
severalty. Gilliam v. Null et al., 298. 

9. In such a case, while the fee of the land descended (there being no heirs by 
the second marriage) to the children of the first marriage, it did so*subject to 
the homestead rights of the widow of the second marriage in the interest owned 
by her husband. Id. 

10. Clements v. Lacy, 51 Tex., 165, and Pressley’s Heirs v. Robinson, 57 Tex., 
453, approved. Id. 

11. The homestead right of a widow does not attach to the undivided interest of 
the children of the deceased husband inherited from his wife by a former mar- 
riage. Id. 

12. The constitution of 1876, art. XVI, sec. £2, refers in its terms only to a de- 
scent of land to the heirs of one of the spouses occupying at the time of death. 
The prohibition against partition is against those who claim as heirs of the estate 
of the decedent, not to those claiming an interest in the land through other titles. 
Id. 

15. Art. XVI, see. 50, of the state constitution makes no difference between the 
homestead and any ‘other real property as to its liability to be sold for taxes that 
may be due on it; nor does it draw any distinction between general and special 
taxes to which it may be subject. Lufkin v. Galveston, 545. 

14. The homestead is not protected by the constitution from forced sale for 
lawful taxes that may be due on it. While that instrument throws the most 
ample protection around the homestead, it clearly intends that in return it shall 
bear its just proportionate share of the burdens imposed by government, and it is 
liable, as other real property, to all taxes, state, county or municipal, that are 
justly and lawfully laid on the property of the citizen. Id. 

15. The homestead right, acquired after the execution of a deed of trust, but be- 
fore the making of a new one, on the same property, to secure to a third party 
the repayment to him of money advanced to satisfy the lien, derives no protection 
from the constitution, but is subordinate to the subrogated lien of such third 
party. As against the rights of the subrogated lien holder, the wife of the debtor, 
claiming exemption from sale of a homestead, first designated as such after the 
original trust deed on the property was given, cannot be heard to complain of any 
disposition of the property made by agreement between the debtor and nage 
creditor. Dillon v. Kauffman &: Runge, 696. 


HYPOTHECATION. See BainMEnNT. 

IMPROVEMENTS IN GOOD FAITH. See Deep or Trust, 1. 

INDEPENDENT EXECUTORS AND ADMINISTRATORS. See JurispicTrion, 
10. VeENUuE, 1. 


1. Creditors of the deceased husband may maintain a suit for conversion or 
waste of the assets of the estate, on a bond given by the widow as survivor, under 
art. 5494, vol. 2, Pasch. Dig. Green v. Raymond, 80. 

2. The wife who qualified under the statute as survivor, by filing inventory and 
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INDEPENDENT EXECUTORS AND ADMINISTRATORS — continued. 
bond under arts. 5494-5497, could do, with reference to the estate, without an 
order of court, whatever, if acting as regular administratrix, she could have done 
by virtue of such order. As such she had the right to take in lieu of the one 
year’s provisions allowed for herself and minor children, when the same could not 
be found in kind, its equivalent, and having received it, the creditors cannot call 
her to account for the manner in which she expended it. Id. 

5. When such independent administratrix has exhausted the community assets 
before the presentation of a claim first known to her eighteen months after her 
qualification as such, she cannot be made responsible on her bond for a pro rata 
payment of such claim. Jd. 

4. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her ‘‘ to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable.’’ The alleged breach was that she had disposed of the property of the 
estate, and so transferred and secreted it that the judgment sued on could not be 
satisfied, though she had ample means in her hands to satisfy the same. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(8) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. Bergstroem vy. The State, 92. 

5. A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community prop- 
erty, as she might deem best for the family, and to manage the estate without the 
control of the probate court. It contained the foliowing provision: ‘‘ Item third. 
I give and bequeath to my beloved wife, . . . provided she does survive ine, 
all my property, both real and personal and mixed, during her natural life, with 
full power to sell or convey any or all of said property, if she thinks best, for the 
interest of the family; and after her death, it is my will and desire that my prop- 
erty be equally divided, after setting aside a sufficient amount to the two youngest, 
John and Laura, to educate them even with the rest of my then older children; 
provided they should not receive such education before my death.” Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir 
thus settled with. 

(4) An occupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with, constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded or 
not. Wimberly v. Bailey, 222. 

6. See opinion for terms of a will in which the power to ‘‘ manage *’ and ‘‘ con- 
trol ’’ the estate until the majority of the heirs, and then to divide the estate with 
its accumulations between them, was given to independent executors, which did 
not confer on them the power to convey land. Blanton v. Mayes, 422. 
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INDEPENDENT EXECUTORS AND ADMINISTRATORS — continued. 

7. By will dated December 12, 1871, and probated in 1875, a testator willed and 
bequeathed to three persons “‘ and the survivor of them,” all his estate, upon certain 
trusts which were specified. Only one of the parties named qualified, the other 
two having declined the trust. The three to whom the bequest was made in 
trust were named as executors of the will, which provided that no further action 
should be had in the district or other court having jurisdiction of probate matters, 
than the probate and registration of the will. Ina suit by an administratrix with 
the will annexed to recover land which had been conveyed, without order of court, 
by the one executor who qualified, held, 

(1) The provision of the statute of 21 Henry VIII, c. 4, in so far as it provided 
that the trusts conferred in a will on several executors named might be discharged 
by those of them who qualified, was in effect engrafted on the probate system of 
Texas by the act of August 15, 1870. 

(2) But when the testator bequeathed in trust to several executors *‘ and the 
survivor of them,’’ as independent executors, and but one qualified, the others 
being still alive, the independent feature of the will must be disregarded, and the 
executor qualifying must administer the estate as in other cases, under the orders 
of the probate court. 

(3) The death of the co-executors named is the sole event which can authorize 
the one who qualifies under such a will to administer the estate and execute the 
trusts of the will free from control of the probate court. Jd. 

8. This case distinguished from Johnson v. Bowden, 43 Tex., 671. Td. 

INDORSEMENT. See Promissory Nore, 6. 


INJUNCTION. See ArracuMent, 8. Crrres AND Towns, 13. Depicarron, 8. 
SHERIFF'S Return, |. 

1. The sale of land owned by the wife under recorded deed, which limits it to 
her sole use and benefit, which is levied on to satisfy a judgment against the hus- 
band, and which is not used as a homestead, cannot be enjoined on the ground 
that the sale would cloud the title. In such a case the remedy at law is plain, 
adequate and complete. Spencer v. Rosenthall, 4. 

2. Distinguished from Wallace vr. Campbell, 54 Tex., 87. Td. 

3. Where fraud is the gravamen of a petition for injunction, the dissolution of 
the injunction will not follow as a necessary result of an answer denying all the 
material allegations of the petition; nor will the injunction be dissolved when itis 
apparent that the plaintiff would, without the protection atforded by the writ, lose 
all the benefit which would otherwise accrue to him should he finally succeed in 
the action. Friedlander v. Ehrenworth, 350. 

4. In cases like those mentioned above, the supreme court will not disturb the 
action of the court below in refusing to dissolve the injunction, when no abuse of 
judicial discretion is shown. Id. 

5. Goods alleged to have been fraudulently purchased were, by order of the 
court, placed in the hands of a receiver and afterwards sold by him. After the 
writ of injunction which issued in the cause was dissolved, the proceeds of sale 
were deposited subject to the order of court, after deducting one hundred dollars 
for the receiver as expenses in managing the goods and making the sale. The 
jury, by their verdict for the defendant, having found the purchase was in good 
faith, held, 

(1) The refusal of the court to charge that the jury were not confined, in assess- 
ing the value of the goods, to the valuation placed thereon by the sheriff in his 
return upon the writ of injunction, was error. 

(2) The defendant was entitled to a verdict for the proceeds of sale deposited by 
the receiver, and also for the difference between that amount and the actual value 
of the goods, which would amount at least to the hundred dollars retained by the 
receiver to cover expenses, 
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INJUNCTION — continued. 

(5) A verdict for defendant, which allowed one dollar as actual damages, was 
not supported by evidence, and a new trial should have been granted. Id. 

6. The words ‘‘ saw timber ’’ used in a contract as descriptive of the subject 
matter of a sale, have no necessary legal signification. Hence when a petition 
for injunction to restrain a defendant from cutting oak timber on land set up a 
contract under which defendant was authorized to cut “ saw timber,” but alleged 
that by those words was meant, by lumbermen, pine timber, a judgment perpetu- 
ating the injunction in the absence of a statement of facts will not be disturbed 
on account of the action of the court in overruling a demurrer to the petition. 
The presumption will be indulged that the court was informed by evidence as to 
the proper meaning of the words. Kelly d& Roberts v. Robb, 377. 

7. In such a suit, such a contract was alleged to have been made with one de- 
fendant, and another was also made defendant who was charged with acting in 
connection with such contracting party in cutting and removing oak timber with- 
out plaintiff's consent or authority, and that he intended to continue to do so. 
Held, that the petition stated a good cause of action against both defendants. 
Kelly d&: Roberts v. Robb, 377. 

8. It is not error, after the dissolution of an injunction because the answer has 
denied and taken away the equity of the bill, for the court to retain control over 
the case until after trial upon the merits. Blum v. Schram d: Co., 524. 

9. An attaching creditor whose writ of attachment has been levied on goods in 
the possession of the sheriff by virtue of an execution issued on a judgment by 
confession, alleged to be fraudulent, has such a lien on the goods as to authorize, 
under proper averments, the issuance of injunction. Id. 

10. Construing sec. 8, art. V, of the constitution, held, 

(1) The constitution in that section, by giving express power to issue certain 
designated writs, after having given a broad and general power to issue all writs 
necessary to enforce the jurisdiction of the district courts, intended to confer upon 
such courts a jurisdiction to act upon persons under the well settled rules of com- 
mon law and equity procedure, which jurisdiction it was difficult to define with 
accuracy in the narrow limits of a constitution. 

(2) The express power given in that clause of the constitution to the district 
courts to issue writs of injunction, other express power being given to issue such 
writs as might be necessary to enforce the jurisdiction conferred on them, carries 
with it the power to inquire and determine under what circumstances the facts 
exist which authorize the issuance of the writ, and this power to inquire is of the 
very essence of jurisdiction. 

(5) That section, while declaring that the district courts shall have power to issue 
writs of injunction, contains no limitation as to the subject matter or amount 
necessary to clothe those courts with power to hear and determine, such as is found 
with reference to other jurisdiction, to be determined by subject matter and 
amount in controversy. 

(4) District courts have the power to issue writs of injunction in cases in which 
a court of chancery, under the settled rules of equity, would have power to issue 
them; and this without reference to the amount in controversy, under the express 
power given in the constitution. County of Anderson v. Kennedy, 616. 

11. An application for injunction, formal in terms, alleging that the county of 
Anderson, through its officers, was about to sell for taxes about thirteen different 
tracts of land, patented to the International & Great Northern R. R. Co., by 
virtue of certain land certificates issued to the I. & G. N. R. R. Co. under special 
act of the legislature of March 10, 1875, which by its terms exempted said lands 
from taxation for twenty-five years from the date of issuance of the certificates; 
that said sale was about to be made for a tax known as the ‘‘ subsidy special tax,” 
stated (in connection with other averments found in the statement of this case) a 
cause which entitled the plaintiff to a writ of injunction. Id. 
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INNOCENT PURCHASER. See Fravp, 17. 
INSOLVENCY. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and the creditors of the estate, a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has int»rvened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the original action could only have been maintained when brought for the benefit 
of all the creditors. Nix d: Storey v. Dukes, 96. 

INTERVENTION. See Practice 1x Disrricr Court, 21. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and the creditors of the estate; a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has intervened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the original action could only have been maintained when brought for the benefit 
of ali the creditors. Nia d& Storey v. Dukes, 96. 

JOINDER OF PARTIES. See Parrtes. 


JUDGMENT. See Bounpary, 4. Fraup, 18. Practice ry Disrricr Court, 24. 
VENDOR AND VENDEER, 4. 

1. A judgment in favor of purchasers of land at a tax sale, enforcing by man- 
damus against the sheriff their right to a deed, is not a judgment in rem, and is 
not admissible in evidence against one neither a party nor privy to the proceeding. 
Waters v. Spofford, 115. 

2. A wife sued her husband for divorce, alleging cruel treatment, etc., which 
suit was dismissed. Afterwards the husband sued for divorce on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resulted in a divorce. 
Held, 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recognizing the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, waserror. Newcome v. Light, 141. 

3. By the twenty-third section of the act of August 21, 1876 (R.S., art. 4762), 
the tax collector is required to pay over to the county treasurer, reserving his com- 
missions, whenever he has collected as much as $500. A judgment against a de- 
faulting tax collector should recite the date from which interest allowed is calculated 
on public money collected. Timon v. San Patricio County, 263. 

4. A deed was made which recited that it was upon condition that a suit then 
pending between the vendor and a third party should be determined in the vendor’s 
favor. The suit was determined in the district court against the vendor, and 
within two years, but before any steps were taken to carry the case to the supreme 
court by appeal or writ of error, that deed was offered as evidence of title by the 
vendee in a suit for land brought against him by such third party. Held, 

(1) A charge of the court directing the deed to be disregarded by the jury was 
proper. 

(2) The plea of outstanding title in the vendor could not avail; the judgment 
was a bar in any suit between the plaintiff and one claiming under the vendor in- 
volving the same subject matter. Timon v. Whitehead, 290. 
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JUDGMENT —continued. 

5. Ina suit filed March 23, 1879, the action being in trespass to try title, a judg- 
ment was rendered October, 1879, for defendant, that he be quieted in his right 
and title to the land. On March 3, 1880, thereafter, a second suit was brought by 
the same plaintiff against the same defendant for the same land, when the de- 
fendant pleaded his former recovery in bar. Held, 

(1) The rendition of a judgment in trespass to try title for defendant on his 
plea setting up title in himself, and praying for a decree divesting the plaintiff of 
title to the property, constituted no bar to a second suit instituted within the time 
prescribed by the former law. Pasch. Dig., 5298. 

(2) Any other construction would have placed it in the power of a defendant, by 
his manner of pleading, to practically nullify the statute whenever the plaintiff 
failed to show sufficient tit!e in his first suit. 

(3) The first suit having been instituted prior to the adoption of the Revised 
Statutes, the second suit was properly brought; reaffirming Hall v. Wooters, 54 
Tex., 232. Sanchez v. Ramirez, 310. 

6. In a suit to enjoin the defendant from appropriating to individual use a piece 
of ground alleged to be a public street, the prayer was to adjudg» the land as 
being a public street, and in the alternative that, if not a public street, it be ad- 
judged to belong to plaintiff. The verdict was, ‘*‘ We, the jury, find for plaintiffs, 
and that it embraces the triangular tract as shown on the plat, and that it is not 
part of the homestead.”’ The pleadings did not describe a triangular tract, nor 
did they set forth a p'at of the ground. Held, 

(1) The verdict afforded no basis for a judgment declaring the ground a street. 

(2) It could not authorize a judgment adjudging the land to be the individual 
property of plaintiff, the description in the petition being irreconcilably conflicting, 
and the verdict describing the land with reference to its shape and a plot about 
which the petition was silent. Burnett v. Harrington, 359. 

7. The conclusion announced by the commissioners of appeal on a cause referred 
to that tribunal by the supreme court, is, when adopted by the court, as authorita- 
tive as any of its own decisions. Wooters v. Hollingsworth, 371. 

8. A judgment against a tenant rendered in a cause to which his landlord is not 
a party, and of which he had no notice, cannot affect the landlord's title. Such 
jgudgment and the proceedings on which it was rendered are admissible in a suit 
against the landlord, involving title to the land, only for the purpose of showing 
when his possession held through the tenant ceased to be a peaceable possession, 
and for no other purpose. Read y. Allen, 389. 

9. It is a rule of universal application that the rights of no one shall be con- 
cluded by a judgment rendered in a suit to which he is not a party. Id. 

10. A judgment by default on an open account should have been set aside, 
when, two days after the judgment was taken, the defendant, in an uncontradicted 
affidavit in support of his motion to set aside the judgment, showed the serious 
sickness of the attorney to whom his defense was confided at the time the answer 
should have been filed, and his own sickness then and at the time of making the 
motion, coupled with a specific statement of a meritorious defense, sufficient if 
proved to have defeated the action. Goodhue v. Meyers & Co., 409. 

11. A judgment involving rights to property is not admissible in evidence in a 
suit against one claiming it by purchase before the institution of the suit, and who 
was not a party thereto. Liles v. Woods & Co., 416. 

12. A proceeding to revive a judgment by scire facias is not a new suit, but a 
continuance of the one in which the judgment was obtained, and the proper venue 
of it is in that county. Masterson v. Cundiff, 472. 

13. A scire facias may be sued out on a judgment which, though not dormant, 
has lost its lien. Jd. 4 

14. When the suit is against a partnership, one member only of the firm 
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JUDGMENT — continued. 


being served with process, no judgment of discontinuance as to the member 
not served is contemplated by the statute. The mere taking of the judgment 
against the partnership, and against the partner served with process, operates an 
abandonment of future proceedings in the particular action against the partner 
not served, by execution against his individual property. Such a practice is not in 
contravention of article 1337 of the Revised Statutes. Burnett & Ross v. Sullivan 
dé: Drennan, 535, 

15. A judgment rendered against one tenant in common on a plea of limitation 
is not conclusive on that issue in a subsequent proceeding brought against his co- 
tenant, he not having been made a party to the first suit. Bass v. Sevier, 567. 

16. To authorize a re-examination of a case at a term subsequent to that during 
which the judgment which is sought to be set aside was rendered, all the parties 
to the former proceeding must be made parties; nor is this rule affected by the 
fact that the judgment was entered on an unauthorized agreement made by one 
of the attorneys in the former suit. All are necessary parties who were affected 
by the judgment based on such agreement. Wélliams v. Nolan, 708. 

17. A plaintiff who seeks to set aside a former judgment, based on an alleged 
unauthorized agreement of counsel, must set forth specifically the nature of the 
agreement, that the court may determine whether the plaintiff has received injury 
requiring relief. A substantial injury must be shown; for though the attorney, as 
such, may not have been authorized to make the agreement, a court will not dis- 
turb the judgment, unless the agreement was so unreasonable in itself as to be 
manifestly unjust, and to create the impression that the attorney’s judgment had 
been imposed on, or not fairly exercised, and the party seeking to be relieved 
against the compromise must show that he was blameless. Jd. 

18. A court of equity will only set aside a judgment rendered upon an unau- 
thorized agreement of counsel, when injury has resulted therefrom to the party 
complaining. Id. 


JUDICIAL DISCRETION. See Insuncrron, 4. 


JURAT. See ArracuMeEnt, 4. CHANGE OF VENUE, 2 


JURISDICTION, 


1. A suit by one county against another to establish the true boundary line be- 
tween them, and to enjoin from the exercise of jurisdiction, cannot be maintained. 
The issue in such a cause presents a political question, and not one for judicial in- 
quiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having defined the boundaries of the counties, the stat- 
utory mode of ascertaining the locality of the dividing lines on the ground must 
be pursued. Id. 

3. An unconstitutional act creating a new county from an old one can interpose 
no obstacle to the exercise of jurisdiction by the mother county over the territory 
embraced in the new county, but an action cannot be maintained by the old county 
for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But a citizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Jd. 

5. The jurisdiction of the district court to set aside its own judgments continues 
durirg the term, and this is so although all the steps prescribed by the statute for 
the perfection of an appeal have been taken before the close of the term. Blum 
v. Wettermark, 125. 

6. Where an appeal bond is filed and approved during the term, the case is not 
returnable to the supreme court sooner than it would bave been had the bond been 


filed and approved on the last day of the term. Jd. 
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JURISDICTION — continued. 

7. R.S., arts. 1387-8, 1401-5, and 1410, construed. Jd. 

8. Cahn v. The State, Austin term, 1880, overruled. Jd. 

9. Kellogg & Co. ». White, Austin term, 1882, followed. Td. 

10. The district court has power to appoint an assignee to execute the trust after 
the death of an assignee appointed by an insolvent debtor. Blum v. Welborne, 157. 

11. A suit against an independent executor, as such, to restrain waste and remove 
him from the trust, was brought in the county of his residence, while the will under 
which he derived hig authority as executor was probated in a different county, in 
which also an estate was still being administered from which the decedent obtained 
the property devised. Held, that a plea to the jurisdiction was properly sustained. 
Bondies v. Buford, 266. 

12. After exceptions sustained to citation to defendant and to service, the de- 
fendant voluntarily appeared, no new process having issued, and filed pleas to the 
jurisdiction of the court only as to the subject matter of the suit and the venue of 
the cause, defendant alleging that he was not a citizen of Texas. Held, 

(1) The defendant’s appearance being voluntary, the court had jurisdiction of 
his person as fully as though he had been served with proper process. 

(2) The court having jurisdiction of his person and he being a non-resident, the 
suit was properly brought in the county of the plaintiff's residence. 

(3) The defendant being sued for damages on account of a conversion of plaint- 
iff’s property, it was immaterial where the property was when the suit was brought, 
or whether it was wrongfully converted within or without the state. 

(4) It was equally unimportant whether defendant had received the property 
under a contract to deliver within this state or not. 

(5) Having voluntarily given to a court of Texas jurisdiction of his person, he 
could not on a subsequent appeal to the district court withdraw jurisdiction from 
that court, but the power existed in that court to declare the extent of his liability, 
and enforce payment thereof by sale of any property belonging to him found 
within the limits of the state. Liles v. Woods a: Co., 416. 

13. The supreme court has no appellate juirdiction, except when the district court 
has rendered a final judgment disposing of the subject matter of controversy; and 
so long as a judgment of the district court remains under its control, it is not that 
character of final judgment which can be made the subject of direct revision by the 
supreme court. Garza v. Baker, 485. 

14. In its own peculiar sphere the district court is independent and supreme in 
its power, and the supreme court has no authority to inquire into or revise its judg- 
ments during the period of time when, by its very organization and constitution, 
the district court still has power to alter or change such judgments. Id. 

15. Blum ». Wettermark, infra, approved. Jd. 

16. The act of January 27, 1842, which authorized the issuance of execution 
under circumstances named, during the term, could not operate to deprive the 
district court of its inherent power as a court to revise and change its own action 
and orders during the term, and grant a new trial if necessary, notwithstanding 
the issuance of execution before the rising of the court, and the fact that anew 
trial had been‘refused and notice of appeal given. Id. . 

17. Arts. 2268 and 2269, R. 8., simply regulate in substantial accordance with 
the act of June 4, 1873 (Pasch. Dig., art. 3772), the issuance of execution during 
the term of the court when the judgments on which they are based were ren- 
dered. Td. 

18. Art. 1034, R. S., is but a substantial re-enactment of the law as it has always 
existed from the earliest organization of the supreme court. The words used in that 
article, ‘‘ next succeeding term "’ (of the district court), ‘‘ when the appeal was per- 
fected,’’ evidently were not intended to convey the idea that the twenty days after 
the appeal bond was given were to be computed from that particular day in the 
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JURISDICTION — continued. 
term of the district court when the appeal was perfected, if it was (as it fre- 
quently was) perfected during the term; but the time was, it would seem, in- 
tended to be computed from the last day of the term of the district court during 
which term the appeal was perfected. Jd. 

19. The district court has during its term complete and perfect control over all 
its orders and judgments, and the appellate power of the supreme court cannot 
be exercised as to them until the district court finally adjourns. Jd. 

20. The constitution does not confer on the county courts, sitting in probate, 
jurisdiction over a claim by the former ward against the sureties on a guardian’s 
bond, for which judgment had already been rendered against the former guardian. 
Timmins v. Bonner d: Long, 554. 

21. The district court alone had jurisdiction, and the legislature had no power 
to confer upon county courts, as courts of probate, any jurisdiction not conferred 
upon them by the constitution. Id. 

22. If the court @ quo has no jurisdiction, an appeal cannot be entertained, 
although the court to which the appeal has been taken may have original juris- 
diction of the question. When such an appeal has been taken from a probate 
court, having no jurisdiction, to the district court, which would have had original 
jurisdiction, and from its judgment an appeal is taken to the supreme court, the 
case will be dismissed. Jd. 

23. Arts. 2695 and 2696 of the Revised Statutes construed. Id. 


LACHES. See Possgsston, 5. 

1. One seeking equitable relief against fraud or mistake is chargeable with 
laches from the time it ought to have been discovered. Connoly v. Hammond, 11. 

2. See opinion for facts under which it was held that, if a fraud had been com- 
mitted regarding a conveyance of land, there was no such concealment of it, and 
no such diligence to discover its existence, as would prevent the bar of limitation. 
Id. 

3. An executory contract to convey an interest in land on the procurement of a 
patent therefor, and for services rendered to obtain it, will not be enforced after 
the lapse of more than twenty years after the right of action accrued, during 
which limitation could run, in the absence of facts to satisfactorily account for and 
excuse so long a delay. McF addin v. Williams, 625. 

4. After so great a lapse of time the presumption will be that some other ar- 
rangement was made between the parties, which satisfied or annulled the bond 
under which the land was to be conveyed in consideration of procuring the patent. 


Td. 
5. Reed v. West, 49 Tex., 248, and Glasscock v. Nelson, 26 Tex., 154, approved. 
Id. 


LAND. SeeDerep. Exercurion Sate,1. Grant. Lacnes. Limiration. Tax- 
ATIon. Trespass TO Try TITLe. 

1. See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described in each. Waters v. Spofford, 115. 

2. Land was described in a deed as follows: *‘ The lower orsouth half of league 
No. 2 from the mouth of Elm creek, . . . being the half league taken from 
the four premium leagues granted to Sterling C. Robertson, lying and being situ- 
ated on and near the aforesaid Elm creek.’ Held, 

(1) That the south half of that league, which would be No. 2, counting from 
the mouth of Elm creek, was intended to be conveyed, and not the half that woul | 
be nearest to the mouth of Elm creek. Farley v. Deslonde, 588. 


LAND CERTIFICATE. See Herrs, 1, 2. Varrance, 1. 
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LANDLORD'S LIEN. See LANDLORD AND TENANT. 


LANDLORD AND TENANT. See Venpor anp VeENDEE, 3. 

1, A judginent against a tenant rendered in a cause to which his landlord is 
not a party, and of which he had no notice, cannot affect the landlord's title. 
Such judgment and the proceedings on which it was rendered are admissible in a 
suit against the landlord, involving title to the land, only for the purpose of show- 
ing when his possession held through the tenant ceased to be a peaceable posses- 
sion, and for no other purpose. Read v. Allen, 380. 

2. It is a rule of universal application that the rights of no one shall be 
concluded by a judgment rendered in a suit to which he is not a party. Id. 

5. There was no such privity between a landlord and the sub-tenant, arising 
merely from that relation, as would subject the sub-tenant to liability for the debt 
of the tenant from whom he has leased, to the landlord, there being neither privity 
of contract or of estate between them. Pasch. Dig., arts. 5027, 5028. Gibson v. 
Mullican, 430. 

4. The pleading of a landlord who sought to justify his seizure of the crop of a 
sub-tenant under a distress warrant issued under the statute in force in 1875, al- 
leged an agreement that all the crops raised by the sub-tenant should be held 
subject to the payment of the landlord's rent; but they failed to state with what 
party the sub-tenant had such agreement. Held, 

(1) That under the rule which requires a plea to be construed most strictly 
against the pleader, the agreement will be regarded as having been made between 
the tenant and sub-tenant, and not with the landlord. Td. 

5. The landlord's lien provided by statute, which continues so long as the tenant 
shall occupy the premises and for a month thereafter, is not lost by the failure of 
the landlord to sue out a distress warrant for rent, nor acquired by his resort to 
that remedy; but the lien may be preserved by suit to foreclose, which will prevent 
its loss by expiration of the time limited in the statute for itscontinuance. Bowr- 
cier v. Edmondson, 675. 

6. The statute does not compel the landlord to take the tenant's property by 
distress warrant in order to secure his debt by enforcing his lien; it permits him 
to do so when, for his own security, he desires to seize the property to which the 
lien attaches, and hold it until he can procure a judgment and order for its sale. 
Id. 

7. In proceedings to enforce the landlord's lien on personal property on the 
rented premises which were described, the property was referred to in the petition 
as ‘‘a large quantity of household furniture and other personal property placed 
by Mrs. Bourcier (the defendant) on said property, to wit, the rented premises, 
and owned by her, and now contained in said premises.’ It further alleged the 
inability of the plaintiff to describe the property with greater certainty. Held, 

(1) The landlord not having such access to the premises as would enable him to 
inventory the articles which he may desire to subject to the payment of his debt, 
its description must of necessity be general and vague. 

(2) When no seizure of the property under summary process is sought, and it is 
left with the owner until the lien is foreclosed, its general description, with the 
exact locality of the house containing it, the person in possession, and the party to 
whom it belongs, is sufficient. 

(3) The description given was, under the circumstances, sufficient. Jd. 


LEADING QUESTION. 

1. A witness examined by interrogatory for depositions was asked, *‘ In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, etc., called for in the Mary Hamilton survey, at the 
places mentioned in her survey.’ Held, 

(1) The question was clearly leading. 
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LEADING QUESTION — continued. 

(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manner of taking the deposition, and should have 
been reduced to writing and notice thereof given, before the trial of the case 
began. Buford v. Bostick, 63. 


LEVY. See Execution Sats, 1. 


LIEN. See ArracuMent, 8. Homesteap, 2. LaAnptLorp anp Tenant, 5, 6, 7. 
Promissory Nore, 3. Scrre Factras, 2. Susproearron, 1, 2, 3, 4. 

1. Though a lien given upon real estate by trust deed, for a debt which could 
not, under the constitution, be enforced by sale of the homestead, cannot be di- 
vested during the life of the debtor by subsequent occupancy of the property as a 
homestead, yet upon his death, during such occupancy, the property, to the extent 
of the interest owned when the deed was executed, is discharged from the lien 
and exempt from forced sale under it. Griffie v. Maxey, 210. . 

2. Persons who contract under such circumstances cannot complain, for they do 
so with knowledge of the fact that the death of the debtor may destroy the lien. 
Id. 

3. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
‘“*has been given by the husband and wife, acknowledged in a manner legally 
binding to secure creditors,’’ or the lien has been given for the purchase money of 
the property. Id. 


LIMITATION. See Stature or Lrurrarrons. 

1. The five years’ limitation cannot be available to one who invokes it, unless 
the deed evidencing the claim under which he entered has been recorded; and it 
is not sufficient that some former deed in his chain of title has been so recorded. 
Porter v. Chronister, 53. 

2. Construing the fifteenth section of the act of limitations of February 5, 1841, 
and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
‘evidence or right to land, recognized by the laws of this government,’’ as would 
maintain trespass to try title, yet, until perfected, it is neither such title or color of 
title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a “certificate of headright, land warrant, or land scrip,’’ which constitute 
some of the statutory examples of color of title. Buford v. Bostick, 63. 

3. The plea of limitation of ten years is not sustained, when the adverse occu- 
pancy of different persons is relied on, unless the defendant can show privity 
between himself and others on whose possession he relies. Dotson v. Moss, 152. 

4. A failure to prove payment of taxes for any year of the five years’ possession 
under a deed recorded will be fatal to the cotemee of limitation under the five years’ 
statute. Murphy v. Welder, 23). 

5. The casual and incomplete possession of land, which is not visibly occupied 
by him who claims such possession, but is evidenced by grazing sheep and cattle 
on it, and constructing and fencing around a tank of water, does not import such 
dominion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Id. 

6. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Id. 

7. One’s title to land in law draws to it the possession, and the constructive pos- 
session remains with the owner of the fee until some hostile act amounting in law 
to an act of ouster destroys the character of possession. Id. 
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LIMITATION — continued. 

8. The mere failure of the real owner of land to pay taxes, or his laches or delay 
in bringing suit for its recovery against an adverse claimant, will not defeat his 
action, when there has been no actual adverse possession for a sufficient length of 
time to support a plea of limitations. Id. 

9. Andrews v. Marshall, 26 Tex., 217, approved. Jd. 

10. This case distinguished from Carlisle ». Hart, 27 Tex., 350, and Connoly v. 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale de- 
mand was invoked against the assertion of a right purely equitable and which 
had been long neglected. Id. 

11. A party claiming title by limitation of five years under a recorded deed, 
read in evidence his tax deed conveying “one thousand one hundred aad 
seven acres of land taken from the league of land originally granted to John 
Toole, lying and being in the county of San Patricio, on the Popalotte, and more 
particularly designated as that part of said league of land claimed and held by 
Thomas Redmond."’ The land in controversy was not part of a league granted 
to John Toole, but was a separate survey of one thousand one hundred and seven 
acres granted to him. Held, 

(1) The deed did not describe the land in controversy with that clearness and 
certainty requisite to meet the rigid requirements of the five years’ statute of 
limitations. Jd. 

12. When one enters upon land as a tenant in common, his claim of right to 
occupy it ‘tin his own right’ does not necessarily imply that he asserts right to 
the portion of the land oceupied by him adversely to the rights of his cotenant; and 
no limitation will run in his favor against his cotenant, except from a period 
when the claim to exclusive adverse possession on his part is clearly established. 
Teal vy. Terrell, 257. 

15. It is essential to possession of land, in order to defeat a recovery or vest a 
right under the statutes of limitation, that it should be adverse. If the original 
entry be not with the intention of claiming the premises, and the possession is 
continued by the permission of the true owner, and with the understanding be- 
tween the parties thatthe true owner is at all times to be regarded as the pro- 
prietor, notwithstanding such possession, it is not adverse and can never ripen 
into title. Chance v. Branch, 490. 

14. Portis e. Hill, 3 Tex., 279, and Gillespie v. Jones, 26 Tex., 346, approved. Jd. 

15. See opinion for facts under which it was held that the possession of land 
was not adverse. Id. 

16. Under the statute (R. S., art. 276), which allows three days of grace on all 
negotiable promissory notes, the debtor is entitled to three entire days after the day 
fixed for payment. Hence when asuit is brought on the fourth day after the ex- 
piration of four years from and after the day fixed for payment, the bar of lim- 
itation would not apply. Watkins v. Willis & Bro., 521. 

17. To make the statute of five years available as a defense, it is not necessary 
that the land should have been assessed as the property of the defendant. The 
payment of taxes by the defendant is sufficient, without regard to the assessment. 
Cantagrel v. Von Lupin, 570. ; 

18. An actual, visible and exclusive appropriation of land is constituted by the 
fencing and continued use of it as a pasture, without an actual residing on it; and 
this is a sufficient possession under the five years’ statute. Id. 

19. A mere intruder upon land holds only to the limits of his actual inclosure, 
while one who enters under a claim or color of title may hold to the boundaries 
described in the deed under which he claims. Jd. 

20. The protection of the five years’ statute may be invoked by one in possession 
under a claim of right, who holds under a deed recorded, though the authority of his 
vendor, who assumed to convey under a power of attorney, is not produced. If 
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LIMITATION — continued. 
proof of the existence of the power would have made his title good without regard 
to the length of his possession, the absence of that proof was the very defect which 
possession under the five years’ statute was intended to cure. Id. 

21. Possession under a recorded deed, which described the land as ‘‘all the 
Jand ** which the vendor owned ‘‘in Harris county,”’ is a sufficient description of 
the land under the plea of five years’ limitation, when it is shown that the vendor 
had a recorded deed describing the particular land. Jd. 

22. A like possession, open, notorious and adverse, as lessee under one claiming 
title under deed recorded, is sufficient under the five years’ statute, though the 
lessee entered under a contract of lease made with one who assumed to have 
authority to make the lease from the vendee in the deed, but whose authority did 
not appear. Id. 

MANDAMUS. See Crtres anp Towns, 13. 

MARKET. See Nursawce, 1, 2, 3. 

MARRIED WOMAN. See Communtty Property. Homesreap. Fravup, 19. 
SEPARATE ACKNOWLEDGMENT. SEPARATE Property, 1. 

1. The rule which construes as constructive fraud the silence and acquiescence of 
one who permits, without objection, a third person to acquire interests in his prop- 
erty to the pecuniary loss of such person, on the faith that it belongs to another, 
will not be strictly applied to a married woman in reference to the dealings of her 
husband with her property. John v. Battle, 591. 

MASTER AND SERVANT. See Damages, 7. 

MEANING OF WORDS. See Insuncrion, 6. 


MEASURE OF DAMAGES. See Conrracrt, 1. 

1. A defendant, sued on promissory notes, showed that after their execution he 
delivered to the payee certain cattle, under a contract by which the payee should 
slaughter them for defendant’s account, receiving therefor one dollar per head and 
expenses of slaughtering; and that he should retain from the proceeds enough, 
jirst, to reimburse him for moneys advanced defendant after the notes were exe- 
cuted; and second, the balance remaining should be credited on the notes. Held, 

(1) If the payee failed to render defendant an account of the business, that fact 
did not annul the contract, or entitle the defendant to the full value of the cattle, 
for this the piaintiff did not agree to pay. 

(2) The rights of the parties must be measured by their contract. 

(3) The defendant, in the absence of an account rendered, should have shown 
what the proceeds of the enterprise ought to have been under prudent manage- 
ment. 

(4) An instruction that defendant, in the absence of an aceount rendered by 
plaintiff, was entitled to a credit on his notes for the value of the cattle at the 
place of delivery, was erroneous. Conrad ad: Fabel v. Huff d Brock, 205. 

2. The representations of the agent of a railway company, made in the sale of 
lots at a depot town, as to tne future location of the road with reference thereto, 
when made as inducements to the purchaser of a lot to contract therefor, become, 
when acted on in making the purchase, assurances and undertakings, which the 
road is bound to comply with. Greenwood v. Pieree, 130. 

3. A purchaser misled to his pr-judice by such representations, cannot, in an ac- 
tion for damages, recover the value of improvements made on the property 
bought; such damages would be too remote. Jae measure of damages would be 

the difference, ordinarily, between the contract pric: and the actual value of the 
property. Id. 

4. The measure of actual damages for the wrongful seizure and conversion of 
goods is their value at the place where they are scized on the day of the conver- 
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MEASURE OF DAMAGES — continued. 









sion, and interest on that value. The fact that this rule would include the profit 
involved in that value, resulting from the goods being more valuable at the place 
where they are seized than at the distant market where they were purchased, 
does not alter the rule. Blum v. Merchant, 400. 

5. The plaintiff gave a railway company free right of way across his land, but 
stipulating that it should not cause an overflow of water on his field, which the 
road contracted that it would observe by constructing a water-way large enough 
to prevent overflow. The road violated its contract by constructing an insufficient 
water-way (which it fa:led to remedy when cautioned by plaintiff that it would 

ause him injury), whereby much of plaintiff's growing crop of vegetables was 
destroyed and unplanted ground injured, greater labor being required to prepare 
it for planting by reason of the overflow. In an action for damages against the 
company, held, 

(1) The damages to which plaintiff was entitled were such as are recoverable 
in an action of trespass. 

(2) The plaintiff was entitled to recover only actual damages. 

(3) The measure of his actual damage to the growing crops was the difference 
between the value of such crops immediately after the injury and their value im- 
mediately before. 

(4) The inquiry as to value should be confined to the very time of the destroy- 
ing flood, and the very place where it occurred, and should not extend to the aate 
of the maturity of the crop nor to the place where it would usually find a market. 

(5) The measure of damages for injury to the unplanted ground would be the 
cost and expense of restoring the land to its former condition, and the loss oeca- 
sioned by being deprived of the use of the same, with interest. No account of, 
loss of profits by consequent delay in getting the crop to market can enter into 
the estimate. 

(6) The rule for damages here announced is confined to the exact state of facts 
made by the record. The S. a) E. T. R’y Co. v. Joachimi, 456. 

6. In asnit upon a note given for land, the vendee cannot prevent a recovery 
upon the ground of failure of title, when he has purchased a paramount out- 
standing title to a portion of the land before eviction, but will be allowed the cost 
and expenses of his purchase of such outstanding title. Denson v. Love, 453. 


MISJOINDER OF PARTIES. See Parties, 1. 


MISTAKE. See Compromise. Survey, 7. 








1. Plaintiff, whose land was claimed adversely, agreed to the appointment of 
parties to survey and settle the location of a line, under the belief that the contro- 
versy only involved the true location of that line, which was a common line be- 
tween old surveys which had been patented. The adverse claimant had procured 
a patent to a narrow strip of land which he supposed to be between the old sur- 
veys which called for each other, and the agreement for parties to settle the 
boundary was made by plaintiff in ignorance of the character of defendant’s claim, 
and also in ignorance of the fact that the field notes of his own survey were not 
correct in his patent. Held, that plaintiff was entitled to a deeree canceling the 
agreement. Morrill v. Bartlett, 644. 

2. A mistake in the description of land as given in a patent therefor may be 
corrected by the field notes of the survey as actually male on the ground, in con- 
nection with the map thereof required by statute, as they appear among the rec- 
ords of the county and in the general land office. Jd. 

3. The rights of a party acquired by virtue of a location and survey of a valid 
land certificate and retuen of field notes to the general land office, cannot be 
affected by the action of the commissioner in changing or leaving out from the 
patent any of the calls of the survey. In sach case, the location of the land is de- 
termined by the field notes of the survey as made on the ground, and not by the 
patent. Id. 
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MORTGAGE. See Coarren Morreage, 1. 

1. See this case for a transaction construed to have been originally a conditional 
sale of an engine and mill, but to have been subsequently changed into an abso- 
lute sale, with a mortgage from the purchaser to secure the purchase money. 
Griffith et al. v. Morrison et al., 46. 

MUNICIPAL GOVERNMENT. See Crries anv Towns. 
NECESSARY PARTIES. See Parties, 
NEGLIGENCE. 

1. An estoppel cannot result from the promises or acts of one who makes or does 
them without consideration, in ignorance of his rights, where there has been no 
negligence in failing to asceztain his rights. T'urner v. Ferguson, 6. 

2. A railroad company is responsible for an injury to a child trespassing on its 
track, where the injury might have been prevented had the employees of the com- 
pany used ordinary care in keeping an outlook. 7’. & P. R’y Co. v. O’ Donnell, 27. 

3. See this case for circumstances under which the court regarde 1] it as unneces- 
sary to express any opinion as to how far the negligence of the mother, or person 
Jeft in charge of the child by the mother, should be imputed to the infant. Jd. 

4. A telegraph company received a message from a banking house acting as 
agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. The price of repeating the message was paid 
as demanded by the regulations of the company. The message never reached its 
destination, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. ‘There was no testimony showing that the company 
was negligent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. Held, 

(1) The delivery of the message to the operator, and his receipt of the same and 
of the price charged for transmitting it, constituted a contract between the bank 
that sent the message for the use of the plaintiff and the telegraph company. 

(2) The duty of the operator who transmitted the message was to inquire after 

it, and if necessary to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a failure 
to deliver the message. 
_ (3) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
mesage, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages 

(6) To make the defendant company liable for exemplary damages, the act com- 
plained of must have been done with its authority, either express or implied, or 
such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the jury. 
The W. U. Telegraph Co. v. Brown, 170. 

5. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 

“*S. M. Swenson, Son & Co., 80 Wall Street, New York: 

‘Tf not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F. Womack.” 

The telegram was incorrectly transmitted by adding the letter ‘‘d*’ to the word 
‘*close,’’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an 
action for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
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NEGLIGENCE — continued. 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 
ble for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 

(5) This case distinguished from those in which printed forms were used in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party to be bound. Womack v. The W. U. Tel. Co., 176. 

6. Telegraph companies can, by express contract or by proper rules and regu- 
lations contained in printed notices or otherwise, and which are brought to the 
knowledge of those with whom they deal under such circumstances as to create 
an implied contract, limit their liability for delays and errors in transmitting and 
delivering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Jd. 

7. An engine used in operating a pile-driver for a railroad corporation was de- 
fective, and the engineer who managed it was negligent and reckless in control- 
ling his engine. Both these facts were known to a superintending agent of the 
company, who in person supervised the work of the pile-driver, with full power 
From the company to employ and discharge all other employees. A laborer while 
eniployed by the company was directed by this superintendent to do a service con- 
nected with driving a pile, in performing which his foot was so crushed as to re- 
quire amputation. The injury resulted not from the defective engine, but the 
negligence of the engineer; the maimed workman having no notice either that 
the engine was defective or that it was being operated by a careless man. Ina 
suit for damages on account of the injury against the company, a verdict was 
rendered for the plaintiff for $7,646.11, compensatory damage. On appeal, held, 

(1) If the plaintiff had known, or by due care might have known, of the care- 
less and reckless character of the engineer, and had continued the employment 
after knowing the risk, placing himself in a position to be injured by such care- 
lessness of his fellow-servant, he could not have recovered; but being ignorant of 
the carelessness of the engineer, whose character was known to the supervising 
agent of the company, his right to recover results from the following rules: 

(2) If an employer, either in person or through an agent having authority to 
employ and discharge workmen, retains in his service one whose duties are haz- 
ardous to the lives of others, when he knows such person to be careless and negli- 
gent, and the employer afterwards directs a laborer to perform an act which he 
could perform in safety, but in doing which he is injured by the reckless negli- 
gence of such careless employee, of whose character for negligence he has no 
notice, the employer is liable in damages for such injury. 

(3) When a superintending agent of a corporation is invested with power to 
select, employ and discharge other employees, then the act, knowledge and negli- 
gence of such agent is deemed that of the corporation concerning all matters 
within the scope of his authority and discretion; and his negligence in failing to 
secure the protection of one employee against injury by another whom he knows 
to be negligent, will be deemed the negligence of the company. 

(4) The duty of the master to furnish suitable and safe machinery stands on no 
higher or other ground than does his duty to employ competent and careful 
servants. 

(5) While the master is not responsible for the management of his machinery 
and the conduct of his servants toward their fellow servants, as a general rule, yet 
he cannot shield himself from responsibility when his own negligence in not having 
suitable instruments, whether persons or things, to do his work, causes injury to 
those in hisemploy. 7. M. R. Co. v. Whitmore, 276. 
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NEGOTIABLE NOTES. See Promissory Nore. 

1. Under the statute (R. S., art. 276), which allows three days of grace on all 
negotiable promissory notes, the debtor is entitled to three entire days after the day 
fixed for payment. Hence when asuit is brought on the fourth day after the ex- 
piration of four years from and after the day fixed for payment, the bar of lim- 
itation would not apply. Watkins v. Willis & Bro., 521. 

2. Authorities cited to the effect that though an agreement may have the form 
of 2 promissory note, and have the conventional terms that ordinarily invest such 
instruments with the character of negotiability, yet if such negotiable words are 
limited or qualified by any contemporaneous stipulations in the body of the note 
or on its back, such conditions or limitations form a substantive pari of the agree- 
ment, and may, and often will, as in this case, destroy its negotiability. Goldman 
v. Blum and Heidenheimer, 6380. 


NEW TRIAL. See Practice in SuPpREME Court, 9. VeErpict, 2. J 

1. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Waters vy. Spofford, 115. 

2. The supreme court will not reverse the judgment of the district court, refus- 
ing a new trial on the ground of surprise, on account of the testimony of a wit- 
ness, when there has been no prudence exercised in ascertaining what he would 
swear before the trial, no effort to withdraw the announcement of ready for trial 
on account of the surprise, or nonsuit taken, and when there has been no apparent 
abuse of judicial discretion. Dotson v. Moss, 152. 


NOTICE. See Esrorrer, 2. Evipence, 23. INDEPENDENT EXECUTORS AND 
ADMINISTRATORS, 5. NEGLIGENCE, 5. Practice «Nx Disrricer Court, 1. 
Promissory Nore, 5. Ratiway Company, 7. REGISTRATION, 2. SEPARATE 
Property, 1. STATEMENT OF Facts, 2. Survey, 2. 

1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith & Wedge v. Morrison et al., 46. 

2. One sending a telegraphic message is charged with notice of the printed 
conditions of the blank form on which his message is written. Womack v. The 
W. U. Tel. Co., 176. 


NUISANCE. 

1. An individual owning property in a town abutting on a public square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication. or to prevent its being appropriated to a 
use inconsistent with the dedication. Corporation of Seguin v. Ireland, 183. 

2. The erection of a market house on a public square in an incorporated town, 
on which was marked as it appeared on the map of the town, ‘‘ market,’’ is not 
necessarily inconsistent with the purposes of the original dedication of the square. 
In an action to abate such a building as a nuisance, the petition should state facts 
showing that the erection of the market house was inconsistent with the purposes 
to which the square was dedicated. Id. 

3. A plat of ground on the map of a town was marked with the word “ mar- 
ket.”’ Small houses had formerly been erected in which those who built them sold 
beef. Afterwards the town authorities erected a building for market purposes. 
In an action to abate it as a nuisance, held, the facts were not sutticient to show 
the dedication of the ground as an open market place. Id. 


OCCUPANT IN GOOD FAITH. 
1. A mere temporary occupancy does not constitute one such an occupant in 
good faith, or actual settler, as is contemplated by the act of August 12, 1870 
(Pasch. Dig., vol. 2, art. 7048). Turner v. Ferguson, 6. 
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OFFICER. 

1. The city clerk of Galveston received as such, for about two years, his salary 
established at the rate of $4,000 a year, and without objection collected fees and 
paid them into the city treasury. Held, 

(1) The city council, in fixing the clerk’s salary at $4,000, intended to limit his 
compensation to that amount. 

(2) The clerk by receiving the salary estopped himself from asserting any claim 
to fees of office, under sec. 1, art. X, title III, of the city charter. 

(5) The limitation in the charter upon the power of the city council in changing 
or altering the compensation of city officers, was intended to be confined to the 
municipal year rather than the term of office. McInery v. The City of Galves- 
ton, 334. 


ORDER OF COURT. See Jurisprcrron, 15,18. Sratrement or Facrs, 11. 


ORDINANCE. See Crrres anp Towns. 

1. It is not necessary that a veto message of the mayor of Galveston, objecting 
to the passage of an ordinance or resolution, should be returned to the city coun- 
cil within three days after the passage of the ordinance or resolution which it 
proposes to veto. No Such duty can be inferred from the requirement to place 
such resolution or ordinance in the office of the city clerk, and for it to remain 
there for three days before going into effect. It there awaits the veto, or the ex- 
press or silent approval of the mayor, for three days. Gulveston v. Morton, 309. 

2. As the objections of the mayor, in case of veto, are to be returned to the city 
council with the ordinance vetoed, they must be placed with it in the elerk’s office 
to uwait a session of the city council, and when this occurs they are to be sent in 
together for action. Id. 


OUTSTANDING TITLE. See JupemMeEnt, 4. VENDOR AND VENDEE, 6. 
1. An outstanding title purchased by a vendee while he remains in possession 
inures to the benefit of the vendor. Denson v. Love, 468. 


PAROL EVIDENCE. See Evipvence, 15. 


PARTIES. See Deep or Trust, 1. Homestrean, 1. 
1. In an action by heirs against the administrators on the estate of the ancestor 
and their sureties, and the sureties on a second bond executed under art. 1292, 
Pasch. Dig., it was alleged that a large sum of money, the amount not being 
known, was in the hands of the administrators when the second bond was executed; 
that large funds of the estate were invested in railroad stock by one administrator 
while the first bond was in force, in connection with sureties on the second 
bond, before the same was executed, and in their own name, which were held as 
collaterals to indemnify the second securities from loss on their suretyship; that 
all the papers of the estate were lost, and though the amounts wrongfully con- 
verted under each of the two bonds could not be stated, about $17,000 was con- 
verted under each bond. They prayed that the amounts of money wrongfully 
converted, for which each set of sureties were liable, might be ascertained, and for 
judgment for the railroad stock against the seeond set of securities, for an account, 
discovery and general relief. Held, 

(1) There was no misjoinder of parties or of causes of action. 

(2) A joinder of both sets of securities as defendants in one action was not only 
proper for the protection of those interested in the estate, but also for the adjust- 
ing of equities existing among the sureties themselves. 

(3) The joinder was proper to avoid a multiplicity of suits. 

(4) The second set of securities were connected with the subject matter of the 
suit before their liability as sureties began, on account of their conversion of the 
assets of the estate; and also afterwards, in the wrongful appropriation of a trust 
fund, which not only the heirs may follow, but which the sureties on the first bond 
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PARTIES — continued. 
may follow for their own protection in adjusting liabilities between the two sets of 
sureties. 

(5) A bill of discovery, though unknown to our practice in Texas, eo nomine, is 
practically given under the statute, and a resort to its provisions, so as to make 
the answers of each defendant under oath evidence in this case, approved. 

(6) The second set of sureties having, before their liability as such begun, 
wrongfully connected themselves with the subject matter of the suit, which was 
the property of the estate, are liable in connection with the sureties upon the first 
bond, without reference to the bond which they afterwards executed. 

(7) In ascertaining who are proper parties to a suit, it is not indispensable that 
all the parties should have an interest in all the matters in controversy; it will be 
sufficient if each party has an interest in some matters in the suit, and they are 
connected with the others. 

(8; One who improperly obtains from :. trustee a part of the trust estate is a 
proper party to a suit against the trustee to enforce the purposes of the trust. 

(9) The second set of sureties, holding the proceeds of funds thus invested in 
railway stock, on account of which funds in part the liability of the first set of 
sureties depends, cannot be permitted to appropriate the same in discharge of 
their own liability, to the prejudice of the first set of sureties. Lore et al. v. 
Keowne et al., 191. 

2. A surety upon a claimant's bond, in proceedings for the trial of the right of 
property, is in legal contemplation such a party to the cause as that his relation- 
ship, within the prohibited degrees, to the magistrate before whom the cause is 
pending, will disqualify him from trying the cause. Hodde v. Susan, 389. 

3. A narrow or contracted construction of the word party as used in the law, 
which would confine it to the very persons named on the docket as such, and 
would exclude such as stand in precisely the same relation, would often defeat the 
end had in view, of having justice administered free from the bias and influence 
produced by the interest held in the cause by the judge or his relatives. Jd. 

4. Burch v. Watts, 37 Tex., 155, and Weir rv. Brooks, 17 Tex., 638, approved. 
Id. 

5. To authorize a re-examination of a case at a term subsequent to that during 
which the judgment which is sought to be set aside was rendered, all the parties 
to the former proceeding must be made parties; nor is this rule affected by the 
fact that tue judgment was entered on an unauthorized agreement made by one 
of the attorneys in the former suit. All are necessary parties who were affected 
by the judgment based on such agreement. Wélliams v. Nolan, 708. 


PARTITION. See Communtry Prorerry, 4. Drep or Trust, 1. Esrares or 
DEcEDENTS, 6. Homestrap, 9, 5. SEPARATE PROPERTY, 1. 


PARTNERSHIP. See Asstanorn AND AssIGNek, 2, 3. Stratrures ConsTRUED, 
11, 12. Suproearrion, 1-4. 

1. By the terms of a partnership agreement entered into by Ball & Britton in 
September, 1878, Britton was to furnish the money, and Ball was to superintend 
the erection of buildings and machinery for manufacturing and selling ice, and to 
superintend the operation of the business, the net profits to be divided equally. 
During the construction of the works Britton was to advance to Ball monthly $75, 
to be returned out of Ball’s share of the profits. Ball fiied his petition alleging 
this agreement; that the construction was complete, and the works put in opera- 
tion May 22, 1879, and operated until September 20, 1879, clearing $3,000 net 
profits, when Britton, by threats and force, ejected him from the business; that 
Ball’s services rendered were worth $10,000, and that he had only received $1,040; 
estimating the annual profits at $5,000, and claiming large damages, actual and 
exemplary. This petition was excepted to as showing no cause of action except 
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PARTNERSHIP — continued. 
for plaintiff's share of profits up to the dissolution, and this and other exceptions 
were sustained. Held, 

(1) That the agreement evidently contemplated the contiauance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated a 
cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
ship, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
services, skill, ete., in constructing the building and operating the partnership. 

(3) That an amended petition setting up no new basis for the suit, but enlarg- 
ing the actual damages claimed, and claiming exemplary damages, did not set 
up a new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
emplary damages. Ball v. Britton, 57. 

2. The fact that a conveyance of land is made to parties who are partners, and 
that it may be used after being thus conveyed for partnership purposes, does not 
necessarily impress on it the character of partnership property. Gviffie v. Mazey, 
210. 

3. When the suit is against a partnership, one member only of the firm 
being served with process, no judgment of discontinuance as to the member 
not served is contemplated by the statute. The mere taking of the judgment 
against the partnership, and against the partner served with process, operates an 
abandonment of future proceedings in the particular action against the partner 
not served, by execution against his individual property. Such a practice is not in 
contravention of article 1337 of the Revised Statutes. Burnett d: Ross vy. Sullivan 
&: Drennan, 535. 


PATENT. See Mistaxn, 3. 
PAYMENT. See Bat_Ment, 4. 


PERMANENT IMPROVEMENTS. 

1. A claim under the statute by a defendant sued for land, that he had made per- 
manent and valuable improvements thereon, cannot be regarded when there is no 
evidence that he ever paid anything for the land, or received a deed therefor, and 
when he was informed of the controversy which jeopardized his possession before 
improving the land. Morrill v. Bartlett, 644. 


PLEADING. See Bart~mMent, 6. INsuNction, 1. JupGMENT, 1. Nursancer, 2. 
SEPARATE Property, 1. SeEt-orr, 1. SLANDER, 1. 

1. Ina suit by the assignee of an insolvent debtor against an attaching creditor 
and the administrator of the sheri.f who executed the writ, no pres:ntation of the 
claim for damages to the administrator need be averred. Blum v. Welborne, 157. 

2. In a suit by the assignee of an insolvent debtor against an attaching cred- 
itor for damages resulting from the attachment, the answer is defective if it fails to 
allege that the assignor was not insolvent and that he did not act in contemplation 
of insolvency in making the assignment. Jd. : 

3. The proper practice in suits against defaulting officers, for a failure to pay 
over public funds that have come into their hands, where interest is sought to be 
recovered, is to state fully the facts, giving the specific amounts, and the dates of 
collection of the various sums of money upon which the claim for interest is based. 
Timon v. San Patricio County, 265. 

4. A deed was made which recited that it was upon condition that a suit then 
pending between the vendor anda third party should be determined in the vendor’s 
favor. The suit was determined in the district court against the vendor, and 
within two years, but before any steps were taken to carry the case to the supreme 
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PLEADING — continued. 
court by appeal or writ of error, that deed was offered as evidence of title by the 
vendee in a suit for land brought against him by such third party. Held, 

(1) A charge of the court directing the deed to be disregarded by the jury was 
proper. 

(2) The plea of outstanding title in the vendor could not avail; the judgment 
was a bar in any suit between the plaintiff and one claiming under the vendor in- 
volving the same subject matter. Timon v. Whitehead, 290. 

5. A plea in abatement because the defendant is not sued in the county of his 
residence cannot be sustained unless it negatives the existence of any of the ex- 
ceptions which, under the statute, would authorize jurisdiction where the suit is 
brought. Stark v. Whitman, 375. 

6. Breen v. T. P. R'y Co., 44 Tex., 302, and H. & T. C. R’y Co. v. Graves, 50 
Tex., 200, approved. Jd. 

7. In a suit against the acceptor of a bill, who accepted it to be paid ‘‘so0 soon" 
as the acceptor ** should find himself in funds,’’ it must be alleged and proved 
that the acceptor was in funds to pay the bill; and this condition is not fulfilled by 
his having property other than money in his hands more than sutticient in value to 
pay the bill. Carlisle v. Hooks, 420. 

8. The pleading of a landlord who sought te justify his seizure of the crop of a 
sub-tenant under a distress warrant issued under the statute in force in 1875, al- 
leged an agreement that all the crops raised by the sub-tenant should be held 
subject to the payment of the landlord's rent; but they failed to state with what 
party the sub-tenant had such agreement. Held, 

(1) That under the rule which requires a plea to be construed most. strictly 
against the pleader, the agreement will be regarded as having been made between 
the tenant and sub-tenant, and not with the landlord. Gibson v. Mullican, 430. 

9. Though at common law no suit could be maintained on a transfer to two per- 
sons of a part only of a note, with a reservation of the balance of the instrument 
to the original payee, yet in our courts, where the rules as to joinder of parties 
and causes of action are very liberal, and where there is no distinction observed in 
the assertion of rights between legal and equitable claims, and where the parties, 
as in this case, have a lien on a part of the note, and also seek in chancery the 
foreclosure of an express lien on certain real estate, by which the payment of the 
note is secured, it is held that the suit in its present form can be maintained under 
our former decisions. Goldman v. Blum and Heidenheimer, 639. 

10. Cases referred to in support of above: Stachely v. Pierce, 28 Tex., 328; 
Moore v. Minerva, 17 Tex., 20; Faulk v. Faulk, 25 Tex., 653; Lanes v. Squyres, 45 
Tex., 383. ZId. 

11. The death of the maker dispenses with the necessity of giving the notice 
required by the deed of trust before a foreclosure could be had in cases like the 
present. Id. 

12. In proceedings to enforce the landlord’s lien on personal property on the 
rented premises which were described, the property was referred to in the petition 
as ‘‘a large quantity of household furniture and other personal property placed 
by Mrs. Bourcier (the defendant) on said property, to wit, the rented premises, 
and owned by her, and now contained in said premises.’ It further alleged the 
inability of the plaintiff to describe the property with greater certainty. Held, 

(1) The landlord not having such access to the premises as would enable him to 
inventory the articles which he may desire to subject to the payment of his debt, 
its description must of necessity be generai and vague. 

(2) When no seizure of the property under summary process is sought, and it is 
left with the owner until the lien is foreclosed, its general description, with the 
exact locality of the hoase containing it, the person in possession, and the party to 
whom it belongs, is sufficient. 
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PLEADING — continued. 

(3) The description given was, under the circumstances, sufficient. Bourcier v. 
Edmondson, 675. 

13. A plaintiff who seeks to set aside a former judgment, based on an alleged 
unauthorized agreement of counsel, must set forth specifically the nature of the 
agreement, that the court may determine whether the plaintiff has received injury 
requiring relief. A substantial injury must be shown; for though the attorney, as 
such, may not have been authorized to make the agreement, a court wiil not dis- 
turb the judgment, unless the agreement was so unreasonable in itself as to be 
manifestly unjust, and to create the impression that the attorney's judgment had 
been imposed on, or not fairly exercised, and the party seeking to be relieved 
against the compromise must show that he was blameless. Williams v. Nolan, 
708. 


PLEDGE. 

1. The parties in interest may regulate in advance the remedy which the cred- 
itor must resort to in subjecting property pledged to the payment of the debt 
which it is hypothecated to secure. King ad: Co. v. T. B. d: Ins. Co., 669. 

2. The holder of property pledged for the payment of a debt may sell it 
after reasonable notice at public auction to liquidate the debt, unless the char- 
acter of the property be such as to raise the presumption that the purties intended 
that it should be used in some other way to raise money if necessary; as in the 
case of a bill of exchange or promissory note soon to mature. J. 

3. See opinion for allegations in an answer held not sufficient to show a waiver 
on the part of the pledgee of his right to sell, in default of payment, bonds hy- 
pothecated to secure the debt. Jd. 

4. When no time is stipulated for the payment of debt secured by a pledge of 
property, the law will, in the absence of something from which a contrary pre- 
sumption would arise, presume that the payment is to be made on demand. 
Id. 

5. The holder of property hypothecated for debt, having a legal right to sell oa 
notice after demand, no time being fixed for payment, may sell it at public auction, 
and is under no legal obligation to wait until a depressed money market is 
better in order to obtain a higher price for the thing pledged. The parties will be 
presumed to have had in view the risk of fluctuation in the market when the 
pledge was made. Id. 

6. See opinion for pleading alleging the violation of a contract with regard to the 
rate of interest to be paid on a debt secured by a pledge, to which a demurrer 
was improp?rly sustained. Jd. 


POLITICAL QUESTION, 

1. A suit by one county against another to establish the true boundary line be- 
tween them, and to enjoin from the exercise of jurisdiction, cannot be maintained. 
The issue in such a cause presents a political question, and not one for judicial in- 
quiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having detined the boundaries of the counties, the stat- 
utory mode of ascertaining the locality of the dividing lines on the ground must 
be pur-ued. Td. 

3. An unconstitutional act creating a new county from an old one can interpose 
no obstacle to the exercise of jurisdiction by the mother county over the territory 
embraced in the new county, but an action cannot be maintained by the old county 
for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But a citizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Id. 
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POSSESSION. See Apversr Possesston, 1. Lirratron, 15. 


1. The plea of limitation of ten years is not sustained, when the adverse oecu- 
pancy of different persons is relied on, unless the defendant can show privity 
between himself and others on whose possession he relies. Dotson v. Moss, 152. 

2. The casual and incomplete possession of land, which is not visibly occupied 
by him wlio claims such possession, but is evidenced by grazing sheep and cattle 
on it, and constructing and fencing around a tank of water, does not import such 
dominion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Td. 

3. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Id. 

4. One’s title to land in law draws to it the possession, and the constructive pos- 
session remains with the owner of the fee until some hostile act amounting in law 
to an act of ouster destroys the character of possession. Jd. ‘ 

5. The mere failure of the real owner of land to pay taxes, or his laches or delay 
in bringing suit for its recovery against an adverse claimant, will not defeat his 
action, when there has been no actual adverse possession for a sufficient length of 
time to support a plea of limitations. Jd. 

6. Andrews v. Marshall, 26 Tex., 217, approved. Id. 

7. This case distinguished from Carlisle v. Hart, 27 Tex., 350, and Connoly v. 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale de- 
‘mand was invoked against the assertion of a right purely equitable and which 
had been long neglected. Jd. 

&. It is essential to possession of land, in order to defeat a recovery or vest a 
right under the statutes of limitation, that it should be adverse. If the original 
entry be not with the intention of claiming the premises, and the possession is 
continued by the permission of the true owner, and with the understanding be- 
tween the parties thatthe true owner is at all times to be regarded as the pro- 
prietor, notwithstanding such possession, it is not adverse and can never ripen 
into title. Chance v. Branch, 490. 

9. Portis v. Hill, 3 Tex., 279, and Gillespie v. Jones, 26 Tex., 346, approved. Jd. 

10. See opinion for facts under which it was held that the possession of land 
was not adverse. Jd. 

11. An actual, visible and exclusive appropriation of land is constituted by the 
fencing and continued use of it as a pasture, without an actual residing on it; and this 
is a sufficient possession under the five years’ statute. Cantagrel v. Von Lupin, 570. 

12. A mere intruder upon land holds only to the limits of his actual inclosure, 
while one who enters under a claim or color of title may hold to the boundaries 
described in the deed under which he claims. Jd. 

13. The protection of the five years’ statute may be invoked by one in possession 
under a claim of right, who holds under a deed recorded, though the authority of his 
vendor, who assumed to convey under a power of attorney, is not produced. If 
proof of the existence of the power would have made his title good without regard 
to the length of his possession, the absence of that proof was the very defect which 
possession under the five years’ statute was intended to cure. Id. 

14. Possession under a recorded deed, which described the land as ‘all the 
Jand *’ which the vendor owned ‘in Harris county,” is a sufficient description of 
the land under the plea of five years’ limitation, when it is shown that the vendor 
had a recorded deed describing the particular land. Jd. 

15. A like possession, open, notorious and adverse, as lessee under one claiming 
title under deed recorded, is sufficient under the five years’ statute, though the 
lessee entered under a contract of lease made with one who assumed to have 
authority to make the lease from the vendee in the deed, but whose authority did 
not appear. Id. 
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POWER OF ATTORNEY. 

1. §., who held a power of attorney from E. G., of date October 28, 1856, to 
sell any lands or other property of E. G.’s in Texas, on November 16, 1858, con- 
veyed to E. four hundred and thirty-seven and one-half acres of the M. McDonald 
headright six hundred and forty acre certificate, issued November 13, 1857, the 
deed purporting to be in his own name, and making no reference tothe power of 
attorney. In October, 1858, there was a survey by virtue of this certificate (for 
whom made does not appear), and the land was patented to the heirs of E. G. in 
1862, she having died in 1861. On the same day that S. conveyed to E., the lat- 
ter conveyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 con- 
veyed to P., the plaintiff. After the death of E. G., a deed from E. to her for 
the four hundred and thirty-seven and a half acres, less the one hundred and 
sixty conveyed to L. 8. G., of date June, 1859, was placed on record, at whose in- 
stance does not appear. The defendants claimed under a deed from the heirs of 
E. G.; her son, and one of those heirs, being L. 8. G. Held, 

(1) That the burden of proving that E. G., at tne date of the deed made by &., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insuflicient to show that this deed was delivered to her, or that she had knowl- 
edge of its existence, and was insufficient to show that she had ratitied the deed 
by S. 

(3) That as the action was trespass to try title to a specific one hundred and 
sixty acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson vy. Kilgore, 8%. 

2. McCormick, being indebted to N. Murphy, executed a deed of trust on land 
to secure the debt, naming one Valentine Pool as trustee, but reciting in the deed 
that, ‘should said Pvol neglect or refuse to act, then said Nicholas Murphy, or his 
administrator or assigns, shall have power, and such power is hereby conferred upon 
him or them to appoint a substitute trustee in writing, under his or their hand 
and seal.*’ Murphy wrote the following letter to Brashear, who assumed under it 
to act as substitute trustee, and as such sold the land and executed a deed: 

“GALVESTON, Dec. 6, 1870. 
**Joun BrasHear, Esq., Houston: 

“ Dear Sir — Capt. Boyce informed me that you wanted to know what I wanted 
done with the McCormick place. In answer, I would say that I do not think that 
McCormick will ever be able to redeem it, so you will take the proper steps to 
close it out, and I hereby appoint you my attorney to settle the same. The papers 
are recorded here and in Houston. Any information you may want, write me. I 
would like to be present when sold. You will please inform me the dayof sale, 
or send me the paper it is advertised in. 

‘** Yours respectfully, N. Murpny.”’ 

In a suit between the vendee of McCormick claiming the land, and one claiming 
under the sale made by Brashear, held, 

(1) The letter invested Brashear with no authority to make the sale. 

(2) The omission of the seal would not alone have rendered invalid an a ppoint- 
ment of a substitute trustee. 

(3) The evidence of the cestui que trust Murphy, offered to show that by the 
letter he intended to appoint Brashear a substitute trustee, was properly excluded. 

(4) The declarations of McCormick, made after conveying the land, ratifying the 
sale made by Brashear, were inadmissible. Cheveral v. McCormick, 41. 

POWERS. See Power oF ATTORNEY. 

1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith d} Wedge v. Morrison et al., 46. 
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PRACTICE IN DISTRICT COURT. See Evivence, 21. INsunerion, 3. In- 





TERVENTION, 1. PLEADING, 9. PRESUMPTION, 1. 

1. The constitutional provision disqualifying one from sitting as a judge in a 
**ease *’ where he shall have been of counsel, does not limit his disqualification to 
a case pending at the time his services as counsel were invoked. Slaven v. 
Wheeler, 23. 

2. If an attorney has been consulted as such, and has given advice as to a mat- 
ter in dispute, which afterwards results in a suit between the parties at variance, 
he cannot sit as a judge in that case, even though he charged no fee for his advice. 
Id. 

5. An issue as to the disqualification of a judge to sit as such in a case pending 
in his court, should be tried and determined by him, and the facts in evidence on 
the issue should be incorporated in the record on appeal. Jd. 

4. The statements of the judge on the trial of such an issue should be made 
under oath, unless the same be waived by the parties litigant. Jd. , 

5. On appeal from the judgment of the court, on an issue involving the dis- 
qualification of the judge, his statement appended to a bill of exceptions, relating 
to facts occurring before the institution of the suit, cannot be regarded. Jd. 

6. See statement of case and opinion for facts held sufficient to reverse the 
judgment of a district judge who had held that he was not disqualified from try- 
ing acause. Id. 

7. Counsel should be confined by the court to the discussion of those issues 
made by the pleadings, in regard to which some evidence has been introduced. 
Taylor v. McNutt. 71. 

8. When the effect of a writing does not depend entirely upon the construction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instra- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal effect of the instrument as will meet the 
various phases presented by the extrinsic evidence. The above constitutes an ex- 
ception to the rule which requires the court to pass upon the legal etfect of written 
instruments. Taylor v. McNutt, 71. 

9. The above rule applied in this case in construing the terms of a deed, and in 
favor of one claiming a release of a vendor's lien on land. Jd. 

10. In trespass to try title, since the plaintiff 1s not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a compe- 
tent witness under the statute, he may testify as such to the loss of a missing deed 
without being required to first file the suppletory affidavit of its loss, required at 
common law. Parks v. Caudle, 216. 

11. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the affidavit re- 
quired by the statute, that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Waters v. Spofford, 115. 

12. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. 7d. 

13. Refusal to give a charge, though abstractly correct, constitutes no ground 
for reversal, when, under the facts, a verdict based on it could not be sustained. 
Dotson v. Moss, 152. 

14. The power of a district judge to authorize a statement of facts to be made 
up, signed, and filed in vacation, must be exercised by an order made up and en- 
tered upon the record during the term, and the time allowed, cannot exceed ten 
days after the adjournment of the term. J. & G. N. R. R. Co. v. Scott, 187. 

15. Counsel are not bound to take notice of a verbal announcement made by a 
district judge of his intention to extend the time beyond ten days. Id. 

16. A district judge has no power, after the adjournment of a term, to author- 
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PRACTICE IN DISTRICT COURT —continued. 


ize or require a district clerk to receive a statement of facts not really signed 
within ten days after the adjournment of the term, to file it as of a date within 
ten days after the adjournment. Jd. 

17. See opinion for suggestions as to the course which should be pursued by 
counsel in the preparation and submission to opposing counsel of a statement of 
facts, when prepared after the adjournment of the term. Id. 

18. The writ of attachment and the officer's return thereon should always, in 
attachment proceedings, constitute a part of the record on appeal or writ of error 
to the supreme court. Ryan vy. Goldfrank, Frank & Co., 356. 

19. When the claimant of property seized by attachment files as such claimant 
the statutory bond, and at the same time makes written oath that his claim is 
made in good faith, the absence of the jurat, which through madvertence was 
not attached to the affidavit, will not vitiate the proceedings if cured in time by 
amendment. Id. 

20. This case distinguished from Carter r. Carter, 36 Tex., 693. Jd. 

21. The doctrine announced in Pool v. Sandford, 52 Tex., 621, and Rodrigues v. 
Trevino, 54 Tex., 198, reaffirmed. The proper remedy for one whose property is 
seized for the debt of another is not by intervention, bit by filing a claimant's 
bond under the statute or pursuing the officer wuo made the levy im an action of 
trespass. 7d. 

22. Sims v. Redding, 20 Tex., 388, and Arnold v. Kreissler, 22 Tex., 581, ap- 
proved. Td. 

23. While, as a general rule, notice to produce a written instrument must be 
given to the party having it in his possession, before secondary evidence of its 
contents can be received, this rule does not apply in a cas® wher: the written in- 
strument is the foundation of the action, and the party having custody of it must 
know from the very nature of the case that he is charged with its possession. R. 
i. Coe. 7. 0. Fa. Co, DW. 

21. A judgment by default on an open account should have been set aside, 
when, two days after the judgment was taken, the defendant, in an uncontradicted 
affidavit in support of his motion to set asile the judgment, showed the serious 
sickness of the attorney to whom his defense was confiled at the time the answer 
should have been filed, and his own sickness then and at the time of making the 
motion, coupled with a specific statement of a meritorious d-fense, sufficient if 
proved to have defeated the action. Goodhue v. Meyers d Co., 405. 

25. This case distinguished from Power r. Gillespie, 27 Tex., 370; Watson v. 
Newsham, 17 Tex.. 437, and Foster v. Martin, 20 Tex., 118. Id. 

26. See opinion in this case for a counterclaim for damages founded on a cause 
of action arising out of an account sued on, and so intimately connected therewith 
as to allow it to be set off against the account under art. 650, R. 8S. Td. 

27. It is ground for reversal to submit to the jury an issue in reference? to which 
there is no evidence, if they may have properly been misled by the charge. Blan- 
ton v. Mayes, 422. ; 

28. An execution cannot be quashed after it has performed its functions and has 
been returned by the sheriff. T'’he Meader Co. v. Aringdale, 447. 

29. Aclaimant of property seized under execution will not be heard to assert its 
invalidity unless it be void. Jd. 

30. An execution issued on a dormant judgment is not void, but voidable 
merely. Id. 

31. Only such defects as are apparent on the face of an execution, and the records 
on which the questions presented by a motion te quash the execution arise, can be 
reached by such motion. Jd. 

32. A third-party desiring to attack the validity of an execution which is voidable 
only should do so by direct pleading, or exc »ptions filed in the nature of a demurrer 
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PRACTICE IN DISTRICT COURT —continued. 


to the sufficiency of evidence, in case the supposed defect renders it void, or by 
tendering an issue of fact under the direction of the court. Unless the execution 
be attacked in some such way, no presumption will be indulged in favor of a judg- 
ment declaring the invalidity of the execution, notwithstanding there is neither 
statement of facts or bill of exceptions in the transcript. Jd. 

33. The right to be sued in one’s own county is a personal privilege which will 
be regarded as waived unless specially claimed. When the fact does not appear 
on the face of the petition that the defendant is sued in some other county than 
that of his residence, he must raise the question of his right to be sued in the 
county where he lives by plea in abatement; when it does so appear, he may avail 
himself of the privilege by special demurrer. Masterson v. Cundiff, 472. 

34. When, in a suit by attachment to secure a debt due on promissory notes, 
the defendant's right to a credit, resulting from a partial payment, is admitted, but 
the date of such payment is not averred either in the petition or affidavit, the at- 
tachment cannot be sustained and the writ of attachment should be*quashed. 
Espey v. Heidenheimer Bros., 662. 

39. Though the presumption of law in a suit on a promissory note, where the 
date of a partial payment is alleged, would ordinarily be that it occurred on the 
day of the execution of the note, no such presumption will obtain in suits by at- 

tachment. The requirement of the statute, that the amount of thé de mand shall 
be stated in the affidavit, must be strictly observed; and this is not done when, by 
an omission to state the date of an acknowledged credit, there is nothing by 
which, in computing interest, the amount due may be certainly determined. Jd. 

36. This case distinguished from Morgan v. Johnson, 15 Tex., 568, which held 
that the affidavit for attachment was sufficient if it alleged that the defendant 
was ‘‘indebted to the plaintitts in the several sums of money mentioned ”’ in the 
petition. It is also distinguished from Wright v. Ragland, 18 Tex., 298, which 
sustained an affidavit to the effect that the defendant was justly indebted to 
plaintiff in a specified sum besides interest, because, the principal debt and rate of 
interest being stated, the interest was of certain ascertainment. Td. 

37. The statement required by the statute as to the amount of the indebted- 
ness in proceedings by attachment, must be as carefully set forth as any other in 
the affidavit. The clerk who issues the writ must state in it the amount. and this 
he cannot do by reference to legal presumptions arising on facts stated. Id. 


PRACTICE IN SUPREME settee See ApPeAL, 11. AtTTracHMENT, 3. Bounp- 





ARY, 4. CHANGE OF VENUE, 2. DisQUALIFICATION OF JUDGE, 5, 8. INJUNC- 
TION, 4. JunGMENT, 16. Junisprerion, 21. Practice i. District Court, 
18. Rvuxes or Court. STATEMENT OF Facts. Survey, 2, 3. VENUE, 5. 

1. A mere defect in the charge, in failing to explain an expression used in it, 
cannot avail an appellant who did not ask an appropriate instruction at the trial. 
T. dP. R’y Co. v. O’ Donnell, 27. 

2. The supreme court will not reverse a case because of a verdict which is not 
clearly wrong, although a different verdict would have been more satisfactory; nor 
because the amount of the damages given may seem somewhat large. Id. 

3. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. JI. & 
G. N. R’y Co. v. Smith County, 74. 

4. Where the appeal bond erroneously describes the judgment as in favor of two 
named parties, when in fact it was rendered in favor of one only, it seems that the 
misdescription is a sufficient objection to the bond, a motion to dismiss being made 
in time. Id. 

5. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, 3 is not a final judgment, and 
will not support an appeal. Id. 
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PRACTICE IN SUPREME COURT —continued. 

6. It seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Jd. 

7. Refusal te give a charge, though abstractly correct, constitutes no ground for 
reversal, when, under the facts, a verdict based on it could not be sustained. 
Dotson v. Moss, 152. 

8. The supreme court will not reverse the judgment of the district court, refus- 
ing a new trial on the ground of surprise, on account of the testimony of a wit- 
ness, when there has been no prudence exercised in ascertaining what he would 
swear before the trial, no effort to withdraw the announcement of ready for ‘trial 
on account of the surprise, or nonsuit taken, and when there has been no apparent 
abuse of judicial discretion. Id. 

9. When the evidence is so conflicting that the jury might well be justified in 
finding either way, the verdict will not be disturbed; ‘‘but the supreme court has 
never failed, when the occasion, in their opinion, required it, to set aside a verdict 
that was clearly wrong; as where it was without evidence, or manifestly against 
the weight of evidence.”” Zapp v. Michaelis, 270. 

10. When, under the charge of the court, which was correct except as to the 
basis on which damages were allowed to appellee, a verdict was returned for him 
for damages, with no sufficient evidence to support it, he was permitted by the 
supreme court to file within twenty days a remittitur of such damages, as a con- 
dition on which the judgment should be affirmed in other respects, but on his fail- 
ure to file such remittitur, the judgment to be reversed. Jd. 

11. When several defendants against whom judgment has been rendered on a 
joint obligation prosecute a writ of error, and one fails to join in the writ of error, 
a reversal as to either will operate a reversal astoall. MeReav. McWilliams, 328. 

12. It is the duty of a party bringing his cause to the supreme court to see that 
his case was properly presented below, and that the transcript correctly shows this 
to be so. No presumptions will be indulged in his favor; on the contrary, in 
doubtful cases, they will be indulged against him. Stark v. Whitman, 375. 

13. The objection to an execution purporting to have been issued by a justice of 
the peace, and directed to the sheriff or any constable of another county, that it 
was not accompanied by a certificate under seal of the clerk of the county court 
that the officer issuing the same was a justice of the peace, cannot be made avail- 
able when presented for the first time in the supreme court. Hodde v. Susan, 589. 

14. The transcript shows that the statement of facts was made out by the judge 
trying the cause, he certifying that counsel had ‘failed to agree.’’ A motion 
was made, supported by affidavit, to strike out the statement of facts because ap- 
pellant’s counsel did not submit his statement of facts to appellee or his counsel 
for inspection, as required by art. 1377, R. 8S. It being shown that the judge had 
in his possession appellee's statement of facts when that of appellant was pre- 
sented to him, and that the statement of facts made up by the judge was made 
up partly from each, the motion was overruled. Sabine d& E. T. Ry Co. v. 
Joachimi, 452. 

15. The rules of court do not require more than one brief to be filed on the first 
day of the assignment. The others are in time if filed before the hearing of the 
cause. Id, 

16. When.a cause is tried before the judge without a jury, in the absence of a 
statement of facts, the conclusions of fact made out and filed by the judge under 
the statute must be regarded as embracing substantially the facts proved on the 
trial. Chance v. Branch, 490. 

17. Bills of exception which have not been presented to the district judge for 
signature within ten days after a motion for a new trial has been refused, will on 
motion be stricken from the record in the supreme court. But if the statement of 
facts containing bills of exception to the admission of improper evidence was 
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PRACTICE IN SUPREME COURT —continued. 





signed and approved during the term and within ten days after the end of the 
trial, the bills of exception would be considered. Jt would be otherwise if such 
statement of facts was presented to the judge more than ten days after the con- 
clusion of the trial. Bhon v. Schram «é Co., 524. 

18. It is not error, after the dissolution of an injunction because the answer has 
denied and taken away the equity of the bill, for the court to retain control over 
the case until after trial upon its merits. Jd. 

19. When, from an inspection of the transcript, it appears that the statement 
of facts was signed by the judge and filed after the close of the term, it will be 
disregarded unless the record shows an order of court entered up during the term, 
allowing the statement to be made up and filed after adjournment. Ross vy. Me- 
Gowen, 603. 

20. The supreme court will not, as a general rule, revise charges given by the 
court below, when there is no statement of the facts in evidence brought up with 
the record. In such case it will be presumed that all evidence that could have 
been introduced under the pleadings to sustain the verdict was actually intro- 
duced; and if the charge is not so glaringly wrong, wlien considered in connec- 
tion with the pleadings and verdict, as to leave no doubt that the verdict was the 
result of an improper charge, it will not be revised. Jd. 

21. Armstrong v. Lipscomb, 11 Tex., 649, approved. Id. 

22. An appellant will not be heard to complain of an error which resulted to 
his benefit, and which was against a party who failed to appeal. Jd. 

25. The supreme court will not, after the submission of a cause and after its de- 
cision, grant a rehearing and award a certiorari to perfect the record, when the 
motion to rehear is based on the defectiveness of the record, and when no excuse 
is offered to show why the defect was not discovered before the submission. Jd. 

24. Davis v. McGehee, 24 Tex., 209, in which the above rule was acted on, 
approved. Td. 


PRE-EMPTION. See Insgunction, 6. 





1. A mere temporary occupancy does not constitute one such an occupant in 
good faith, or actual settler, as is contemplated by the act of August 12, 1870 
(Pasch. Dig., vol. 2, art. 7048). Turner v. Ferguson, 6. 

2. Construing the fifteenth section of the act of limitations of February 5, 
1841, and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
‘evidence or right to land, recognized by the laws of this government,” as 
would maintain trespass to try title, yet, until perfected, it is neither such title or 
color of title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a “certificate of headright, land warrant, or land scrip,’’ which constitute 
some of the statutory examples of color of title. Buford v. Bostick, 63. 


PREFERRED CREDITOR. See Desror anp Creprror, 4. 
PRESUMPTION. See ArracuMENt, 1]. BaruMent, 4,5. Laces, 4. ProsBate 





Marrers, 1, 2. Trespass tro Try Tirie, 1. Varrance, 1. 

1. A defendant set up ove tenus the disqualification of the presiding judge, on 
account of the alleged interest of the judge’s brother in the suit, and took his ex- 
ception to the action of the court thereon, which recited that ‘* the objection was 
overruled without hearing any evidenc2;”’ the record disclosed on this point nothing 
further. Held, ' 

(1) The court cannot presume that evidence was offered to sustain the objection. 

(2) On the contrary, it will be presumed that no evidence was offered. Stark v. 
Whitman, 375. 

















PRINCIPAL AND AGENT. 

1. The representations of the agent of a railway company, made in the sale of 

lots at a depot town, as to the future location of the road with reference thereto, 

when made as inducements to the purchaser of a lot to contract therefor, become, 

when acted on in making the purchase, assurances and undertakings which the 
road is bound to comply with. Greenwood vy. Pierce, 130. 

2. A purchaser misled to his prejudice by such representations, cannot, in an 
action for damages, recover the value of improvements made on the property 
bought; such damages would be too remote. The measure of damages would be 
the difference, ordinarily, between the contract price and the actual value of the 
property. Jd. 

PRINCIPAL AND SURETY. See Apmryistrator’s Saxe, 1. Surery, 1. 

1. Under art. 1594, O. & W. Dig., when a surety in a joint undertaking 
dies, his estate is liable on it, as if the obligation had been joint and several. 
Bergstroem v. The State, 92. 

2. The sureties on a mail contractor’s bond to the United States are responsible 
only tothe government on a breach of the bond; their obligation as sureties 1s 
strictissimi juris, and they are not responsible to the citizen as sureties on such 
bond for a failure of their principal to deliver mail packages, whereby damage 
results. MeRea v. McWilliams, 328. 

PRIVY EXAMINATION. See Separate ACKNOWLEDGMENT. 
PROBATE MATTERS. See Estates or Decepents. Fraup, 11, 12. 

1. The rule that jurisdiction being once established, every presumption will be 
indulged in favor of what does not appear in the proceedings of the court, has its 
application generally to cases where the judgment is attacked in a collateral pro- 
ceeding. It cannot be invoked to validate a probate sale attacked for fraud 
charged against an administrator and the purchaser, both of whom are made par- 
ties ina direct proceeding by certiorari, when the record, unexplained, contains 
intrinsic evidence of the fraud, and the parties to the alleged fraud, being befor 
the court, offer no explanation. 

2. See the statement of this case for circumstance *s, apparent of record in probate 
proceedings, held sufficient on their face, when unexplained, in a proceeding by 
certioreri where all the parties were before the court, to authoriz> a judgment de- 
claring fraudulent an administrator's sale. Herndon v. Heirs of Kuykendall, 341. 

PROMISSORY NOTE. See Aprnistrator’s Sate, 2. Arracument, Il. Ne- 
GOTIABLE Notes. Suprogatron, 1-4. Venpor anp VENDEER, 3. 

1. The fact that the assignment of one of several promissory notes, all of which 
constituted a vendor's lien on land, was first made, confers on the holder no tight 
to have priority of payment out of the proceeds of the sale of the incumbered 
property. Wooters v. Hollingsworth, 371. 

2. Salmon ev. Downs, 55 Tex., 243, approved. Id. 

3. Though at common law no suit could be maintained on a transfer to two 
persons of a part only of a note, with a reservation of the balance of the instrument 
to the original payee, yet in our courts, where the rules as to joinder of parties and 
causes of action are very liberal, and where there is no distinction observed in the 
assertion of rights between lega! and equitable claims, and where the parties, as 
in this case, have a lien en a part of the note, and also seek in chancery the fore- 
closure of an express lien on certain real estate, by which the payment of the note 
is secured, it is held that the suit in its present form can be maintained under our 
former decisions. Goldman vy. Blum and Heidenheimer, 630. 

4. Cases referred to in support of above: Sta hely v. Pierce, 28 Tex., 522; Moore 
e. Minerva, 17 Tex., 20; Faulk v. Fauik, 23 Tex., 653; Lanes e. Squyres, 49 Tex., 


383. Id. 
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continued. 

5. The death of the maker dispenses with the necessity of giving the notice 
required by the deed of trust before a foreclosure could be had in cases like the 
present. Jd. 

6. The etfect of the partial indorsement of the instrument in question, together 
with the other stipulations in the agreement on the back of the note, placed there 
at or before its execution, was to deprive the instrument of its negotiable charac- 
ter, notwithstanding the ordinary negotiable words appear on the face of it In 
order to determine its character the whole instrument must be construed together, 
as well the words on the back as on the face of it. Authorities and cases on this 
point examined. Id. 

7. All the written instruments executed at or about the same time that the 
note and deed of trust in question were made, together with the rough notes and 
memoranda made at the time when the matter was still pending, are competent 
evidence to go to the jury for the purpose of arriving at and understanding the true 
intent and purpose with which the note in question was executed. Such evidence 
cannot be used to vary or contradict or alter the note, but may be used to show 
the intent of the parties in executing it. Jd. 

8. The rule of evidence in Wells v. Fairbanks, 5 Tex., 584, on this point, cited 
and approved. Id. 

9. What was said and done by the parties while the business was being ar- 
ranged, and the transaction was then Cepending, is admissible as part of the res 
geste, and is calculated, in the absence cf direct evidence, to shed light on the 
real character of the transaction. Jd. 

10. The cases of Lindsay v. Price, 33 Tex., 282, and Frank v. Kaigler, 36 Tex., 
305, not overruled, and the difference between them and the present casé noted. 
Id. 

11. Case of Knight v. Holloman, 6 Tex., 162, considered in connection with 
the word ‘‘assign’’ as used in the second section of the act of 25th of January, 
1840. Jd. 

12. Authorities cited to the etfect that though an agreement may have the form 
of a promissory note, and have the conventional terms that ordinarily invest such 
instruments with the character of negotiability, yet if such negotiable words are 
limited or qualified by any contemporaneous stipulations in the body of the note or 
on its back, such conditions or limitations form a substantive part of the agree- 
ment, and may, and often will, as in this case, destroy its negotiability. Jd. 


PUBLIC BUILDINGS. See Constrrutionat Law, 2. Sratrutres Consrruep, 14. 


PURCHASER. See Apmrnistratror’s SALE, 1, 2. Community Property, 2. 





Contract. Drrep. Fraup, 17. Homestreap, 1. Separate Property, 1. 
SuHertrr’s Sate, 1. Srarures ConstrRvED, 1. VENDOR AND VENDEE. 

1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith d} Wedge v. Morrison et al., 46. 

2. In asuit for the Jand by such purchaser under execution, issued under a judg- 
ment against the vendee, obtained in a proceeding to which the vendor was not a 
party, the purchaser made no tender of the unpaid purchase money due on the 
notes. Held, that there was no error in excluding his judgment when offered in 
evidence. McKelvain v. Allen, 383. 

3. Dunlap’s Adm’r v. Wright, 11 Tex., 597; Baker ». Ramey, 27 Tex., 59; 
Peters v. Clements, 46 Tex., 114; Baker v. Clepper, 26 Tex., 629, and Baker v. 
Compton, 52 Tex., 261, approved. Jd. 
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PURCHASER IN GOOD FAITH. 


1. A claim under the statute by a defendant sued for land, that he had made 
permanent and valuable improvements thereon, cannot be regarded when there is 
no evidence that he ever paid anything for the land, or received a deed therefor, 
and when he was informed of the controversy which jeopardized his possession be- 
fore improving the land. Morrill v. Bartlett, 644. 


QUASRE. See Return or SERVICE, 2. 

1. Quere, was a certificate of the acknowledgment of a deed before the clerk of 
the county court who was to record it, required, by the law in foree in December, 
1858, to be under the seal of the county court? Waters v. Spofford, 115. 

2. The registration, in 1855, of a deed, authenticated in 1838 by the county 
clerk, without the seal, was at all events good, by foree of various validating acts 
of the legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 

~ 5022. Id. 

3. When suit is brought against the obligors in a bond for breach of contract, 
and the breach resulted from an act of the agent of the obligors which was in 
itself a crime, guere whether that fact would authorize the bringing of the suit in 
the county in which the crime was committed, but in which none of the parties 
resided, under the seventh exception of art. 1423, Pasch. Dig. MeRea v. Me- 
Williams, 328. 


RAILWAY COMPANY. See InNsunerron, 11. Sratrures Consrruen, 22. 

1. A railroad company is responsible for an injury to a child trespassing on its 
track, where the injury might have been prevented had the employees of the com- 
pany used ordinary care in keeping an outlook. TJ. d& P. &’y Co. v. O'Donnell, 27. 

2. See this case for circumstances under which the court regarded it as unneces- 
sary to express any opinion as to how far the negligence of the mother, or person 
left in charge of the child by the mother, should be imputed to the infant. Jd. 

3. Railway companies, independent of the act of 1879, and before its enactment, 
were, in the transportation of freight, subject to the following rules: 

1. They were held to the strictest impartiality in the conduct of their business, 
in withholding all privileges or preferences from one customer which were not 
extended to all others. 

2. But the above rule is subject to the qualification, that where a rate of freight 
is reasonable for all customers, contracts for a less rate might be made in special 
cases, when, under all the circumstances, the discrimination is reasonable and 
just. 

3. The discrimination must not subject others to unreasonable disadvantages, 
nor must it be made in order to give one individual a preference to the disadvan- 
tage of another; or one to give preference and advantage to one locality to the 
prejudice of another locality. 

4. A mere discrimination in favor of acustomer was not unlawful unless it was 
an unjust discrimination. H. & 7. C. R’y Co. v. Rust d& Dinkins, 98. 

4, A charge which made the liability of a ralway company depend on the single 
question of inequality of the rate of freight charged to plaintiff as compared with 
the rate charged to certain other specified persons, irrespective of any and all other 
facts of the case, held error. Id. 

d. The representations of the agent of a railway company, made in the sale of 
lots at a depot town, as to the future location of the road with reference thereto, 
when made as inducements to the parchaser of a lot to contract therefor, become, 
when acted on in making the purchase, assurances and undertakings, which the 
road is bound to comply with. Greenwood y. Pierce, 130. 

6. A purchaser misled to his prejudice by such representations, cannot, in an ac- 
tion for damages, recover the value of improvements made on the property 
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RAILWAY COMPANY — continued. 
bought; such damages would be too remote. The measure of damages would be 
the difference, ordinarily, between the contract price and the actual value of the 
property. Id. 

7. A wholesale merchant at Galveston, learning of the insolvency of a firm to 
whom he had shipped goods by rail, notified the railroad agent at their point of 
destination of his purpose to stop the shipment in transitu, who replied that the 
shipment would be protected. Afterwards, and before the arrival of the goods, 
the purchasers assigned the bill of lading without consideration to their attorney, 
and gave him a written order on the railway agent at an intermediate station for 
the goods. The attorney then intercepted the shipment before the goods reached e 
their destination at the way station, remarked them in the name of a fictitious 
firm, effaced from the cases the name of the original purchaser, and reshipped the 
goods thus marked to their original destination, where they were delivered to the 
original purchaser. In a suit by the wholesale merchant against the railroad com- 
pany and the attorney, held, ; 

(1) A charge to the etfect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent ownership of the goods, for the 
purpose and with the intention of committing a fraud upon the creditor, could not 
be heard to deny his liability to him for the loss thereby sustained. 

(5) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ** general freight agent,’ and serv- 
ice of citation on the station agent having control of freights of the railway com- 
pany at the point of destination of the goods, was service on the company. Notice 
to such an agent of stoppage in transitu was notice to the company. 

(5) Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Poole v. H. d& T. C. R’y Co., V4. 

8. One accepting employment from a railway company to assist in operating 
trains is bound by an established usage or custom of the company in regard to the 
duties required of him. If the usage in a particular case imposes on him a duty 
extra hazardous, and in its performance he sustains injury, the burden is on him 
to show that the existence of the established usage had been concealed from him 
by the company. Watson v. The H. & T. C. R’y Co., 434. 

9. The duty of removing damaged cars to the repairing shops of a railway com- 
pany may be imposed on any employee who will assume the risk. If a brakeman 
accepts service from a company whose usage and custom it is to require of its 
brakemen to coupie defective or broken cars, so that they may be removed 
for repairs, he will be held to have assumed the risk incident to such employ- 
ment. Id. 

10. A charge of the court which in effect assumed as matter of law that the 
placing of a car on a side track, or marking on it “ out of order,’’ was sufficient to 
charge an ordinary man engaged in coupling it with notice of its damaged condi- 
tion and the consequent extra risk of coupling it, held error. Id. 

11. A brakeman on a railway, injured by coupling a damaged car, cannot secure 
exemption from the consequences of a custom which required the car to be marked 
‘out of order,’’ which was done in the particular case, by showing his inability to 
read. Id. 

12. Suit was brought in trespass to try title against a railway company, and to 
recover damages for destruction of fences and orchards, for fencing in twenty 
acres, and other items of damage, with prayer in the alternative, Ist, for restora- 
tion of the premises, for damages and injunction; or 2d, that if the railway company 
was entitled to have condemned a right of way, that it be set aside by metes and 
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RAILWAY COMPANY —continued. 
bounds. The plaintiff, it was shown, had conveyed by deed a right of way over 
the land tothe company. Held, 

(1) The admission of evidence showing the depreciation of the value of the en- 
tire property by reason of the location and construction of the road, connected 
with the fact that the greater part of the charge related to the condemnation of 
the right of way and measure of damages in such cases, all of which resulted in 
an inconsistent verdict, was error requiring a reversal of the judgment. 

(2) The court should have charged the jury (the grant of a right of way being 
shown) that no damages could be recovered, either for the use of that right of way 
or for the depreciation in value of other land of appellees, or for any ine venience 
to which plaintiff might be subjected, provided the same did not result from the 
want of due care and skill in the location and construction of the road. H. & E. 
T. R’y Co. v. Adams et al., 476. 


REGISTRATION. See Cuarre, Morreace, 1. Estopret, 2. 

1. Under art. 4993, Pasch. Dig., a mortgage of personal chattels having been 
recorded in the county where the mortgagor resided, and where the chattels were 
situate, this record was constructive notice to subsequent purchasers, even though 
the property were removed to another county, record in such other county not being 
necessary unless the mortgagor should also remove there. Griffith d& Wedge v. 
Morrison et al., 46. 

zy. The record continued to operate as notice although the purchaser bought 
after the act of April 22, 1879, took effect. R.S., Appendix, pp. 15, 16. Jd. 

3. The five years’ limitation cannot be available to one who invokes it, unless 
the deed evidencing the claim under which he entered has been recorded; and it 
is not sufficient that some former deed in his chain of title has been so recorded. 
Porter v. Chronister, 53. 

4. Queere, was a certificate of the acknowledgment of a deed before the clerk of 
ihe county court who was to record it, required, by the law in force in December, 
1838, to be under the seal of the county court. Waters v. Spofford, 115. 

5. The registration, in 1855, of a deed, authenticated in 1838 by the county 
clerk, without the seal, was at all events good, by force of various validating acts 
of the legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 
5022. Id. 

6. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the affidavit re- 
quired by the statute, that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Id. 

7. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. Jd. 

&. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Jd. 


REHEARING. See Statement or Facts, 15, 
RES ADJUDICATA. See Jupament, 8, 9. 
RES GEST. See Promissory Nortks, 9. 


RETURN OF SERVICE. 

1. In a proceeding or cross-bill to set aside a judgment by default in favor 
of a party who fraudulently procured the record to show service, parol evidence 
contradicting the officer’s return will be heard. Randall v. Collins, 251. 

2. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 
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RETURN OF SERVICE — continued. 

. The evidence contradicting the return must be clear and satisfactory. Id. 

See this case for evidence held sufficient. Jd. 

». The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will be set aside. Jd. 

RULES OF COURT. See Srarement or Facts, 9. 

1. In preparing a statement of facts for appeal, the statute (R. 8., 1577-79) 
must be complied with. When the statement of facts is not made up, signed and 
filed during the term, it must be made up, signed and filed within ten days after 
the adjournment of the term, and the record must show an order made during the 
term which permits the filing after its adjournment. No provision is made by 
statute for any relaxation of its requirements on this subject for any reason or 
excuse whatever. McGuire v. Newbill, 314. 

2. A statement of facts not made up, signed and filed as required by statute, will 
on motion be stricken from the record. Id. 

3. A certificate of a district judge contained in a transcript, that he made an 
order during the term authorizing a statement of facts to be made up, signed and 
filed in vacation, at a time not to exceed ten days after the adjournment of the 
term, cannot be regarded. The supreme court can look alone to the proceedings 
of the district court to learn what it has placed on its minutes, and it can only 
show what orders it has made by seeing them incorporated in the record. Jd. 

SALARY.- See Crrres anp Towns, 1. 

SALE. See Power or ATToRNEY, 2. 

SCHOOL LANDS. See Constitutionat Law, 3. 
SCIRE FACIAS. , 


1. A proceeding to revive a judgment by scire facias is not a new suit, but a 
continuance of the one in which the judgment was obtained, and the proper venue 
of it is in that county. Masterson v. Cundiff, 472. 

2. A scire facias may be sued out on a judgment which, though not dormant, 
has lost its lien. Id. 


SECOND SUIT. See Trespass tro Try Tres, 2, 13. 
BECONDARY EVIDENCE. 


1. A party claiming title to land through a lost deed, testified that he saw it 
executed in 1858; searching for it in 1869, when, for the first time, he became in- 
terested from having married one having interests under it, he found it amongst 
the papers of one who had been county clerk. He delivered the deed to another 

a person to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This person afterwards died, and his 
papers came into witness’ possession; he looked through them to ascertain the 
condition of his estate, and though not looking specially for the lost deed, knew 
that it was not among the papers of the deceased party to whom he had intrusted 
it, and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was sufficient to admit secondary evidence of its contents. 
Parks v. Caudle, 216. 

2. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was preserved, 
after the lapse of twenty years a general description of the property conveyed 
and of the substance of the deed is all that can be required. Id. 

SEPARATE ACKNOWLEDGMENT. 

1. In a suit by the husband and wife to recover property occupied by them as a 
homestead at the time of its conveyance, in which they sought to set aside their 

deed on the ground that the certificate of the notary to the wife’s separate ac- 
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SEPARATE ACKNOWLEDGMENT — continued. 


knowledgment, which was formal in its terms, was in fact untrue as to such sepa- 
rate acknowledgment, and also as to her privy examination, and the making of 
the explanation of the contents of the deed, as required by law, it was also charged 
that a fraudulent combination to swindle and deceive the wife existed between the 
notary public and the purchaser. Held, 

(1) A charge of the court to the effect that the certificate of the officer to the 
wife's separate acknowledgment, made in compliance with the statute, is not con- 
clusive of the facts certified to, but may be attacked by the wife, even though the 
purchaser had completed the purchase innocent of fraud, and ignorant of any 
wrong or neglect on the part of the officer, was error. Davis v. Wennedy, 
516. 

2. Hartley v. Frosh, 6 Tex., 208; Shelby v. Burtis, 18 Tex., 644; Wiley v. Prince, 
21 Tex., 637; Willianis v. Pouns, 48 Tex., 146, and Kocourek v. Marak, 54 Tex., 
205, approved. Id. 

3. The wife cannot impeach for fraud the certificate of her acknowledgment to 
a deed when the same is in conformity to the requisitions of the statutes, and when 
there is an adequate consideration paid to support the deed, if the purchaser 
neither participated in the fraud or had knowledge of its existence. Id. 


SEPARATE PROPERTY. See Deep or Trust, 1. 


1. A married woman brought suit, in which her husband refused to join, against 
purchasers of a tract of land sold at public sale by the assignee in bankruptcy of 
ner husband as the property of the bankrupt. She alleged that the land, though 
originally purchased and conveyed to her husband, was paid for in part with her 
separate funds inherited from her father, and held in trust under his will by her 
husband for her benefit. She sued to establish her title, and for partition between 
the purchasers at the bankrupt sale and herself, asking that an interest in the 
land should be set aside to her, which should bear the same ratio to the entire 
tract that the amount her separate property contributed to the estate did to the 
entire purchase money. Held, 

(1) Purchasers with notice at a bankrupt sale made under bankrupt proceedings 
against the husband, could acquire no right to the wife’s equitable interests in the 
land. 

(2) After the refusal of the husband to join his wife in the suit, she was enti- 
tled to sue alone. 

(8) Public notice given at the bankrupt sale that the wife claimed an interest in 
the land, and that whoever purchased it bought subject to that interest, charged 
the purchaser with notice of the character of her title. 

(4) The allegation in the wife’s petition that her husband held a specified 
amount of money as a trust fund for her benefit, obtained by him under a trust 
created by her father’s will, was a sufficient description of the trust. 

(5) The fact that a rural homestead, situated on the tract of land sold, was re- 
served and set aside to the husband for the family at the bankrupt sale, could not 
affect the wife’s right to have full satisfaction of her trust funds invested in the 
entire tract of land out of the remainder of the tract sold. 

(6) A decree allowing the purchasers at bankrupt sale the benefit in partition 
of all their improvements made since their purchase, by crediting them with their 
value on rent due the wife for use and occupation after their purchase, was not 
error of which the purchasers could complain. 

(7) A decree partitioning to the wife such a proportion of the entire tract sold 
as the amount of trust funds invested bore to the entire original purchase money 
paid by the husband, was proper. John v. Battle, 591. 


SERVICE. See Jupement, 17. Raimway Company, 7. 
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SET-OFF. 

1. In trespass to try title, it was ascertained on the trial that the defendant, 
against whom judgment was rendered, was indebted to the plaintiff on account of 
damage done him, in a larger amount than the sum of a debt for money loaned 
by defendant to the plaintiff. Held, that the decree of the court canceling the 
debt owing the defendant by an appropriation of the damage due the plaintiff, in 
so far as it was necessary, was not cause for reversing the judgment. Sanchez v. 
Ramirez, 310. 

2. See opinion in this case for a counterclaim for damages founded on a cause of— 
action arising out of an account sued on, and so intimately connected therewith as 
to allow it to be set off against the account under art. 650, R.S. Goodhue v. 
Meyers & Co., 405. 

SETTING ASIDE FORMER JUDGMENT. See PLeaprye, 15. 
SHERIFF. See Rerurn or Service, 1-5. 
SHERIFF’S RETURN. See ArracuMent, 3. ‘ 

1. The valuation of goods, as fixed by the officer in his return upon a writ of 
injunction, is not conclusive on the party claiming ownership. Friedlander v. 
Ehrenworth, 350. 

SHERIFF’S SALE. See Execution Sate. 

1. When process based on a judgment for the sale of land was issued on the 
application of an intervenor, and under it the land sold without notice to the 
plaintiff, who under the judgment was interested with the intervenor in the pro- 
ceeds of sale, held, 

(1) When, under such circumstances, the intervenor made representations at the 
sale tending to prevent competition in bids, and the land sold for greatly less than 
its value (the sum realized being only enough to satisfy the judgment in favor of 
intervenor, who by its terms was entitled to priority of payment), a judgment set- 
ting aside the sale will not be disturbed. 

(2) In the absence of fraud in the purchaser, he was entitled to have refunded 
him the amount paid by him on his bid. 

(3) See the opinion for facts which did not justify a refusal to refund the money 
paid by the purchaser at the sale thus set aside. Elam v. Donald, 316. 

2. While mere inadequacy of consideration will not of itself authorize the an- 
nulment of a sheriff's sale, yet when the price paid 1s grossly inadequate, the sale 
will be closely scrutinized, and slight additional circumstances will suttice to set it 
aside. Atchison v. Owen, 610. 

SLANDER. 

1. Plaintiffs charged, in an action for slander, that defendant had uttered and 
published words concerning one of them (the wife of co-plaintiff), imputing to her 
a want of chastity, stating the language, by reason whereof she, being poor, was 
refused employment and civil treatment; that being a boarding-house keeper, her 
boarders left her house by reason of the publication of the alleged slander, and 
that other persons refused to patronize her as a school teacher for the same cause. 
Held, 

(1) Words imputing a want of chastity to a female are not actionable per se, 
but special damages must be alleged as resulting therefrom. 

(2) It was not necessary to give in the petition the names of those who refused 
the plaintiff civil treatment, of the boarders who left her house, or the names of 
those who refused to patronize her school; this was matter of evidence, not re- 
quired to be pleaded. 

(3) The charge of the court, as applicable to the case (as contained in statement), 
was correct. 

(4) The word “ injury,’’ used in the charge instead of “damage,” could not 
have misled the jury. oss v. Fitch et al., 148. 
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SPECIFIC PERFORMANCE. See Execurory Conrracr. Lacues, 3, 4. 


STALE DEMAND. See Possesston, 3. Trespass To Try Tite, 1. 
1. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Murphy v. Welder, 235. 
2. One’s title to land in law draws to it the possession, and the constructive 
possession remains with the owner of the fee until some hostile act amounting in 
law to an act of ouster destroys the character of possession. Id. 


STATEMENT OF FACTS. See Pracrice in District Court, 3, 5. Pracricr 
IN SUPREME Court, 17. 

1. The power of a district judge to authorize a statement of facts to be made 
up, signed, and filed in vacation, must be exercised by an order made up and en- 
tered upon the record during the, term, and the time allowed cannot exceed ten 
days after the adjournment of the term. J. & G. N. R. R. Co. v. Scott, 187. 

2. Counsel are not bound to take notice of a verbal annourfcement made by a 
district judge of his intention to extend the time beyond ten days. Id. 

3. A district judge has no power, after the adjournment of a term, to authorize 
or require a district clerk to receive a statement of facts not really signed within 
ten days after the adjournment of the term, to file it as of a date within ten days 
after the adjournment. Jd. 

4. See opinion for suggestions as to the course which should be pursued by coun- 
sel in the preparation and submission to opposing counsel of a statement of facts, 
when prepared after the adjournment of the term. Jd. j 

». In preparing a statement of facts for appeal, the statute (R. 8., 1377-79) 
must be complied with. When the statement of facts is not made up, signed and 
filed during the term, it must be made up, signed and filed within ten days after 
the adjournment of the term, and the record must show an order made during the 
term which permits the filing after its adjournment. No provision is made by 
statute for any relaxation of its requirements on this subject for any reason cr 
excuse whatever. McGuire v. Newbill, 314. 

6. A statement of facts not made up, signed and filed as required by statute, 
will on motion be stricken from the record. Id. 

7. A certificate of a district judge contained in a transcript, that he made an 
order during the term authorizing a statement of facts to be made up, signed and 
filed in vacation, at a time not to exceed ten days after the adjournment of the 
term, cannot be regarded. The supreme court can look alone to the proceedings 
of the district court to learn what it has placed on its minutes, and it can only 
know what orders it has made by seeing them incorporated in the record. Jd. 

8. The transcript shows that the statement of facts was made out by the judge 
trying the cause, he certifying that the counsel had ‘“ failed to agrse,"* A motion 
was made, supported by affidavit, to strike out the statement of facts because ap- 
pellant’s counsel did not submit his statement of facts to appellee or his counsel 

( for inspection, as required by art. 1577, R. S. It being shown that the judge had 
in his possession appellee's statement of facts when that of appellant was pre- 
sented to him, and that the statement of facts made up by the judge was made 
up partly from each, the motion was overruled. S. & FE. Texas R’y Co. v. 
Joachimi, 452. 

9. The rules of court do not require more than one brief to be filed on the first 
day of the assignment. The others are in time if filed before the hearing of the 
cause. Id. 

10. When a cause is tried before the judge without a jury, in the absence of a 
statement of facts, the conclusions of fact made out and filed by the judge under 
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STATEMENT OF FACTS — continued. 


the statute must be regarded as embracing substantially the facts proved on the 
trial. Chance v. Branch, 490. 

11. When, from an inspection of the transcript, it appears that the statement 
of facts was signed by the judge and filed after the close of the term, it will be 
disregarded unless the record shows an order of court entered up during the term, 
allowing the statement to be made up and filed after adjournment. Ross v. 
McGowen, 603. 

12. The supreme court will not, as a general rule, revise charges given by the 
court below, when there is no statement of the facts in evidence brought up with 
the record. In such case it will be presumed that all evidence that could 
have been introduced under the pleadings to sustain the verdict was actually in- 
troduced; and if the charge is not so glaringly wrong, when considered in connec- 
tion with the pleadings and verdict, as to leave no doubt that the verdict was the 
result of an improper charge, it will not be revised. Id. 

13. Armstrong v. Lipscomb, 11 Tex., 649, approved. Jd. : 

14. An appellant will not be heard to complain of an error which resulted to 
his benefit, and which was against a party who failed to appeal. Ju. 

15. The supreme court will not, after the submission of a cause and after its de- 
cision, grant a rehearing and award a certiorari to perfect the record, when the 
motion to rehear is based on the defectiveness of the record, and when no excuse 
is offered to show why the defect was not discovered before the submission. Id. 

16. Davis v. McGehee, 24 Tex., 209, in which the above rule was acted on, ap- 
proved. Id. 


STATUTE OF FRAUDS. 


1. A creditor of an insolvent debtor, who, being in full possession of all the 
facts connected with a former transfer of the debtor’s goods to secure a preferred 
creditor, takes a deed of trust upon the goods which may remain after, from their 
sale, the trustee of the preferred creditor has discharged his trust by paying the 
preferred debt, is not entitled, in a contest between creditors involving the distri-, 
bution of: the funds, to priority of payment over the preferred creditor. IJglehart 
v. Willis d& Bro., 306. 

2. The mere fact that a creditor of an insolvent procures by a trust deed from 
him a preference over other creditors equally meritorious, and that the transfer 
effected by such deed has the effect of hindering or delaying other creditors in the 
collection of their just debts, and that it was so intended by the debtor, will not 
of itself, if the transaction is in truth bona fide on the part of the preferred cred- 
itor, necessarily vitiate the transfer. Jd. 


STATUTE OF LIMITATIONS. See Lowrratron. 





1. In trespass to try title the plaintiff set up a title inconsistent with one on 
which he relied in a former suit against the same defendant, for the same land, 
which fermer suit was prosecuted to final judgment for the defendant. Held, 

(1) The pendency of the first suit did not stop the running of the statute of 
limitations. 

(2) Nor is this rule varied by the fact that, pending the first suit, the plaintiff 
set up by amendment the title relied on in the second action, to which amend- 
ment a demurrer was sustained without exception thereto being taken by plaint- 
iff. Connoly v. Hammond, 11. 

2. Neither fraud alone, or ignorance of its existence, will stop the running of 
the statute of limitations; the ignorance which effects this result must be attended 
with such concealment of the fraud as to prevent its discovery by the use of rea- 
sonable diligence; and this applies also to cases of stale demand. Jd. 
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STATUTES CONSTRUED. See Arrrpavit, 3. ANcrentT INstruMENT, 4. Art- 
TACHMENT, 13. CHANGE .OF VENUE, 1. CrTiEs AND Towns, 8. County 
Bounpary, 5. ConstiruTionaL Law, 3. Jurtsprctron, 11, 12, 15, 16, 17, 22. 
LANDLORD AND TENANT, 5, 6,7. NerGotrasLe Notes, 1. PAartrnersurp, 3. 
Possressron, 11, 12, 13, 14, 15. Pre-rmprion, 1. Promissory Nore, 10. 
ReeisrRATiON, 1, 2. Writ, 3. 

1. Under art. 4993, Pasch. Dig., a mortgage of personal chattels having been 
recorded in the county where the mortgagor resided, and where the chattels were 
situate, this record was constructive notice to subsequent purchasers, even though 
the property were removed to another county, record in such other county not 
being necessary unless the mortgagor should also remove there. Griffith d) Wedge 
v. Morrison et al., 46. 

2. The record continued to operate as notice although the purchaser bought after 
the act of April 22, 1879, took effect. R.S., Appendix, pp. 15, 16. Id. 

3. Art. 2255, R. S., which makes the certificate of the commissioner of the gen- 
eral land office, of the existence of facts contained in papers, documents or records 
of his office, evidence, whenever the papers, documents or records would be, pro- 
vides for ex parte evidence, and should no! be construed to extend beyond the plain 
import of its language. That article does not authorize a certificate as to what has 
not been done in the land office; but when a copy of the record, document or paper 
is not given, the certificate should be confined to a statement of the fact or facts 
contained therein. Buford v. Bostick, 63. 

4, Construing the fifteenth section of the act of limitations of February 5, 1841, 
and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Aithough a pre-emption claim might be, in the language of the act, such 
‘evidence or right to land, recognized by the laws of this government,’’ as would 
maintain trespass to try title, yet, until perfected, it is neither such title or color of 
title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a ‘‘certificate of headright, land warrant, or land scrip,’’ which constitute 
some of the statutory examples of color of title. Id. 

5. Creditors of the deceased husband may maintain a suit for conversion or 
waste of the assets of the estate, on a bond given by the widow as survivor, under 
art. 5494, vol. 2, Pasch. Dig. Green v. Ravmond, 80. 

6. The printing press, type and cases needed in a printing office, and owned by 
the editor and publisher of a newspaper, were exempt from forced sale under the 
statute exempting ‘all tools and apparatus belonging to any trade or profession * 
(Pasch. D:g., vol. 2, art. 5487). Jd. 

7. The wife who qualified under the statute as survivor, by filing inventory 
and bond under arts. 5494-5497, could do, with reference to the estate, without 
an order of court, whatever, if acting as regular administratrix, she could have 
done by virtue of such order. As such, she had the right to take in lieu of the 
one year's provisions allowed for herself and minor children, when the same could 
not be found in kind, its equivalent, and having received it, the creditors cannot 
call her to account for the manner in which she expended it. Jd. 

8. When such independent administratrix has exhausted the community assets 
before the presentation of a claim first known to her eighteen months after her 
qualification as such, she cannot be made responsible on her bond for a pro rata 
payment of such claim. Id. 

9. A party to a suit against heirs claiming the property through their deceased 
ancestor, is precluded under art. 2248, R. S., not only from testifying to state- 
ments made to him by the deceased, and to transactions between the deceased 
and himself, but also as to any such statements to or transactions between de- 
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STATUTES CONSTRUED — continued. 
ceased and third persons; and this although occurring at a time when the witness 
had no interest in such statements or transactions. Parks v. Caudle, 216. 

10. R.S., arts. 1387-8, 1401-5 and 1410, construed. Blum v. Wettermark, 125. 

11. A valid assignment for the benefit of creditors, under the act of March 24, 
1879, must convey all of the property, real and personal, of the debtor, except 
such as may be exempt from forced sale. If the assignment be by copartners, it 
must convey the firm property as well as the individual property of the members 
composing the firm. Donoho v. Fish Bros., 164. 

12. No title passes as against objecting creditors by a deed of assignment exe- 
cuted by copartners, which only purports to convey to the assignee the partner- 
ship property, and with the condition expressed that only such creditors shall 
receive benefit from the assignment as will join in a release of the debtors. A 
deed of assignment containing such a condition is only valid when it conveys all 
the property of the firm as well as that of the individuals composing it, except 
that which may be exempt under the constitution and laws from forced sale. If 
ail the property, both of the firm and its individual members, be not conveyed, 
the deed presents no obstacle to an objecting creditor seeking to collect his debt by 
the usual process. Id. 

13. Under the act of March 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrants in payment for the erection of a court 
house or other necessary public building. San Patricio County vy. McClane, 243. 

14. Construing art. VIII, see. 9, of the constitution, and art. 1515, R. 8., in so 
far as they refer to taxation for the erection and repair of public buildings, held, 

(1) The power to make an addition to a public building is included in a grant 
of power to erect and repair such building. 

(2) The object of the provisions in the constitution and statutes, authorizing the 
levy of a tax for public buildings, was to enable the different counties to provide 
suitable public edifices for the people, leaving it to the proper authorities to deter- 
mine whether this could best be done by erecting new houses, or repairing and 
adding to old ones. 

(3) A construction cannot be given to the laws conferring power to levy taxes 
for the “erection of public buildings,’ which would limit the exercise of the 
power to the erection of new houses, when the object of the law could often be 
attained by erecting, at less expense, additions to public houses already built. 
Brown v. Graham, 254. 

15. There was no such privity between a landlord and the sub-tenant, arising 
merely from that relation, as would subject the sub-tenant to liability for the debt 
of the tenant from whom he has leased, to the landlord, there being neither privity 
of contract or of estate between them. Pasch. Dig., arts. 5027, 5028. Gibson v. 
Mullican, 430. 

16. The statute (R. S., art. 1563) which requires a bill of exceptions to be pre- 
sented for the judge’s allowance and signature during the term and within ten 
days after the conclusion of the trial, construed to mean that the presentation may 
be made within ten days after the date of the entry of an order overruling a mo- 
tion for new trial. In contemplation of the statute, the overruling a motion for a 
new trial is the conclusion of the trial. S. d& E. Texas R’y Co. vy. Joachimi, 
452. 

17. The issuance of city warrants on account of expenses of a city, which do not 
exceed the current revenue derived from taxation, permitted by law to be levied to 
meet current expenses, and such other revenue as a city may have from other 
sources than taxation, cannot be said to be the creation of a debt prohibited by law 
unless a special tax be levied to meet the interest and create a sinking fund. 

Corpus Christi v. Woessner, 462. 
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STATUTES CONSTRUED — continued. 

18. Sec. 5, art. XI, of the constitution of the state, and art. 427 of the Revised 
Statutes, construed. Jd. 

19, An ordinance which practically prohibits the payment of any debt contracted 
before a specified time, unless in the discretion of the officer intrusted with the only 
fund from which payment can b2 made, he should see proper to make payment by 
compromise or otherwise, and this without reference to the justness of the debt or 
the condition of the city treasury, is not authorized by art. 372, R. 8., and is void 
when passed by a city incorporated under the general laws of the state. Jd. 

20. Cities have power under the general laws (R. 8., art. 419) to issue to their 
creditors interest-bearing evidences of debt; bat when the city has an ample 
revenue outside of that which the law authorizes to meet current expenses, to meet 
such obligations, a special tax for that purpose would be without authority of law. 
Id. 

21. See opinion for facts under which it was held that a mandamus properly 
issued at the suit of the holder of a city warrant who had obtained judgment to 
compel the aldermen and officers of the city to pay over to him the surplus reve- 
nues of the city, over its current and ordinary expenses, at the end of each year, 
until his jadgment with interest was satisfied. Also where an injunction properly 
issued restraining the aldermen and officers of the city from paying out any funds 
for purposes other than ordinary current expenses of the city government until a 
judgment was satisfied. Jd. 

2”. The lands granted to the I. & G. N. R. R. Co., under act of March 10, 1875, 
are exempt from taxation for the period mentioned in the act, even by counties, 
cities or towns which had aided by the donation of lands in the construction of that 
company’s road. County of Anderson v. Kennedy, 616. 


STOPPAGE IN TRANSITU. See Arrorney, 1. Ratiway Company, 7. 


SUBROGATION, 
1. One who is induced to pay adebt secured] by deed of trust, for the benefit of co- 
partners who owed it, under circumstances showing that it was intended that he 
should be entitled to the benefit of the security afforded by the trust deed, will be 
subrogated to the rights of the original creditor before payment, and to the se- 
curity; nor is this right of subrogation affected by the fact that the trustee 
named in the trust deed executed a release to the original debtor at the time of 
payment. Dillon v. Kauffman d& Runge, 696. 
2. Neither was subrogation to the rights of the original creditor affected by the 
fact that a new note and a new deed of trust, embracing additional property, were 
executed after payment by one partner only, to him who advanced the money. 
The lien on the property hable for the original debt reaches back to the date of 
the original deed of trust, and remains through every change in the character of 
the security, until the money advanced to satisfy the original debt is repaid, or the 
claim on the mortgaged property for its repayment is released, id. 
3. The homestead right, acquired after the execution of a deed of trust, but be- 
fore the making of a new one, on the same property, to secure to a third party the 
repayment to him of money advanced to satisfy the lien, derives no protection from 
the constitution, but is subordinate to the subrogated lien of such third party. 
As against the rights of the subrogated lien holder, the wife of the debtor, ciaim- 
ing exemption from sale of a homestead, first designated as such after the original 
trust deed on the property was given, cannot be heard to complain of any disposi- 
tion of the property made by agreement between the debtor and subrogated cred- 
itor. Id. 
4. Shepperd v. White, 16 Tex., 163, and Clements ». Lacy, 51 Tex., 150, 
followed. Id. 
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SUPREME COURT. See Practice 1x Supreme Court. 

1. The supreme court has no appellate jurisdiction, except when the district 
court has rendered a final judgment disposing of the subject matter of contro- 
versy; and so long asa judgment of the district court remains under its control, 
it is not that character of final judgment which can be made the subject of direct 
revision by the supreme court. Garza v. Baker, 483. 

SURETY. See Apministrator’s Sane, 1. Jurisprcrron, 19. Princrran AND 
Surety. 

1. In an action by heirs against the administrators on the estate of the ancestor 
and their sureties, and the sureties on a second bond executed under art. 1292, 
Pasch. Dig., it was alleged that a large sum of money, the amount not being 
known, was in the hands of the administrators when the second bond was executed; 
that large funds of the estate were invested in railroad stock by one administrator 
while the first bond was in force, in connection with sureties on the second 
bond, before the same was executed, and in their own name, which were held as 
collaterals to indemnify the second securities from loss on their suretyship; that 
all the papers of the estate were Jost, and though the amounts wrongfully con- 
verted under each of the two bon.s could not be stated, about $17,000 was con- 
verted under each bond. They prayed that the amounts of money wrongfully 
converted, for which each set of sureties were liable, might be ascertained, and for 
judgment for the railroad stock against the second set of securities, for an account, 
discovery and general relief. Held, 

(1) There was no misjoinder of parties or of causes of action. 

(2) A joinder of both sets of securities as defendants in one action was not only 
proper for the protection of those interested in the estate, but also for the adjust- 
ing of equities existing among the sureties themselves. 

(3) The joinder was proper to avoid a maltiplicity of suits. 

(4) The second set of securities were connected with the subject matter of the 
suit before their liability as sureties began, on account of their conversion of the 
assets of the estate; and also afterwards, in the wrongful appropriation of a trust 
fund, which not only the heirs may follow, but which the sureties on the first bond 
may follow for their own protection in adjusting liabilities between the two sets of 
sureties, 

(5) A bill of discovery, though unknown to our practice in Texas, e0 nomine, is 
practically given under the statute, and a resort to its provisions, so as to make 
the answers of each defendant under oath evidence in this case, approved. 

(6) The second set of sureties having, before their liability as such begun, 
wrongfully connected themselves with the subject matter of the suit, which was 
the property of the estate, are liable in connection with the sureties upon the first 
bond, without reference to the bond which they afterwards executed. 

(7) In ascertaining who are proper parties to a suit, it is not indispensable that 
all the parties should have an interest in all the matters in controversy; it will be 
sufficient if each party has an interest in some matters in the suit, and they are 
connected with the others. 

(8; One who improperly obtains from a trustee a part of the trust estate is a 
proper party to a suit against the trustee to enforce the purposes of the trust. 

(9) ‘The second set of sureties, holding the proceeds of funds thus invested in 
railway stock, on account of which funds in part the liability of the first set of 
sureties depends, cannot be permitted to appropriate the same in discharge of their 
own liability, to the prejudice of the first set of sureties. Lore v. Keowne, 191. 

2. The sureties on a mail contractor’s bond to the United States are responsible 
only to the government on a breach of the bond; their obligation as sureties is 
strictissimi juris, and they are not responsible to the citizen as sureties on such 
bond for a failure of their principal to deliver mail packages, whereby damage 

results. McRea vy. McWilliams, 328. 
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SURPRISE. See PRACTICE IN SUPREME Court, 8. 


SURVEY. See Bounpary. Esropren, 2. Grant, 1. MistaKxe, 1-3. 








1. A call in a survey for the line of another survey, which is an open line on 
the prairie at the point of intersection, will not yield to a conflicting call for dis- 
tance, when the location of the open line is certainly determined by natural ob- 
jects, marked lines, and fixed corners of abutting surveys; as where the open line 
is but the prolongation of a line called for in an adjoining survey, and which line 
of such adjoining survey starts from a corner consisting of a permanent natutal 
object, and is a marked line on the proper course before it becomes an open line on 
the prairie. Fordtran vy. Ellis, 245. 

2. Refusal to give a charge abstractly correct, but not applicable to the evi- 
dence, will furnish no basis for a reversal. Jd. 

5. The field notes of two surveys as recorded in the surveyor’s office, and certi- 
fied to the general land office, were dated, one September 21, 1838, the other 
October 12, 1858, and yet the survey thus dated in September called to corner on 
a line of the survey dated in October. The certificate to each set of field notes as 
to the time of making the survey was, that it was madé “‘since the first day of 
February preceding and according to law. Held, 

(1) The refusal to give a charge predicated on the assumption that the field notes 
of date September 21, i838, were the notes of a survey made on that date, was 
not error: 

(2) The dates tended, if at all, only in the remotest degree, to indicate that the 
surveys were then made, in view of the language of the surveyor’s certificate, 
coupled with evidence that surveys older than either date called for the survey 
dated in September. Jd. 

4. The congress of the republic of Texas passed an act in 1845 requiring the 
owners of land in San Patricio county, whose lands had not been correctly marked 
and designated, to have them resurveyed within two years. The owner of a 
Spanish grant, after the two years had expired, had his land resurveyed in 1848, 
the corners marked on the ground, and the resurvey recorded in the book of re- 
surveys in the county surveyor’s office, and delineated on the map. In a suit 
between the vendee of that owner of the grant and a patentee under recent loca- 
tion, claiming, under patent from the state, land outside of the limits of the grant 
according to the resurvey, but claimed by the vendee to be within the calls of the 
original grant, held, 

(1) That the vendee-under the grant, claiming in privity of estate to the owner 
of the Spanish grant, who marked and recorded his boundaries, was estopped from 
averring as against the subsequent locator that other and different lines than those 
marked and recorded inclosed the land. 

(2) This case distinguished from Love v. Barber, 17 Tex., 11, and Saunders v. 
Hart, 57 Tex., &. 

(3) The surveyor making the resurvey will be presumed to have done his duty. 

(4) The record of the resurvey, showing that the work was done at the instance 
of the owner, gave notice to the world of the extent of his claim. 

(5) The resurvey and map of the old grant remaining in the office for over thirty 
years before the location on which the patent issued, showed an acquiescence in 
their correctness by the owner of the grant and his vendees. 

(6) The record of a survey, when properly made in the surveyor’s office, is notice 
to the world of the lines and boundaries claimed by the owner of the land. Timon 
v. Whitehead, 290. 

5. A call for a common line between two surveys and for common corners, will, 
when they are plotted on the county map by the surveyor who surveyed both, as 
contiguous surveys, control a call for distance. Morrill v. Bartlett, 644. 

6. One of such surveys called for the line of the other at one thousand four hun- 
dred and seventy varas, when the true distance was one thousand seven hundred 
Vou. LVIII—51 
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SURVEY — continued. 
and eighty-two varas, being an excess of three hundred and twelve varas. A sub- 
sequent locator acquired no rights by location, survey and patent of the excess, 
and this though the call of the old surveys for a common line and common cor- , 
ners hal been omitted in the patent through mistake, when appearing in the field 
notes of the survey returned to the general land office, and of record in the county. 
Id. 

7. A mistake in tie description of land as given in a patent therefor may be 
corrected by the field notes of the survey as actually made on the ground, in con- 
nection with the map thereof required by statute, as they appear among the ree- 
ords of the county and in the general land office. Jd. 

8. A call for an old marked line established on the ground, when the survey 
which calis for it. was made, will control a call for distance. Woods y. Robinson, 
655. 

9. Where a survey calls for adjacent grants that bound it, without dispute, upon 
four or more sides, and where five of the corners of such survey are established, 
the boundaries of such survey must be determined by the calls for the previous 
adjacent grants, and by a line run so as to establish the sixth and last corner as 
called for in the grant, and from that corner run the closing lines, disregarding 
both course and distance, if absolutely necessary, so as to embrace within the lines 
of the patent all of the land lying between the adjacent surveys called for in the 
patent as constituting the outer boundaries of the grant. Jd. 

10. A call for a corner which is ascertained by marked lines intersecting at such 
corner, will prevail over a call for distance. Buford v. Gray, 51 Tex., 351, fol- 
lowed. Id. 

TAXATION. See Comprrouuer, 1. ConstitutionaL Law, 2. Lrurratron, 17. 

1. A failure to prove payment of taxes for any year of the five years’ possession 
ander a deed recorded will be fatal to the defense of limitation under the five 
years’ statute. Murphy v. Welder, 235. 

2. The legislature, by act of March 11, 1875, attached a portion of Trinity 
county to Polk county, and inserted in the act the following proviso: ‘provided, 
the citizens in said detached portion of Trinity county shall pay ther pro rata 
portion of the county indebtedness up to the date of the passage of this act."’ In 
a suit-brought by Trinity county against Polk county to recover the pro rata por- 
tion of the indebtedness of Trinity county alleged to be owing by the citizens 
living in the detached territory, and in the alternative to recover the territory, 
held, 

(1) At the time of the passage of the act the control of the legislature over 
county boundaries was absolute, though such power under the constitution no 
longer exists. 

(2) The act should be construed as it would be if the word provided were omit- 
ted from the act. 

(3) The detached territory became absolutely and unconditionally a part of Polk 
county upon the approval of the act, and this without reference to whether the line 
by which the act designated the detached territory was actually run upon the 
ground or not. 

(4) Trinity county could not recover back the detached territory, nor the amount 
levied and collected by Polk county upon the subjects of taxation therein. 

(5) Nor could it recover from Polk county a pro rata of the debt of Trinity 
county, or cause Polk county to levy and collect a tax on the property in the de- 
tached territory to pay any portion of the debt of Trinity county. 

(6) The action could not be maintained, but the judgment awarding an execu- 
tion against appellant for costs was error. T'rinity County v. Polk County, 321. 

3. On April 1, 1878, the commissioners’ court of Galveston county passed an 
order providing for the registration of all scrip issued prior to the 18th day of 
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TAXATION — continued. 


April, 1876; that the same, when registered, should bear eight per cent. interest 
from that date, and that such scrip should not be receivable for taxes. On the 
Ist day of February, 1880, an order was passed by the same court, levying, among 
other county taxes, one of three cents on the one hundred dollars’ valuation, for 
the payment of registered warrants. Held, 

(1) The order providing for the registration of county scrip, making the same 
bear interest from date of registration, and that it should not be received in pay- 
ment of county taxes, was not void. 

(2) The tax of three (3) cents en the one hundred dollars’ valuation, thus-levied, 
was valid. Davis v. Burney, 364. 

4. It was the purpose of the city charter of the city of Galveston, and of its or- 
dinances on the subject, to make the cost of the local improvements in the con- 
struction of a sidewalk a lien or charge on the lot adjoining, the col!-ction of which 
could be enforced by a sale of the property. Lufkin v. Galveston, 545. 

5. Art. XVI, sec. 50, of the state constitution makes no difference between the 
homestead and any other real property as to its liability to be sold for taxes that 
may be due on it; nor does it draw any distinction between general and special 
taxes to which it may be subject. Jd. 

6. The homestead 1s not protected by the constitution from forced sale for law- 
ful taxes that may be due on it. While that instrument throws the most ample 
protection around the homestead, it clearly intends that in return it shall bear its 
just proportionate share of the burdens imposed by government, and it is liable, 
as other real property, to all taxes, state, county or municipal, that are justly and 
lawfully laid on the property of the citizen. 7d. 

7. In a suit for the collection of taxes, when the regularity of the assessment of 
the taxes was conceded by the defendant, the plaintiff was not required to make 
proof as to the details of the assessment. Td. 

8. The power of the legislature to authorize a municipal government to levy a 
local tax without prescribing some just and equitable rale of apportionment, 
though discussed in this case by counsel, was not decided, because the question 
wus not before the court in such form as to justify its dvcision. Jd. 

9. The act of April 18, 1879, in so far as it attempted to au horize a collector of 
taxes to collect in the manner and under the circumstances therein specified the 
sum of $25 a section for each section of public school lands inclosed, from the 
person inclosing or controlling it, is unconstitutional. McFadden v. Longham, 
579. 

10. While the enforcement of a valid tax, by whatever metiiod, does not con- 
stitute a taking of property without due process of law in the sense of the consti- 
tution, and is not a taking of private property for public use ‘yithin the meaning 
of that instrument, it is not within the power of the state to collect under arbi- 
trary and ex parte proceedings, as a tax, a sum of money which the statute declares 
shall be paid by the occupier of school lands as rent. Id. 

11. The lands granted to the L & G. N. R. R. Co., under act of March 10, 1875, 
are exempt from taxation for the period mentioned in the act, even by counties, 
cities or towns which had aided by the donation of lands in the construction of 
that company’s road. Andersen County v. Kennedy, 616. 


TAX COLLECTOR. 





TAX DEED. See Deep. 





1. By the twenty-third section of the act of August 21, 1876 (I. S., art. 4762), 
the tax collector is required to pay over to the county treasurer, reserving his com- 
missions, whenever he has collected as much as $500. A judgment against a de- 
faulting tax collector should recite the date from which interest allowed is 
calculated on public money collected. Timon y. Sun Patricio County, 265. 
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TELEGRAPH COMPANIES. 





1. A telegraph company received a message from a banking house acting as 

agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. The pr.ce of repeating the message was paid 
as demanded by the regulations of the company. The message néver reached its 
destination, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. There was no testimony showing that the company 
was negligent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. 
Held, . 
(1) The delivery of the message to the operator, and his receipt of the same 
and of the price charged for transmitting it, constituted a contract between the 
bank that sent the message for the use of the plaintiff and the teiegraph com- 
pany. 

(2) The duty of the operator who transmitted the message was to mquire after 
it, and if necessary, to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a fail- 
ure to deliver the message. 

(3) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
message, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages. 

(6) To make the defendant company liable: for exemplary damages, the act 
complained of must haye been done with its authority, either express or implied, 
or such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the 
jury. W.U. Telegraph Co. vy. Brown, 170. . 

2. One sending a telegraphic message is charged with notice of the printed con- 
ditions of the blank form on which his message is written. Womack v. The W. 
U. Tel. Co., 176. 

5. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 

*“*S. M. Swenson, Son & Co., 80 Wall Street, New York: 

“Tf not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F.-Womack.”’ 

The telegram was incorrectly transmitted by adding the letter ‘‘d”’ to the word 
‘‘close,’’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an 
action for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hoid the company lia- 

le for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 

(3) This case distinguished from those in which printed forms were used in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party tobe bound. Jd. 

4, Telegraph companies can; by express contract or by proper rules and regula 
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TELEGRAPH COMPANIES — continued. 
tions contained in printed notices or otherwise, and which are brought to the 
knowledge of those with whom they deal under such circumstances as to create an 
implhed contract, limit their liability for delays and errors in transmitting and de- 
livering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Jd. 

5. Damages alleged to have resulted from a failure to deliver a telegram, on ac- 
count of which failure plaintiff claimed that he had lost the speculative and _pros- 
pective profits likely to have been made by him from the sale of lumber into 
which he would have converted logs of wood owned by him, cannot be recovered. 
R. L. Co. v. W. U. Tel. Co., 394. 

6. Inasuit against atelegraph company for damages resulting from alleged fail- 
ure to deliver a telegraph message intrusted to the company, parol evidence of the 
contents of the message may be resorted to. by the plaintiff to establish the con- 
tents of the message, and this without the necessity of first giving the defendant 
notice to produce the written message. Id. 


TENANT. See LANDLORD AND. TENANT. 


TENANT IN COMMON. 

1. When one enters upon land as a tenant in common, his claim of right to 
occupy it ‘in his own right’’ does not necessarily imply that he asserts right to 
the portion of the land occupied by him adversely to the rights of his cotenant; 
and no limitation will ran in his favor against his cotenant, except from a period 
when the claim to exclusive adverse possession on his part is clearly established. 
Teal Vv. Terre ll, ray fh 

2. A judgment rendered against one tenant in common on a plea of limitation 
is not conclusive on that issue in a subsequent proceeding brought against his 
cotenant, he not having been made a party to the first suit. Bass d Co. v. 
Sevier, 567. 


TENDER. See VeNpDoR AND VENDER, 4. 


PRANSCRIPT. See ArracuMent, 3. STATEMENT OF Facts. 8, 11, 15. 

1. It is the duty of a party bringing his cause to the supreme court to see that 
his case was properly presented below, and that the transcript correctly shows this 
to be so. No presumptions will be indulged in his favor; on the contrary, in 
doubtful cases, they will be indulged against him. Stark v. Whitman, 375. 


TRESPASS. See Damages, 16. 


TRESPASS TO TRY TITLE. See Burpen or Proor, 1. LANDLORD anp TEN- 
ANT. 1, 2. 

1. A patent was issued December 12, 1860, to George W. Lernoyn, on a bounty 
land warrant, which was issued by the secretary of war of the republic of Texas 
in 1838. The warrant on its face recited, ‘‘and the said George W. Lernoyn, by 
his attorney, T. D. ‘Tompkins, is entitled to hold said land, or to sell, alienate, con- 
vey and donate the same, and to exercise all rights of ownership over it.’ In 
trespass to try tile to the land. brought in 1880 by those claiming title by pur- 
chase from the heirs of Geo. W. Lernoyne, and against one claiming under a 
transfer of the certificate by T. D. Tompkins in 1839, held, 

(1) A variance between the word ‘* Lernoyn,”’ contained in the patent, and 
‘‘ Lernoyne,’’ who in the pleading was alleged to have been the patentee, was not 
such a variance as could eitiier have misled or resulted in a surprise on the trial, 
and was immaterial. 

(2) Evidence by the son of Geo. W. Lernoyne, offered to prove the identity of his 
deceased father as the person to whom the patent was issued, that he had heard 
him say that he served in the revolution of 1836, was hearsay and inadmissible. 
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TRESPASS TO TRY TITLE —continued. 

(3) It will be presumed, in the absence of evidence to the contrary, that the 
secretary of war acted with 'n the scope of his authority in granting in the warrant 
the power of sale to Tompkins. 

(4) The transfer of the warrant by Tompkins, prima facie conveyed the title. 

‘>) The jury should have been charg-d in regard to the staleness of the demand, 
and the presumption of authority in Tompkins to convey, resulting from the long 
acquiescence in his act by Lernoyn and his heirs. Smith v. Shinn et al., 1. 

2. In trespass to try title the plaintiff set up a title inconsistent with one on 
which he relied in a former suit against the same defendant, for the same land, 
which former suit was prosecuted to final judgment for the defendant. Held, 

(1) The pendency of the first suit did not stop the running of the statute of 
limitations. 

(2) Nor is this rule varied by the fact that, pending the first suit, the plaintiff 
set up by amendment the title relied on in the second action, to which amendment 
a demurrer was sustained without exception thereto being taken by plaintiff. 
Connoly v. Hammond, 11. : 

3. Where the evidence showed that both parties claimed title from a common 
source, the fact that the appellee filed an abstract of his title reaching back to the 
sovereignty of the soil, but failed to establish that title by proof, did not alter the 
rule entitling him to recover, if he showed the older title under the common 
source. Sellman v. Hardin, 86. 

4. A deed made by the ofticer to a purchaser at an execution sale is competent 
evidence to show that the adverse party claims under a common source, without 
introducing the judgment and execution. Id. 

5. See this case for evidence insufficient to establish adverse possession: Id. 

6. In trespass to try title, since the plaintiff 1s not reqmred to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a compe- 
tent witness under the statute, he may testify as such to the loss of a missing deed 
without being required to first file the suppletory affidavit of its loss, required at 
common law. Parks vy. Caudle, 216. 

7. A party claiming title to land through a lost deed, testified that he saw it ex- 
ecuted in 1858; searching for it in 1869, when, for the first time, he became inter- 
ested from having married one having interests under it, he found it amongst the 
papers of one who | ad been county clerk. He delivered the deed to another per- 
son to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This persor afterwards died, and his 
papers came into wiiness’ possession; he looked through them to ascertain the 
cond:tion of his estate, and though not looking specially for the lost deed, knew 
that it was not among the papers of the deceased party towhom he had intrusted 
it, and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was suflicient to admit secondary evidence of its contents. Id. 

8. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was preserved, 
after the lapse of twenty years a general description of the property conveyed and q 
of the substance of the deed is all that can be required. Jd. 

9. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the object is to establish the former existence of a lost deed 
in order to lay the basis for the introduction of evidence of its contents. But when 
the evidence was objected to as being intended to prove plaintiff's knowledge of 
such a deed conveying valid title, and the defendant did not disclaim such intention, 
the objection was properly sustained. Dotson v. Moss, 152. 

10. The decision in Spence v. McGowan, 53 Texas, approved, which holds that 
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TRESPASS TO TRY TITLE — continued. 
when the sole object of a suit is to determine the location of a dividing line be- 
tween surveys, and there is no question as to the title to either survey, the parties, 
under the statutes formerly in force, would be entitléd to but one adjudication on 
the question. San Patricio v. Mathis, 242. 

1i. When a party has, by the introduction of title papers in evidence, shown 
a connected chain of valid transfers to land from and under the sovereignty 
of the soil down to himself, except one link in the chain, which was supplied by 
undisputed heirship from one in whom title had vested, an instruction to the jury 
that such party has shown title to the land is not a charge upon the weight of 
evidence, but a proper charge upon the legal etfect of uncontradicted testimony. 
Teal v. Terrell, 257. 

12. Acts and declarations of a party in possession will be construed more strongly 
against him, when relied on by him against the claim of a tenant in common, 
than when relied on against one having no privity of title. Jd. 

13. In a suit filed March 23, 1879, the action being in trespass to try title, a 
judgment was rendered October, 1879, for defendant, that he be quieted in his 
right and title to the land. On March 3, 1880, thereafter, a second suit was 
brought by the same plaintiff against the same defendant for the same land, when 
the defendant pleaded his former recovery in bar. Held, 

(1) The rendition of a judgment in trespass to try title for defendant on his plea 
setting up title in himself, and praying for a decree divesting the plaintitf of title 
to the property, constituted no bar to a second suit instituted within the time pre- 
scribed by the former law. Pasch. Dig., 5298. 

(2) Auy other construction would have placed it in the power of a defendant, 
by his manner of pleading, to practically nullify the statute whenever the plaint- 
iff faled to show sufficient title in his first suit. 

(3) The first suit having been instituted prior to the adoption of the Revised 
Statutes, the second suit was properly brought; reaffirming Hall v. Wooters, 54 
Tex., 282. Sanchez v. Ramirez, 310. 

14. In trespass to try title, it was ascertained on thé trial that the defendant, 
against whom judgment was rendered, was indebted to the plaintiff on account of 
damage done him, in a larger amount than the sum of a debt for money loaned 
by defendant to the plaintiff. Held, that the decree of the court canceling the 
debit owing the defendant by an appropriation of the damage due the plaintiff, in 
so far as it was necessary, was not cause for reversing the judgment. Jd. 

15. Under the former statute, which allowed a second suit in trespass to try 
title, when the plaintiff was defeated in his first action, he was permitted to offer 
the same evidence on the trial of the second suit, and this was allowed in a second 
suit brought to set aside a sheriff's sale, which is in effect but a suit in trespass to 
try title. Atchison v. Owen, 610. 


TRIAL. 
1. Counsel should be confined by the court to the discussion of those issues 
made by the pleadings, in regard to which some evidence has been introduced. 


« Taylor v. McNutt, 71. 





TRUSTS AND TRUSTEES. See Deep or Trust. Power or AtrorNey, 2. 
SEPARATE Property, 1. Suprogarron, 1-4. 
1. The district court has power to appoint an assignee to execute the trust, after 
the death of an assignee appointed by an insolvent debtor. Blum v. Welborne, 
157. 

2. McCormick, being indebted to N. Murphy, executed a deed of trust on land 
to secure the debt, naming one Valentine Pool as trustee, but reciting in the deed 
that, “should said Pvol neglect or refuse to act, then said Nicholas Murphy, or his 
administrator or assigns, shall have power, and such power is hereby conferred upon 
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TRUSTS AND TRUSTEES — continued. 


him or them, to appoint a substitute trustee in writing, under his or their hand 
and seal."” Murphy wrote the following letter to Brashear, who assumed under it 
to act as substitute trustee, and as such sold the land and executed a deed: 

. “GALVESTON; Dec. 6, 1870. 
“ Jomn BrasHear, Esq., Houston: 

“* Dear Sir — Capt. Boyce informed me that you wanted to know what I wanted 
done with the McCormick place. In answer, I would say that I do not think that 
McCormick will ever be able to redeem it, so you will take the proper steps to 
close it out, and I hereby appoint you my attorney to settle the same. ‘he papers 
are recorded here and in Houston. Any information you may want, write me. I 
would like to be present when sold. You will please inform me the day of sale, 
or send me the paper it is advertised in. 

** Yours respectfully, N. Murrny.” 

In a suit between the vendee of McCormick claiming the land, and one claiming 
under the sale made by Brashear, held, 

(1) The letter invested Brashear with no authority to make the sale. 

(2) The omission of the seal would not alone have rendered invalid an appoint- 
ment of a substitute trustee. 

(5) The evidence of the eestui que trust Murphy, offered to show that by the 
letter he intended to appoint Brashear a substitute trustee, was properly excluded. 

(4) The declarations of McCormick, made after conveying the land, ratifying the 
sale made by Brashear, were inadmissible. Chereral v. MeCormicl, 440. 

3. A married woman brought suit, in which her husband refused to join, against 
purchasers of a tract of land sold at public sale by the assignee in bankruptcy of 
her husband as the property of the bankrupt. She alleged that the land, though 
originally purchased and conveyed to her husband, was paid for in part with her 
separate funds inherited from her father, and held in trust under his will by her 
husband for her benefit. She sued to establish her title, and for partition between 
the purchasers at the bankrupt sale and herself, asking that an interest in the 
land should be set aside to her, which should bear the same ratio to the entire 
tract that the amount her separate property contributed to the estate did to the 
entire purchase money. Held, 

(1) Purchasers with notice at a bankrupt sale made under bankrupt proceedings 
against the husband, could acquire no right to the wife’s equitable interests in the 
land. 

(2) After the refusal of the husband to join his wife in the suit, she was enti- 
tled to sue alone. 

(3) Public notice given at the bankrupt sale that the wife claimed an interest in 
the land, and that whoever purchased it bought subject to that interest, charged 
the purchaser with notice of the character of her title. 

(4) The allegation in the wife’s petition that her husband held a specified 
amount of money as a trust fund for her benefit, obtained by him under a trust 
created by her father’s will, was a sufficient description of the trust. 

(5) The fact that a rural homestead, situated on the tract of Jand sold, was re- 
served and set aside to the husband for the family at the bankrupt sale, could not 
affect «the wife’s right to have full satisfaction of her trust funds invested in the 
entire tract of land out of the remainder of the tract sold. 

(6) A decree allowing the purchasers at bankrupt sale the benefit in partition 
of all their improvements made since their purchase, by crediting them with their 
value on rent due the wife for use and occupation after their purchase, was not 
error of which the purchasers could complain. 

(7) A decree partitioning to the wife such a proportion of the entire tract sold 
as the amount of trust funds invested bore to the entire original purchase money 
paid by the husband, was proper. John v. Battle, 591. 
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USAGE. See Rarnway Company, 8, 9, 10, 11. 
JSER. See Depicatrion, 5. 


VARIANCE. See Description, 5. 
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1. A patent was issued December 12, 1860, to George W. Lernoyn, on a bounty 
land warrant, which was issued by the secretary of war of the republic of Texas 
in 1838. The warrant on its face recited, ‘‘and the said George W. Lernoyn, by 
his attorney, T. D. Tompkins, is entitled to hold said land, or to sell, alienate, con- 
vey and donate the same, and to exercise all rights of ownership over it.”’ In 
trespass to try title to the land, brought in 1830 by those claiming title by purchase 
from the heirs of Geo. W. Lernoyne, and against one claiming under a transfer 
of the certificate by T. D. Tompkins in 1839, held, 

(1) A variance between the word “ Lernoyn,”’ contained in the patent, and 
“ Lernoyne,’’ who in the pleading was alleged to have been the patentee, was not 
such a variance as could either have misled or resulted in a surprise on the trial, 
and was immaterial. 

(2) Evidence by the son of Geo. W. Lernoyne, offered to prove the identity of 
his deceased father as the person to whcm the patent was issued, that he had 
heard him say that he served in the revolution of 1836, was hearsay and inad- 
missible. 

(3) It will be presumed, in the absence of evidence to the contrary, that the 
secretary of war acted within the scope of his authority in granting in the warrant 
the power of sale to Tompkins. 

(4) The transfer of the warrant by Tompkins, prima facie conveyed the title. 

(5) The jury should have been charged in regard to the staleness of the demand, 
and the presumption of authority in Tompkins to convey, resulting from the long 
acquiescence in his act by Lernoyn and his heirs. Smith v. Shinn, 1. 

2. Though ordinarily, 1f there be no objection to the form of a writ of exécu- 
tion, by motion to quash or vacate it, it will in many cases, where there is a 
variance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution describes a different 
defendant from the one mentioned in the judgment produced ‘to support it. 
Battle v. Guedry, 111. 

3. An execution against P. B. Clements was not supported by a judgment 
against J. P. Clements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Jd. 

4. In attachment proceedings to recover the amounts specified in several promis- 
sory notes, it was alleged that tie defendants contracted in the notes to pay ‘ten 
per cent. as attorney’s fees on the respective amounts of said respective notes, in 
case suit or suits had to be brought thereon to collect the same or either of them, 
and in case defendants made default in payment of either of them.”’ A note of- 
fered in evidence provided only for the ten per cent. attorney's fees upon the 
amount of that particular note. Held, that the variance was fatal and the note 
properly excluded. Espey v. Heidenheimer Bros., 662. 


VENDOR AND VENDEE. See Power or Arrorney, 2. 


1. A deed absolute on its face containing covenants of warranty as to title, 
which recites the execution of notes for the purchase money, but declares no lien, 
passes the title to the purchaser under execution against the vendee, but subject 
to the vendor's lien, of which the recitals in the deed give notice. McKelvain v. 
Allen, 383. 

2. If, however, contemporaneous with execution of such a deed, the vendee 
executes notes for the purchase money, which on their face recite the purchase, 
and in terms declare the existence of a lien until the notes are paid, this will be 
as effectual to prevent the title from passing by the deed as though the lien were 
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VENDOR AND VENDEE— continued. 

reserved by its terms. Under such circumstances the notes and deed would be 
construed as one instrument evidencing an executory contract to sell the land. Id. 

3. If, when such deed and notes are executed, the notes contain a clause whereby 
their maker agrees to pay rent for the land if he should not pay the notes at their 
maturity, the relation of the parties after default would be that of landlord and 
tenant, and a judgment creditor of the vendee with notice coul.! acquire, by pur- 
chase of the land under execution, no higher title than he possessed. Jd. 

4. Inasuit for the land by such purchaser under execution, issued under a 
judgment against the vendee, obtained in a proceeding to which the vendor was 
not a party, the purchaser made no tender of the unpaid purchase money due on 
the notes. Held, that there was no error in excluding his judgment when offered 
in evidence. Id. 

_ 5. Duniap’s Adm'r v. Wright, 11 Tex., 597; Baker vr. Ramey, 27 Tex., 59; Peters 
v. Clements, 46 Tex., 114; Baker v. Clepper, 26 Tex., 629, and Baker v. Compton, 
52 Tex., 261, approved. Jd. 

6. In a suit upon a note given for land, the vendee cannot prevent a recovery 
upon the ground of failure of title, when he has purchased a paramount outstand- 
ing title to a portion of the land before eviction, but will be allowed the cost and 
expenses of his purchase of such outstanding title. Denson v. Love, 463. 

7. An outstanding title purchased by a vendee while he remains in possession 
inures to the benefit of the vendor. Jd. 


VENDOR'S LIEN. See Deep, 5. Venpor anp VENDER, 1-5. 

1. The fact that the assignment of one of several promissory notes, all of 
which constituted a vendor's lien on land, was first made, confers on the holden 
no right to have priority of payment out of the proceeds of the sale of the mcum- 
bered property. Wooters v. ILollingsworth, 371. 

2. Salmon v. Downs, 5o Tex., 243, approved. Id 

VENUE. See Quare, 3. Scrre Factras, 1, 2. 

1. A suit against an independent executor, as such, to restrain waste and re- 
move him from the trust, was brought in the county of his residence, while the 
will ander which he derived his authority as executor was probated in a different 
county, in which also an estate was still being administered from which the dece- 
dent obtained the property devised. Held, that a plea to the jurisdiction was 
vroperly sustained. Bondies v. Buford, 266. 

2. After exceptions sustained to citation to defendant and to service, the defend- 
ant voluntarily appeared, no new process having issued, and filed pleas to the 
jurisdiction of the court only as to the subject matter of the suit and the venue of 
the cause, defendant alleging that he was not a citizen of Texas, JZeld, 

(1) The defendant's appearance being voluntary, the court had jurisdiction of 
his person as fully as though he had been served with proper process. 

(2) The court having jurisdiction of his person and he being a non-resident, the 
suit was properly brought in the county of the plaintiff's residence. 

(3) The defendant being sued for damages on account of a conversion of plaint- 
iff's property, it was immaterial where the property was when the suit was 
brought, or whether it was wrongfully converted within or without the state. 

(4) It was equally unimportant whether defendant had received the property 
under a contract to deliver within this state or not. 

(5) Having voluntarily given to a court of Texas jurisdiction of his person, he 
could not on a subsequent appeal to the district court withdraw jurisdiction from 
that court, but the power existed in that court to declare the extent of his liability, 
and enforce payment thereof by sale of any property belonging to bim found 
within the limits of the state. Liles v. Woods d Co., 416. 

3. The right to be sued in one’s own county is a personal privilege which will 
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VENUE — continued 
be regarded as waived unless specially claimed. When the fact does not appear 
on the face of the petition that the defendant is sued in some other county than 
that of his residence, he must raise the question of his right to be sued in the 
county where he lives by plea in abatement; when it does so appear, he may avail 
himself of the privilege by special demurrer. Masterson v. Cundiff, 472. 

4. Under article 1272 of the Revised Statutes, when the application for 
change of venue is on its face sufficient, no inquiry can be made into the means of 
knowledge of those who made the supporting affidavits; in such case the applica- 
tion can only be defeated by showing that the affiants are not ‘* credible persons.” 
Farley v. Deslonde, 588. 

5. Where the supporting affidavits for a change of venue are for the first time 
attacked in the supreme court for informality or defect in the jurat, which could 
have been amended after objection below, the objection will not be regarded. Id. 


VERDICT. See Rerurn or Service, 5. 

1, The supreme court will not reverse a case because of a verdict which is not 
cleariy wrong, although a different verdict would have been more satisfactory; nor 
because the amount of the damages given may seem somewhat large. T. & P. 
Ry Co. vy. O Donnell, 27. 

2. When the evidence is so conflicting that the jury might well be justified in 
finding either way, the verdict will not be disturbed; ‘* but the supreme court has 
never failed, when the occasion, in their opinion, required it, to set aside a ver- 
dict that was clearly wrong; as where it was without evidence, or manifestly 
against the weight of evidence.”’ Zapp v. Michaelis, 270. 

3. Goods alleged to have been fraudulently purchased were, by order of the 
court, p'aced in the bands of a receiver and afterwards sold by him. After the 
writ of injunction which issued in the cause was dissolved, the proceeds of sale 
were deposited subject to the order of court, after deducting one hundred dol- 
lars for the receiver as expenses in managing the goods and making the sale. 
The jury, by their verdict for the defendant, having found the purchase was in 
good faith, held, 

(1) The refusai of the court to charge that the jury were not confined, in assess- 
ing the value of the goods, to the valuation placed thereon by the sheriff~in his 
return upon the writ of injunction, was error. 

(2) The defendant was entitled to a verdict for the proceeds of sale deposited by 
the receiver, and also for the difference between that amount and the actual value 
of the goods, which would amount at least to the hundred dollars retained by the 
receiver to cover expenses. 

(3) A verdict for defendant, which allowed one dollar as actual damages, was 
not supported by evidence, and a new trial should have been granted. F'ried- 
lander v. Ehrenworth, 350. 

4. In a suit to enjoin the defendant from appropriating to individual use a 
piece of ground alleged to be a public street, the prayer was to adjudge the land 
as being a public street, and in the alternative that, if not a public street, it be 
adjudged to belong to plaintiff. The verdict was, ‘“‘ We, the jury, find for 
plaintiffs, and that it embraces the triangular tract as shown on the plat, and that 
it is not part of the homestead." The pleadings did not describe a triangular 
tract, nor did they set forth a plat of the ground. eld, 

(1) The verdict afforded no basis for a judgment declaring the ground a street. 

(2) It could not authorize a judgment adjudging the land to be the individual 
property of plaintiff, the description in the petition being irreconcilably conflicting, 
and the verdict describing the land with reference to its shape and a plot about 
which the petition was silent. Burnett vy. Harrington, 399. 
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VERDICT — continued. 


5. A verdict of the jury sustaining a contract for erroneous reasons under 
the influence of an erroneous charge will not be disturbed when the verdict is 
clearly right and the contract valid, though from a different view of the law from 
that given in charge by the district judge. Galveston y. Morton, 409. 


WILL. 





1, A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community 
property, as she might deem best for the family, and to manage the estate with- 
out the control of the probate court. It contained the following provision: ‘* Item 
third. I give and bequeath to my beloved wife, . . . provided she does sur- 
vive me, all my property, both real and personal and mixed, during her natural 
life, with full power to convey any or allof said property, if she thinks best for 
the interest of the family; and after her death, it is my will and desire that my 
property be equally divided, after setting aside a sufficient amount to the two 
youngest, John and Laura, to educate them even with the rest of my then older 
children; provided they should not receive such education before my death.” 
Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir thus 
settled with. 

(4) An oceupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with. constituted notice to the creditors of tne 
heir of his transfer of all interest in the estate, whether the same was recorded or 
not. Wimberly v. Bailey, 222. 

2. An instrument was offered in evidence as an ancient document coming from 
a proper custody, as follows: 

“ Fripay, Oct. the 18th, 1838. 

**T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league 
of land and one town lot, situated in Aransas, in Power's colony, Texas, as Mar- 


tin Lawler has the deeds to it. Signed by my own hand. ae his. 
Joun x TOOLE. 
: mark. 
“ Witness, Martin McLouGuiin. 


‘* Witness, James Toney.” 


It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The land in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was ob- 
jected to and excluded on the ground that it was not described, and a copy thereof 
given in the abstract of title under which the party offering it claimed, and which 
was demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, before 
its date, had conveyed the property by deed to one under whom the adversary 
claimed, it did not appear from the paper that it was the intention of the testator 
to convey the land in controversy, its exclusion did not prejudice any right of those 
claiming under it, and without considering whether the objection to its introduc- 

















WILL — continued. 
tion urged below was properly taken or not, its exclusion was immaterial. Mur- 
phy v. Welder, 255. 

3. By will dated December 12, 1871, and probated in 1875, a testator willed and 
bequeathed to three persons ‘‘ and the survivor of them,”’ all his estate, upon cer- 
tain trusts which were specified. Only one of the parties named qualified, the 
other two having declined the trust. The three to whom the bequest was made 
in trust were named as executors of the will, which provided that no further ac- 
tion should be had in the district or other court having jurisdiction of probate 
matters, than the probate and registration of the will. In a suit by an adminis- 
tratrix with the will annexed to recover land which had been conveyed, without 
order of court, by the one executor who qualified, held, 

(1) The provision of the statute of 21 Henry VIII, c. 4, in so far as it provided 
that the trusts conferred in a will on several executors named might be discharged 
by those of them who qualified, was in effect engrafted on the probate system of 
Texas by the act of August 15, 1870. 

(2) But when the testator bequeathed in trust to several executors “and the 
survivor of them,’’ as independent executors, and but one qualified, the others 
being still alive, the independent feature of the will must be regarded, and the 
executor qualifying must administer the estate as in other cases, under the orders 
of the probate court. 

(3) The death of the co-executors named is the sole event which can authorize 
the one who qualifies under such a will to administer the estate and execute the 
trusts of the will free from control of the probate court. Blanton v. Mayes, 422. 

4. This case distinguished from Johnson v. Bowden, 43 Tex., 671. Jd. 

5. See opinion for terms of a will in which the power to “‘ manage ” and “ con- 
trol ** the estate until the majority of the heirs, and then to divide the estate with 
its accumulations between them, was given to independent executors, which did 
not confer on them the power to convey land. Id. 


WITNESS. See New Trriat, 1. 

’ 1. A party to a suit against heirs claiming the property through their deceased 

ancestor, is precluded under art. 2248, R. 8., not only from testifying to statements 

made to him by the deceased, and to transactions between the deceased and him- 

self, but also as to any such statements to or transactions between deceased and 

third persons; and this although occurring ata time when the witness had no 
interest in such statements or transactions. Parks v. Caudle, 216. 

WRIT OF ERROR. 

1. When several defendants against whom judgment has been rendered on a 

joint obligation prosecute a writ of error, and one fails to join in the writ of error, 

a reversal as to either will operate a reversal astoall. McRea v. Mc Williams, 328. 





